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PROPOSED AMENDMENT T.O TRANSPORTATION ACT, 1920. 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
Thursday, February 23, 1922. 

The committee met at 11.15 o'clock a. m., Hon. Samuel B. Winslow (chair- 
man) presiding. 

The Chairman. The committee will come to order. On the 13th of February- 
last 

Mr. Barkley (interposing). What date, Mr. Chairman? 

The Chairman. The 13th of February. 

Mr. Barkley. I thought you said the 30th. 

The Chairman. On the 13th of February last, or on the last 13th of Feb- 
ruary, perhaps, Mr. Barkley, the committee voted that hearings on the control 
of intrastate rates and section 15a of the transportation act be set for Feb- 
ruary 23, 1922. At that time it was agreed that the committee would not con- 
sider any other features of the act or any other features affecting rairload 
matters except those two general subjects indicated. The chair will ask the 
witnesses, therefore, to confine their remarks to the subject matter of those 
sections and those headings and any pertinent matters which might bear thereon. 

For the purpose of consideration the chair will call up as a basis of action, 
and representing the only bill which is now before the committee covering the 
subject, H. R. 6861, a bill introduced by Judge Sweet, of Iowa : 

[H. R. 6861, Sixty-seyenth Congress, first session.] 

A BILfL To amen^ section 1 of the interstate commerce act, as amended by the trans- 
portation act, 1920. relating to car service, and sections 3 and 13 of said act, as 
amended, to make clear the intent of said act not to authorize interference with the 
regulation of intrastate commerce by the several States, to repeal section 15a of said 
act, as amended, prescribing a so-called rule of rate making ; and to limit the effect of 
orders of the Interstate Commerce Commission to matters within its jurisdiction. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (17) of section 1 ot the 
Interstate commerce act, as amendeil by section 402 of the transportation act, 
1920, be amended to read as follows : 

••(17) The directions of the commission as to car service and to the matters 
referred to in paragraphs (15) and ("16) may be made through and by such 
agents or agencies as the commission shall designate and appoint for that pur- 
pose. 'It shall be the duty of all carriers by railroad subject to this act, and of 
their officers, agents, and employees to obey strictly and conform promptly to 
such orders or directions of the commission, and in case pf failure or refusal 
on the part of any carrier, receiver, or operating trustee to comply with any 
such order or direction such carrier, receiver, or trustee shall be liable to a 
penalty of not less than $100 nor more than $500 for each such offense and $50 
for each and every day of the continuance of such offense, which shall accrue to 
the United States and may be recovered in a civil action brought by the United 
States : Provided, however, That nothing in this Act shall impair or affect the 
right of a State to regulate intrastate coinmerce and to require just and reason- 
able intrastate freight and passenger service: And provided further, That said 
States, by action of their appropriate regulatory authorities, may make reason- 
able orders and regulations requiring cars within the respective borders of said 
States to be distributed equitably to shippers desiring to make shipments 
therein, witiiout regard to whether such shipments are to be intrastate or inter- 
state, except that no requirement shall be made under this proviso which shall 
conflict with any lawful order of the commission made under the provisions of 
this act." 

Skc. 2. That paragraph (1) of section 3 of the interstate commerce act, as 
amended, be amended to read as follows : 
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"(1) That it shall be unlawful for any common carrier subject to the pro- 
visions of this act to make or give any undue or unreasonable preference or ad- 
vantage to any particular i)erson, company, firm, corporation, or locality, or any 
particular description of trafllc, in any respect whatever, or to subject any par- 
ticular person, company, firm, corporation, or locality, or any particular descrip- 
tion of traffic, to any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever : Provided, however^ That nothing in this act contained shall 
be construed to limit in any degree the juiisdictlon of a State to prescribe tlie 
rates, fares, and charges which shall be imposed and collected for the transpor- 
tation of passengers or property, or the transmission of intelligence by wire or 
wireless between points within such States, and otherwise to regulate such trans- 
portation and transmission, which jurisdiction is expressly recognized In the 
several States, and left unaffected by anything contained in this or any other 
section of this act." 

Sec. 3. That paragraphs (3) and (4) of section 13 of said Interstate commerce 
act, as amended by section 416 of the transportation act, 1920, be amended to 
read as follows: 

"(3) Whenever the commission shall have cause to believe that by reason of 
the relationship between rate structures and practices applicable to intrastate 
commerce, prescribed by the authority of a State or States, and the rates and 
practices applicable to interstate commerce, prescribed by Federal authority, 
injury results to persons or localities in interstate commerce, the commission 
may confer with the State authorities having regulatory jurisdiction over the 
class of persons and corporations subject to this act for the purpose of consider- 
ing the subject matter and of bringing such rate structiires and practices into 
harmony, if it be found that any change or changes ought to be made In either 
those that are subject to State or to Federal authority. To that end the com- 
mission Is authorized and empowered to hold joint hearings with any such State 
regulatory authorities for the purpose of developing the facts with respect to the 
relationship of rates and practices prescribed as aforesaid. The commission is 
also authorized to avail Itself of the cooperation, services, records, and facilities 
of such State authorities in the performance of its duties under any provision 
of this act. 

"(4) Whenever after full hearing for the purpose of developing the facts as 
to the relationship of rate structures or practices prescribed by State and Federal 
authorities, respectively, in which the State regulatory authorities having juris- 
diction in the State or States affected have been afforded opportunity to sit with 
the commission In joint hearing, as provided in paragraph (3) of this section, 
the commission shall be of opinion that any rate or practice Imposed by authority 
of any State Is shown by the evidence to operate to injure unjustly persons or 
localities in interstate commerce, and that the same ought to be changed, taking 
into account the effect of such change upon all commerce to be affected thereby. 
It may state its conclusion Informally to the regulating authorities of the State 
where the same Is in force. If such change is effected within a reasonable time 
thereafter, no report in writing need be made by the commission. If, however, 
said change be not effected within a reasonable time, taking Into account the 
manner in which the same must be brought about under the law of sald^ State, 
the commission may make a report In writing showing what persons and locali- 
ties are injuriously affected, and the character and extent of the injury caused, 
all as shown by the evidence of record. In such report any State official sitting 
with the commission may join or may file a concurring or dissenting report. All 
reports made as provided In this paragraph In the year covered by each annuni 
report of the commission to Congress shall be Included in said report." 

Sec. 4. That paragraph (1) of section 15 of said interstate commerce act, as 
amended, be amended to read as follows: 

"(1) That whenever, after full hearing, uiwn a complaint made as provided 
in section 13 of this act, or after full hearing under an order for investigation 
and hearing made by the commission on Its own initiative, either In extension 
of any pending complaint or without any complaint whatever, the commission 
shall be of opinion that any Individual or joint rate, fare, or charge whatsoever 
demanded, charged, or collected by any common carrier or carriers subject to 
this act for the transportation of passengers or property or for the transmis- 
sion of messages as defined In the first section of this act, or that any Individual 
or joint classification, regulation, or practice whatsoever of such carrier or car- 
riers subject to the provisions of this act, Is or will be unjust or unreasonable or 
unjustly discrminatory or unduly preferential or prejudicial, or otherwise In 
violation of any of the provisions of this act, the commls.sion is hereby author- 
Ized and empowered to determine and prescribe what will be the just and 
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reasonable individual or joint rate, fare, or charge, or rates, fares, or charges, 
to be thereafter obser\^ed in such case, or the minimum or maximum, or mini- 
xnvLm and maximum, to be charged (or, in the case of a through route where 
one of the carriers is a water lihe, the maximum rates, fares, and charges ap- 
plicable thereto), and what individual or Joint classification, reguation, or 
practice is or will be Just, fair, and reasonable, to be thereafter followed, and 
to make an order that the carrier or carries shall cease and desist from such 
violation to the extent to which the commission finds that the same does or 
will exist, and shall not thereafter publish, demand, or collect any rate, fare, 
or charge for such transportation of transmission other than the rate, fare, 
or charge so prescribed: Provided, however. That the provisions of this para- 
graph shall not be held to apply to any individual or Joint rate, fare, or charge, 
or to any rate, fare, or charge of any kind whatsoever, to be imposed or collected 
for the transportation of passengers or property or the transmission of intelli- 
gence by wire or wireless between points within one State, the Jurisdiction to 
regulate which within their respective borders is recognized in the several States 
and left unaffected." 

Sec. 5. That section 15a of the interstate commerce act, as amended, being 
the section added by section 422 of the transportation act, 1930, is hereby 
repealed. 

Sec. 6. That no order of the Interstate Commerce Commission, heretofore or 
liereafter made, requiring or purporting to require any carrier to establish, 
put in force, or maintain any rate, fare* charge, or classification applicable to 
the transportation of passengers or property between points wholly within one 
State shall be of any force or effect whatsoever so far as respects such trans- 
portation. 

The Chairman. The first witnesses who will be recognized will be those 
representing State commissions. Have the gentlemen representing those bodies 
made any plan as to who would speak first? 

STATEMENT OF MB. JOHN E. BENTON, GENERAL SOLICITOR OT 
THE NATIONAL ASSOCIATION OF RAILWAY AND UTILITIES 
COMHISSIONEBS, WASHINGTON, B. C. 

Mr. Benton. Mr. Chairman and gentlemen, my name is John E. Benton. I 
am the general solicitor of the National Association of Railway and Utilities 
Oommissioners. My office is at 810 Eighteenth Street NW., Washington, D. C. 

I have been requested to make a brief opening statement. Later it is desired 
that I shall amplify this by a rather full discussion of certain decisions which 
have been made by the Interstate Commerce Commission in the application of 
the Transportation Act, but there are present this morning a considerable num- 
the transportation act, but there are present this morning a considerable num- 
ber of representatives of State commissions to whom I wish to yield soon. 

At the present moment there are present: Mr. Erbe, president of the Idaho 
Public Utilities Commission ; Chairman Handy, of the Michigan Public Utilities 
Commission ; Chairman Raish, of the Board of Railway Commissioners of South 
Dakota, and Mr. Murphy, member of that commission; Chairman Taylor, of 
the Nebraska State Railway Commission; Chairman Ainey, of the Public 
Service Commission of Pennsylvania ; President Patterson, of the Public Service 
Commission of Alabama, and Commissioner Cooper, of the same commission; 
Commissioner Webster, of the Railroad Commission of Iowa, and with him, 
desiring to be heard, is Governor Kendall, of the same State. There is also 
present Chairman Smith, of the Illinois Commerce Commission, accompanied 
by two other representatives of that commission, Mr. Slater and Mr. Wood; 
Commissioner Lewis, chairman of the West Virginia Commission ; and Mr. Paul 
A. Walker, attorney for the Corporation Commission of Oklahoma. 

I think there are some other gentlemen present in support of the legislation, 
so I will ask their names. Mr. Prickett, did you desire to appear? 

Mr. Pbickett. Yes. sir. My name is H. W. Prickett, Salt Lake City, repre- 
senting Utah shippers. 

Mr. Benton. Mr. Chairman, it was my intention to make an opening state- 
ment which I had expected would consume about an hour, and then to yield 
to some of the gentlemen just named, who will be here to-day but can not 
be here to-morrow. I should be unable to complete that statement and allow 
anyone else to be heard ; I would like, therefore, to make a very brief opening — 
or rather the commencement of an opening — and then give way to Chairman 
Ainey of the Public Service Commission of Pennsylvania, who otherwise 
would be unable to be heard.' If I may do that I will begin ray statement. 
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The scope of the hearing has already been outlined, and I understand that 
the committee has taken up the Sweet bill. However, I will not stop to analyze*- 
that bill. I Can state in a summary way what it proposes to do. It proposes- 
to terminate altogether any power ' of the Interstate Commerce Commission 
over intrastate rates, and to nullify all orders of that commission which have 
been made relating to intrastate rates, and to provide for the removal of any 
discriminations that may be caused by intrastate rates in cooperative pro- 
ceedings between the Interstate Commerce Commission and the State authori- 
ties having regulation of carriers in the States involved. It proposes also 
to empower the State authorities to make reasonable rules and regulations* 
for the distribution of cars needed by shippers which are located within their- 
own borders, with the express provision that no requirement shall be made 
by such State authorities conflicting with any order of the Interstate Com- 
merce Commission made under ^existing law. The bill also repeals section 15a. 

I might say, because I think It will save time, that there is another bill 
here, the Hoch bill, H. R. 8131, which deals with the matter of the preserva- 
tion of State power In a somewhat different way. It recognizes and leaves- 
undisturbed the so-called Shreveport power of the Interstate Commerce Com- 
mission as the same existed prior to the passage of the transportation act, 
except that It provides that no rate shall be deemed discriminatory unless 
it shall be found unreasonable and noncompensatory In the State imposing 
the same, under honest, efficient, and economical management, and unless It is 
sufficiently injurious to persons and loaclitles engaged In Interstate commerce 
seriously to retard the growth or development of such locality or localities, 
or seriously to diminish the business of such ix?rson or persons. 

It further requires that whenever the commission shall make any order 
setting aside intrastate rates, it shall make a report of the facts upon which 
it bases its finding that the State rates are discriminatory. Existing out- 
standing orders 6f the commission prescribing intrastate rates are continued 
in effect for 90 days, within which time the commission without any further 
hearing may make a new order if Justified by the record in the hearing that 
has already been had and within its power under the amended act. 

The reason for my referring to that second bill will be obvious later. 

Prior to the annual convention of this association, held last October, from the 
11th to the 14th, in Atlanta, 6a., the question of necessary amendments to the 
existing law for the preservation of the power of State authorities to regulate 
the carriers in their Intrastate operations was very fully considered by the 
committee on State and Federal legislation ; also the question of the effect of 
section 15a, both with relation to its effect upon the power of the State com- 
missions and with relation to its effect upon the rate structure of the country,, 
was considered. That committee at that convention made a report recommend- 
ing the adoption of certain resolutions. Those resolutions were very fully con- 
sidered, In some respects amended, and finally adopted by unanimous vote of a 
very largely attended convention. I shall be glad if I may present those reso- 
lutions, which have been printed, with the elimination of two of them, which 
I understand to be excluded from the present consideration of the committee 
by the vote referred to by the chairman when the hearing was opened. I will 
not take time, unless it is desired, to read these at this moment, but will ask. 
that they may be made a part of my remarks at this point. 

The Chaibman. Without objection they may be Inserted. 

(The papers referred to follow:) 

Resolutions Adopted by the National Association of Railway and Utilities 
Commissioners at its Thirty-third Annual Convention, Atlanta, Ga., 
October 11-14, 1921. and Presented Before the Committee on Interstate 
Commerce of the United States Senate at a Hearing on Modifications of 
Transportation Act, 1920, and Covering S. 1150 and S. 2510. 

resolutions relating to amendment of the rate-making sections of the 

INTERSTATE COMMERCE ACT, AS AMENDED BY THE TRANSPORTATION ACT, 1020. 

Whereas the Interstate Commerce Commission, under authority claimed to- 
have been conferred upon It by the transportation act of 1920, has made orders 
advancing railroad rates applicable to intrastate transportation in twenty-four 
States, in disregard of State laws and orders of State commissions, and has in- 
stituted investigations, upon the petition of carriers, which are now in progress, 
looking toward the advancing of railroad rates and. express rates in several other 
States; nnd 
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Whereas section 15-a of the interstate commerce act, as amended by the trans- 
portation act, provides that tlie commission, under the group plan of rate malting 
contained in said section, shall fix an aggregate value of all lines within each 
rate group, and shall make rates that will yield an aggregate fixed return on 
such aggregate value ; and 

Whereas, imder such group plan, the worthless roads of the country, ill- 
considered ventures, duplicated lines, speculative enterprises, and roads that have 
served their useful purpose and outlived the industries which once justified their 
construction, are valued with the good, and the good roads are given the right to 
earn upon their own value and also upon the value attributed to such worthless 
roads, which can not earn because they perform no sufficiently useful service in 
the actual movement of traffic to enable them to earn ; and 

Whereas the group plan, if carried out, will necessarily enable some carriers, 
in the exact words of said section 15-a " to receive a net railway operating in- 
come substantially and unreasonable in excess of a fair return upon the value of 
their railway property " ; and 

Whereas the Interstate Commerce Commission has attempted to make rates 
according to said group plan, and has asserted the power, under said plan, to 
raise rates withlij one State to meet deficits in earnings Incurred in other States ; 
and 

Whereas unjust and unreasonable rates have thereby been imposed upon the 
public; and 

Whereas the people of the several States, under the interstate commerce act, 
as amended, as interpreted and administered by the Interstate Commerce Com- 
mission, have been deprived of their accustomed powers of self-government: 
Therefore be It 

Resolved, That we urge upon Congress Immediate legislation, at the present 
session, which shall so amend the interstate commerce act as clearly to define 
and limit the power of the Interstate Commerce Commission, so that no intra- 
state rate may be changed or set aside without proof by competent evidence, and 
upon findings of fact made, that the same is noncompensatory and injures a per- 
son or persons or a locality or localities engaged in interstate commerce to such 
an extent as seriously to diminish the business of such person or persons or 
seriously to retard the growth and development of such locality or localities ; 

Resolved further, That It Is the sense of this association that the group plan of 
making rates prescribed by said section 15-a is uneconomic and unsound, and 
that the attempt, under Its provisions, to produce returns upon roads that are 
unable to earn returns themselves, has placed an unjust burden upon the busi- 
ness of the nation, from which It should be relieved by the immediate repeal of 
said section 15-a ; and 

Resolved further, That, as an aid in the construction of the Interstate com- 
merce act by the commission and the courts, Congress Is requested to Incorporate 
in such amendatory legislation a declaration of the purpose of Congress to recog- 
nize the right of the several States to exercise full and final jurisdiction over all 
rates for Intrastate transportation which do not injure persons or localities en- 
gaged In interstate commerce In the manner aforesaid. 

RESOLUTIONS RELATING TO ELECTRIC RAILROADS. 

Whereas In Omaha & Council Bluffs Street Railway Co. v. The Interstate 
Commerce Commission, 330 U. S. 324, arising out of an attempted exercise 
of jurisdiction over the interurban electric railroad between Omaha, Nebr., and 
Council Bluffs, Iowa, It was ruled by the Supreme Court that Congress had not 
granted to the Interstate Commerce Commission any such jurisdiction ; and 

Whereas in various cases which have since been before said commission, the 
commission has Indicated an Increasing disposition to disregard that decision 
and to assert and extend Its authority over electric railroads that engage to any 
extent In interstate transportation ; and 

Whereas in William Wylie Beall v. Wheeling Traction Co., the commis- 
sion has asserted that under the transportation act of 1920 It has, as to electric 
railroads, the same authority to prescribe Intrastate fares that It has asserted 
in numerous steam railroad cases, and has exercised such claimed authority to 
advance franchise fares within the State of Ohio ; and 

Whereas the logical effect of that decision, if the same is valid, Is to subordi 
nate the power of the States in the regulation of electric railroad rates to the 
Federal commission, and practically to destroy the same as to a great part of the 
mileage of the country: Therefore be it 
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Resolved, That Congress be, and hereby is, respectfully urged to consider the 
situation that has come into existence as afore^ld, and to make such amend- 
ments to the existing law as shall make clear the extent to which, if at all, the 
Interstate Commerce Commission is intended to be vested with Jurisdiction over 
electric railroads. 

BESOLXJTION BELATING TO CAB SEBVICE. 

Whereas it is impracticable for the Interstate Commerce Commission to 
attempt to supervise the distribution of cars as between individual shippers 
throughout the United States ; and 

Whereas there should be some governmental authority within reasonable reach 
to which appeal can be made to require equitable distribution of cars, without 
regard to whether the same are to be used for shipments interstate or intra- 
state : Therefore be it 

Resolved, That Congress be respectfully urged to amend the interstate com- 
merce act in such way that the regulatory authorities of the States may make 
reasonable orders and regulations, not in conflict with Federal law, or with 
lawful orders of the Interstate Commerce Commission, requiring cars within 
the respective borders of such States to be equitably distribute to shippers 
desiring same, without regard to whether they are desired for use in shipments 
that are interstate or intrastate. 

Mr. Benton. Beginning on October 24, representatives of State commissions 
and the public generally were heard by the Senate Committee on Interstate 
Commerce with respect to the same subject matter which is now before this 
committee. I presented before that committee the resolutions which I have 
presented here. I was requested to put before the committee in concrete form 
amendments to the existing law which would carry out the proposals of those 
resolutions, and I did so. If I may, I will present those proposed amendments 
at this time. I will not take time to read them at the moment, but at a later 
time I should like to return to them and read them and discuss them somewhat. 
It occurs to me that it may be convenient to members of the committee if they 
may be in the record at this point, and I will ask that they be made a part of 
my remarks now as if read. 

The Chaibman. Without objection, they may be inserted. 

(The papers referred to follow :) 

PROPOSED AMENDMENTS TO SAFEGUARD STATE CONTROL OF INTRASTATE RATES, AND 

1 TO REPEAL SECTION ISA. 

"Sec. — . That paragraphs (3) and (4) of section 13 of the interstate com- 
merce act. as amended, be amended to rend as follows: *(3) Whenever in any 
Investigation under the provision of this act there shall be brought In issue * " — I 
will interject that the r.'ght of the carrier to institute these proceedings la 
eliminated — " * any rate, fare, charge, classification, regulation, or practice made, 
imposed, or required to be kept in force by authority of any State, the commis- 
sion, before proceeding to hear and dispose of such issue, shall cause the 
State or States interested to be notified of the proceeding.' " 

To that point the law is unchanged, except in the respect I noted. [Contin- 
uing reading:] 

'• Before making any finding that the imposition or keeping in force of such 
rate, fare, charge, classification, regulation, or practice is within the inhibition 
of any provision of this act, the commission shall confer with the authorities 
of sucli State or States, so notified, having regulatory jurisdiction over the 
class of persons and corporations subject to this act, or afford opportunity for 
conference, concerning the relationship between rate structures and practices 
of carriers subject to the jurisdiction of the State and Federal authorities, re- 
spectively, and the effect of the same upon the person or persons or locality 
or localities engaged in interstate commerce claimed to be injured thereby, 
with a view to a full understanding of the entire situation by both State and 
Federal authorities, so that such structures and practices may be brought Into 
harmony by any necessary changes in the same, through action of either State 
or Federal authorities, or both, without the making by the commission of an 
order of the character authorized in paragraph (4) of this section, and to that 
end the commission is authorized and empowered, under rules to be prescribed 
by it, and which may be modified from time to time, to hold joint hearings 
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with any such State authorities, on any matter wherein the commission is 
empowered to act. The commission is also authorized to avail Itself of the 
cooperation, services, records, and facilities of such State authorities in the 
enforcement of any provision of this act. 

"(4) Whenever after any such Investigation and a full hearing the com- 
mission shall find that the imposition or keeping In force of any particular 
rate, fare, charge, classification, regulation, or practice made, imposed, or 
required to be kept in force by any State constitutes a discrimination within 
the inhibition of this act, which can not be removed In the manner contem- 
plated by paragraph (3) of this section, it shall prescribe the^rate, fare, or 
charge, or the maximum or minimum, or maximum and minimum, thereafter 
to be charged, and the classification, regulation, or practice thereafter to be 
observed by the carrier or carriers theretofore found to have discriminated, 
in such manner as, in its judgment, will remove such advantage, preference, 
prejudice, or discrimination, and such carrier or carriers shall thereafter ob- 
serve the same, while the order of the commission continues in effect, the law 
of any State, or the decision or order of any State authority to the contrary 
notwithstanding : Provided, That no rate, fare, charge, classification, regulation, 
or practice applicable to the transportation of persons or property in intrastate 
commerce, made, imposed, or required to be kept in force by authority of any 
State, shall be set aside, or held to be within the inhibition of any section of 
th!s act, solely by reason of the fact that it yields to the carrier a different 
revenue from that received for corresponding mileage from the interstate rate 
with which it is compared; but only if the same shall be found from com- 
l)etent evidence to injure a person or persons, or a locality or localities, engaged 
in interstate commerce to such an extent as seriously to diminish the business 
of such person or persons or seriously to retard the growth and development of 
snch locality or localities ; and unless the same shall also be found fro^ com- 
petent evidence to be unreasonable and noncompensatory in such State under 
honest, efficient, and economical management and operation : Provided further. 
That whenever the commission shall make any order prescribing any rate, 
faire, charge, classification, regulation, or practice, for incra state application it 
shall make a report of the facts found from the evidence in the record, upon which 
it l)ases the findings hereinbefore provided for : And provided further, That no 
order of the commissicm, injide under the authority of this paragraph, prescrib- 
ing any rate, fare, charge, classificat'on, regulation, or practice shall operate 
to prevent the exercise by any State of its regulntory power with respect thereto 
for a longer period than two years from the date when said order shall become 
effective. 

" Sec. — . That section 1 of the Interstate commerce act, as amended, be 
further amended by adding thereto a new paragraph as follows: *(25) That it 
IS hereby declared to be the policy of Congress to recognize the right of the 
several States to exercise full and final jurisdiction over the internal commerce 
of said States, respectively, and over the rates and services applicable to the 
transportation of the same, sul)ject only to the necessary protection of interstate 
commerce, provided for in paragraph (4) of section 13 of this act.' 

" Sec. — . That no order of the commission heretofore made prescribing any 
rate, fare, charge, classification, regulation, or practice in intrastate commerce 
shall be of any effect after the expiration of a period of ninety days from the 
passage of this act, but the counnission, within such period, upon consideration 
of the record in any proceeding wherein any such order has been made, and 
without further hearing may, within the limits of the power granted by said 
section 13, as amended by this act, make a new report and such new order as 
may be justified by the facts found therein and supported by said record. 

*• Sec. — . That section 15(a) of the interstate commerce act, as amended, 
be, and the same is hereby, repealed." 

SUGGESTED AMENDMENT TO SECTION 1 5 A. 

If section 15a is not repealed, it is verjt essential for the safeguarding of 
State rights that it be amended in such fashion as to make it clear that it is not 
the intention of Congress, through section 15a, to give the Federal commmission 
power to pass upon the propriety of intrastate rates from the point of view of 
their productivity of revenue. In that event the following section is suggested, 
amending paragraph (1), the new words being those in italic: 

** Sec. — . That paragraph (1) of section 15a of the interstate commerce act, 
as amended, be amended to read as follows : 
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(1) When used in this section the term "rates" means rates, fares, and 
charges, and all classifications, regulations, and i>ract.cea relating thereto*: 
Provided, That notJUng in this section contained shall be cmistrued ds giving to 
the commission the power to require intrastate rates to he advanced for the 
purpose of increasing their productivity of revenue, hut such intrastate rates 
as the commission shall he required to prescribe in the exercise of the power 
conferred upon U by paragraph {3) of section IS, to take the place of rates 
found to he discriminatory from considerations other than their productivity of 
revenue, shall he fixed upon a just and reasonable basis in harmony with inter- 
state rates.' " 

AMENDMENT DECLABINO COMMISSION'S JURISDICTION OVER ELECTRIC B0AD6. 

" Sec. — . That paragraph (1) of section 15 of said act be amended by addiiig^ 
thereto the following : * Provided, however. That no street, suburban, ov inter- 
urban electric railroad shall be subject to the jurisdiction of the commission 
unless the same shall be engaged in the general transportation of carload 
freight which It interchanges in its own cars with connecting lines.' " 

PROPOSED CAR-SERVICE AMEND^IENT. 

" Sec — ., That paragraph (17) of section 1 of the interstate-commerce act, as 
amended, be amended by adding thereto the following: 'And provided further. 
That any State, by action of its appropriate regulatory authorities, may make 
reasonable orders and regulations requiring cars within its borders to be dis- 
tributed equitably to shippers desiring to make shipments therein, without re- 
gard to whether such shipments are to be intrastate or interstate, except that no 
requirement shall be made under this proviso which shall conflict with any pro- 
vision of this act or with any lawful order of the commission." 

The Chairman. Mr. Benton, I see your difficulty. It might be well for the 
committee to decide now whether or not they will allow this hearing to go on 
after 12 o'clock, so that Mr. Benton can govern himself accordingly. What Is 
the wish of the committee? 

Mr. Graham. Mr. Chairman, I will again ask unanimous consent that tlie 
committee meet after lunch at 2 o'clock to hear further testimony. 

Mr. Sanders. Will the House be in session? 

Mr. Graham. Yes. 

Mr. Sanders. I do not think we have any power to meet at that hour. 

Mr. Graham. We have, by unanimous consent, to hear witnesses. 

The Chairman. To hear witnesses but not to take action. 

Mr. Merritt. I object. 

The Chairman. Will the committee consider running on a little while after 
12 o'clock or until otherwise ordered by the situation of roll calls on the floor? 

Mr. Graham. I shall object to that. 

The Chairman. The meeting will terminate at 12 o'clock to-day, Mr. Benton. 

Mr. Benton. I will then, if I may, proceed for a few moments only, when I 
shall .desire to give way to Judge Ainey. 

* 
situation existing before the transportation act was passed. 

I want to refer to the situation which existed before the transportation act 
was passed. If I am going to make that situation clear to any who may not 
have studied it closely, historically, it is necessary that I should go back and 
sketch in a few words that situation as it developed from the time of the pas- 
sage of the act to regulate commerce. That act was passed in 1887, and in 
the first section of it was a proviso which read as follows : 

*' Provided, however, That the provisions of this act shall not apply to the 
transportation of passengers or property, or to the receiving, delivering, storage, 
or handling of property, wholly within one State, and not shipped to or from a 
foreign country from or to any State or Territory as aforesaid." 

For nearly a quarter of a century after that act was passed it was commonly 
supposed that Congress put those words into the act to restrain the Interstate 
Commerce Commission from interfering with any intrastate rates, and it was 
supposed that they were apt words for the purpose, clearly expressing and 
effectively accomplishing that intent. In the Minnesota rate cases (230 U. S.» 
352), decided in 1913, the United States Supreme Court said, referring to the 
proviso which has Just been quoted : 
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»«ilS^«?^^^.^^{?^^^ ^^^^ *^® ^^ ^^ *^ <t^^ Interstate Commerce Com- 
miaslon's) regulation, and expressly provided that it was not to extend to 

SSS'^oi'^^r^ J? llTl * * /« ^*^^'S ^«« t^«« icrudli^ from me provi^ 
^" JS^ ^® .i^^ *^^^ transportation which was ' wholly within one 4t«fa » 

rfor^f^SS/' ''^^^ ^"^''^ ''' '"'^^' ^^^ goin'g to orVmi'ng^SSL 



miL^ionT2VTT^r?i9"^ * ^^'^ Texas Railway t,. Interstate Commerce Com- 
Jiif^f?"*^^ , o5l ^- 1^^' ^^^^'nnionly called the Shrev^ort case, was decWtii hv 
the United States Supreme Court in 1914. In that case the iXrS Com 

S:?f .^?.r^??^^.^Jf^^^ ^-^--- order Intend^toTff^^^ iStZ- 



state rates. Complaint had been made by persons dolnrbuslnesa in^hr^vt: 
port that certain rates maintained within the State o?TLaTop1rae^ 
criminate against and injure interstate shippers located in ShreveWt Tho 
commission found that the Interstate rates from Shrew IntTSs werl 
reasonable and that the Texas rates were so low as to give persons and l<^air 
ties in Texas, eiigag^ in intrastate commerce, an undue IdXta^eo^erShS 
port, and persons in Shreyeport. who were obliged to pay the interstate rates • and 
the ^»>°J^«8Slon ordered the carriers to remove the discrimination. ThrSupreme 
Court upheld the order, and ruled that the carriers might remove the discrimiM- 
tion by increasing the Texas rates. uiscrimma 

The opinion of the court contains a very strong argument leading to its con- 
clusion that under the commerce clause of the Federal Constitution the Fed- 
eral Government is vested with the power to protect interstate commence from 
discrimination of the character which had been found by the commission to 
exist in that case. Coming to the question of whether it had exercised that 
power, the court hrfd the prohibitoin against discrimination which was con- 
tained in the third section of the act to regulate commerce to have been an ex- 
ercise of the power which forbade the maintenance of such rates as were re- 
quired by the law of Texas and had been found by the Interstate Commerce 
Commission to injure Shreveport shippers. 

This conclusion was reached in spite of the proviso which has been quoted 
tliat the provisions of the act should " not apply to the transportation of pas- 
sengers or property wholly within one State." The court said that the proviso 
did not apply when interstate commerce was adversely aifected ; that the ques- 
tion was not then one of " discrimination wholly within one State." It will be 
noticed that what Congress had said was that the terms of the act should not 
apply to "transportation" wholly within one State. The cotirt said that when 
interstate commerce was affected the question was not one of " discrimination " 
wholly within one State. The court also said that the proviso which I have 
read was not intended to apply to a case of that character. It did not justify 
that conclusion by any reasoning which Is contained in the opinion; it just 
stated the conclusion. But, of course, the statement was conclusive and fiual ; 
it settled the law. 

So it came about that a meaning which for 25 years had been undiscovered 
^^as finally attributed to the statute, and the Interstate Commerce Commission, 
in spite of the words which Congress had put into the first section of the act, 
came to have control over intrastate rates of that chraacter, and to that extent 

only. 

Six years intervened between that decision and the passage of the transporta- 
ti«m act. During that time the State authorities continued to exercise their 
accustomed rate-making functions, and In cases before the commission and 
before the Supreme Court of the United States the character and the limits 
of the Shreveport power were clearly defined. I may quote two sentences from 
the commission's decisions. The commission said in one case : 

"The mere maintenance of a rate for movement of traffic wholly within 
a State lower than a rate found reasonable by this commission for the local 
State portion of a through interstate movement does not of itself constitute 
undue discrimination within the meaning of the act." Memphis Merchants 
Exchange et al. v. Illinois Central Railroad Co. et al. (43 I. C. C.) 

Mr. Sanders. What page? 

Mr. Benton. Unfortunately in that particular case I can not give you the 

paRe. . 

Mr. Sandebs. Will you give me the name of that case again? 

Mr. Benton. Memphis Merchants Exchange et al. t\ Illinois Central Rail- 
road Co. et al. (43 I. C. C.) [The full citation is 43 I. C. C. 378.] 

The next quotation is this : 

**It is well settled that discrimination under the third section to be 
undue and unlawful must ordinarily be such that the prejudice arising out 
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of It against one party is a source of advantage to the other alleged to i>e 
favored, and that generally a competitive relation between the commodltie» 
must appear." (Board of Trade of Chicago v. A. T. & S. F. Ry. Co., 29 I. O. O, 
438, 443 ; California Walnut Growers' Association et al v. Aberdeen & Rockflsh 
Railroad Co. et al., 50 I. C. C. 558, 568.) 

Let me say in a sentence, because here I must suspend, that that Interpreta- 
tion of discrimination 

Mr. Johnson (interposing). Mr. Chairman, does the gentleman wish to 
finish his statement? If he does, I wish to ask one question. Would it di«9- 
turb you for me to ask you a question? 

Mr. Benton. It will not disturb me ; no, sir. 

Mr. Johnson. I would just like to know — ^because I am vitally interested 
in this matter and havie been all along — ^why it is necessary to take up and 
discuss the authority of the Interstate Commerce Commission and the au- 
thority of the State commissions when, as I undierstand it, th's meeting was 
called for the purpose of hearing witnesses as to the necessity of changing 
this law. We all know we have the authority to do it, and I Just wanteJ to 
ask the gentleman why it was necessary to go into that? 

Mr. Benton. Mr. Congressman, I am intending to approach this question 
in such a way 

Mr. Johnson (interposing). Maybe I did not make myself clear. The only 
thing that this committee has considered all along for the last several months 
and constantly was whether or not it was advisable to change the law. We 
all know we can do it but we want to know the necessity of doing it. 

Mr. Benton. I will answer that if I can. I have assumed that in order 
to determine whether it shoulil be changed, the committee would desire to 
know what the commission is doing under the law as it stands. I have assumed 
also that certain members of the committee might feel tliat the so-called 
Shreveport power of the commission, which has been exercised since 1914, 
ought not to be wholly terminated. 

I was about to say that the resolution which I have read into the record 
will show that the National Association does not ask for the termination of 
the Shreveport power; it asks for a definition of the Shreveport power which 
will hold the Interstate Commerce Commission to the application of that 
power in the same way that it applied the power prior to the passage of 
the transportation act. It will answer your question, I think, if I say that 
this discussion was for the purpose of putting before the committee the way 
in which the commission applied the Shreveport power before the transporta- 
tion act was passed; thereafter I desire to show how they applied the power 
which they claim under the transportation act. 

Does that answer your question, Mr. Congressman? 

Mr. Johnson. Well, that enlightens me somewhat. 

Mr. Benton. Now, I will, if I may, suspend at this point, merely saying that 
at such later time as I am given the opportunity I shall make such a review, 
myself and others with me, as will show that the Interstate Commerce Commis- 
sion has construed tJie transportation act — in decisions which have been passed 
upon and sustained by the lower Federal courts — as giving it a power totally 
new, which in effect results in centralizing the power of regulation over all 
rates, both interstate and intrastate, in the commission here ; and that as that 
power has been exercised it has actually disabled the Statje authorities in some 
of the most populous States of the Union from making any order whatever 
affecting any rate, either passenger or freight, within such States. I can not 
at the moment elaborate upon that, and I will ask permission to request Judge 
Ainey to address you. He will not have the opportunity unless he exercises 
it now. 

The Chairman. Mr. Benton, your witness will be allowed 12 minut^es by vote 
of the committee. 

You may proceed, Judge Ainey. 

STATEMENT OF MB. WILLIAM D. B. AINEY, HABBISBXTBO, PA., 
CHAIBMAN OF THE PENNSYLVANIA PUBLIC SEBVIGE COMMIS- 
SION. 

Mr. AiNET. The brief time during which I am privileged to occupy your at- 
tention, of course, will preclude me from making an argumentative presentation 
of matters which I might otherwise like to say. I shall perhaps not approach 
the questions under consideration from exactly the same viewpoint as may my 
associates, the representatives of otJier public utility bodies. 
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The Pennsylvania commission has not been confronted by any serious ad- 
ministrative situations arising out of the application of the transportation act, 
or growing out of the Interstate Commerce Commission's interpretation of its 
powers or duties thereunder. 

I might say further, Mr. Chairman and gentlemen, that so far as the Penn- 
sylvania commission is concerned, I think I voice the unselfish views— or per- 
haps you may be inclined to call them selfish— of all my colleagues, that we 
would be perfectly willing to have all authority taken away from us in so far 
as raUroad rates are concerned, and then we would find plenty to do. But back 
of that, it seems to me that there are very fundamental things and very serious 
matters which lead me to come before you at this time and avail myself of 
ther opportunity to say a word, and that is— and these are— that we ^re con- 
cerned not so much as a commission but as citizens of Pennsylvania over the 
centralization of authority concerning our rates and matters in Washington. 

We do not believe that this tremendous centralization of authority which is 
occurring will lead to the development of the railroad or the transportation sys- 
tems along lines that vrill lead to the highest and best for our citizens generally 
In the United States; neither do we believe that under any such centralization 
of authority will these railroads be able to function ; and therefore, as stem- 
ming the tide of ultimate defeat of a railroad program which will enable the 
railroads to render adequate service and to fulfill their obligations to the 
public and also enable them to render that type of service which we In 
Pennscylvania desire them to render, we are constrained to say that we believe 
that the removing of all authority such as has been accomplished under the 
decisions of the Interstate Commerce Commission in its interpretation of the 
law, unless it be clarified by the gentlemen of the Cohgreiss, will lead to that- 
which we very much deplore and a tendency against which we want to set our 
faces and voice our objection. 

Back of it all we have this thought: That these railroads must function, 
and we are also concerned not only in the taking away of authority from the 
States and lodging it where we do not believe it will be able to be successfully 
carried out, but in the narrowing of the scope of authority of the railroads 
themselves. It seems to me that this Is a fundamental truth. That coupled 
with responsibility you must have authority sufficient to make that responsi- 
bility effective, and If you take off of the shoulders of railroads the authority 
by which that responsibility Is made effective, the railroads are bound to 
break down, because you destroy the opportunity of individual Initiative; you 
destroy the Initiative by which these railroads must function through the use 
of the experience of the company's own corporate management, etc., and I am 
concerned and my colleagues are concerned about that. We feel that we should 
go very slowly in centralizing more authority in Washington, to the detriment 
of those people who have to appeal and who have to go considerable distances, 
and placing it where It can not be visualized by anybody. 

So far as the Interstate Commerce Commission and the. Public Service Com- 
mission of Pennsylvania are concerned, I thfnk no two commissions could work 
In any more thorough accord and absolute harmony, but the program now 
confronting the Interstate Commerce Commission as I visualize It is so Im- 
mense that they are not able to look at our broad land except as one fiat sur- 
face and are not able to see the hills and the valleys, the heights and the 
depths of all the different situations that confront us. 

Some time ago I had occasion to speak to one of the members of the Inter- 
state Commerce Commission with reference to a situation that developed in 
the State of Pennsylvania and affected very seriously the city of Philadelphia 
In our State, and the Immediate answer that was given to me was : ** Well, now, 
we can not consider Philadelphia alone ; we have got to take it and appreciate 
it Id terms of Seattle, San Francisco, Chicago, and all these other localities." 

Now, you can not run this great Nation on that conception. In the early 
days our States, our entire United States, had less population than you have in 
New York or in Pennsylvania at the present time, and yet there was then a 
very great demand for the exercise of State authority. Now, each of those 
States has become larger than the entire United States was at that time, and 
yet the border line of responsibility and authority is continually being broken 
down, with the ultimate result, it seems to me, to throw us into that uncer- 
tain situation which spells Government ownership or more immediate and 
disastrous Government control, because that Is the answer If the railroads are 
not able to function under this strong centralized authority which Is proposed 
to be lodged In Washington. 
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I thank you, Mr. Chairman. 

The Chaibman. Judge, the committee members would like to ask you some 
questions. 

Mr. MEBBirr. Judge Ainey, I sympathize with what you have said. .Do you 
think that this particular legislation will tend to give the railroads that freedom 
of action which you wish for? 

Mr. Ainey. I would not be able to speak with reference to that. I have not 
analyzed this particular bill so that I would be of any assistance to you In 
answering that question. 

Mr. Mebbitt. The substance of your suggestion — ^the more important sugges- 
tion of your remarks, as I understand it, is that railroads should have greater 
control over their own operations? 

Mr. Ainey. I think so. 

Mr. Mebbitt. I agree to that. 

Mr. Gbaham. Judge, of course, you have studied the effects of section 15a 
in the transportation act considerably? 

Mr. Ainey. I have. 

Mr. Gbaham. Do you think that that is such a hampering influence upon the 
railroads as to produce, or to tend to produce, the effects that you have spoken of? 

Mr. Ainey. Yes; I do. 

Mr. Gbaham. In other words, if you would repeal section 15a and put the 
railroads on their own responsibility you think they would do better? 

Mr. Ainey. I think so. I think the publle^service law of the State of Penn- 
sylvania has in it elements that are the proper ones so far as a wise regulatory 
policy is concerned.' I am aware that in making this remark I may run in 
opposition to or be in conflict with the views of some, of my colleagues, but 
that law is calculated to make the Public; Service Commission of Pennsylvania 
a corrective body. In a sense, and not a substitutionary one in the sense that 
its judgment is substituted for the right of initiative which the carriers them- 
selves have. In the first instance carriers are held responsible for the doing 
of this, that, or the other thing ; they have the right to initiate their program. 
We are merely the corrective body and exercise our statutory duties in the 
event that we believe that public injustice has been done. I believe that is the 
correct regulatory policy of a State or Nation and beyond which it is danger- 
ous to go. I am voicing, of course, only my own views. 

Mr. Mapes. Mr. Ainey, will you clarify your statement as to how, in your 
opinion, the railroads could be given more initiative and more responsibility 
in connection with their rates, and still either the Interstate Commerce Com- 
mission or the State commissions retain authority over them? 

Mr. Ainey. The situation now is that the railroads do not fix their inter- 
state rates ; the Interstate Commerce Commission fixes them. In Pennsylvania 
the railroads fix their rates ; and we modify them, if it is necessary so to do, and 
if these rates can not stand the test of being Just and reasonable they are 
corrected by the commission's order. That is the difference and is a vital one. 

The Chaibman. Gentlemen, the hour has arrived for closing this hearing 
for to-day. We hope to resume the hearing on this bill as near 10 o'clock to- 
morrow morning as is possible. 

(Whereupon, at 12 o'clock noon, the committee adjourned.) 



Committee on Intebstate and Fobeiqn Commebce, 

House of Repbesentatives, 

Friday, February 2^, 1922. 

The committee met at 10.15 o'clock a. m., Hon. Samuel E. Wlnslow (chair- 
man) presiding. 

The Chaibman. The committee will come to order. Gentlemen of the com- 
mittee and witnesses yesterday morning in making an announcement of the 
bills which would be taken into consideration in this hearing, the chairman 
omitted to state that H. R. 8131 should also be regarded as within the scox)e 
of the hearings. 

(H. R. 8131 is here printed in full:) 

[H. R. 8131, Sixty-seventh Congress, first session.] 
A BILL To amend the Interstate commerce act. 

Be it enacted by tJie Senate and House of Represemtati/ves of the United Btatee 
of America in Congress assembled, That section 13 of the interstate commerce 
act, as amended by the transportation act, 1920, be amended by adding to para- 



PROPOSKD AMENDMENT TO TRANSPORTATION ACT, 1920. 13 

graph (4) the following: ** Provided, That no rate, fare, charge, classification, 
regulation, or practice ifl intrastate commerce, made or imposed by authority of 
any State, shall be set aside unless the same shall be found, from competent 
evidence, to injure a person or persons, or a locality or localities, engaged in 
Interstate commerce, to such an extent as seriously to diminish the business of 
such person or persons, or .seriously to retard the growth and development of 
such locality or localities ; and unless the same shall also be found, from com- 
petent evidence, to be unreasonable and noncompensatory under the conditions 
existing in such State as to construction, maintenance, and operation by such 
carriers, and under honest, efficient, and economical management: Provided 
furHtcr, That whenever the commission shall set aside any such rate, fare, 
charge, classification, regulation, or practice, or shall make any order prescrib- 
ing any rate, fare, charge, classification, regulation, or practice, for intrastate 
application, it shall make a report of the facts, from the evidence in record, 
upon which it bases the findings heretofore provided for : And provided further. 
That no order of the commission hei*etofore made prescribing any rate, fare, 
charge, classification, regulation, or practice in intrastate commerce shall be of 
any effect after the expiration of a period of ninety days from the passage of 
this act, but the commission, within such period, upon consideration of the 
record in any proceeding wherein any such order has been made, and without 
further hearing, may, within the limits of the power granted by said section 13, 
as amended by this act, make a new report and such new order as may be 
justified by the facts found therein and supported by said record." 

Mr. Sweet. That is Mr. Hoch's bill. 

The Chairman. Mr. Hoch*s bill, yes. It appears there are those who from 
long representation have been interested in that bill particularly, and the Chair 
onaitted to make any reference to it ; so if you will kindly regard that as under 
consideration we will govern ourselves accordingly. 

Mr. Boiton have you anyone to put on now? 

Mr. BsHTON. Governor Kendall, of Iowa, is present, and he will not be able to 
be here after to-day, so I will yield to him. 

STATEMENT OF HON. N. E. KENDALL, DES MOINES, IOWA, 

GOVEKNOB OF THE STATE OF IOWA. 

Mr. Kendall. Mr. Chairman and gentlemen of the committee, my congres- 
sional career was somewhat limited and altogether inconspicuous, but it was 
extended enough in time and enlightening enough in experience to enable me to 
tliscover that a congressional committee engaged in continuous hearings such as 
these does not possess a patience that is entirely inexhaustible. I want, there- 
fore, as concisely as I can to define the position of Iowa as I think I represent 
it upon the legislation which is now pending before the committee, and if I may 
I will recite somewhat of our experience in Iowa with the State railroad com- 
mission. 

The State Railroad Commission of Iowa was established by statutory enact- 
ment about 35 years ago, first by appointment and afterwards and now 
by election of the people. The State has been singularly fortunate in the fact 
that it has attracted to this service men of the very highest character and 
responsibility, men who were willing to sacrifice large private interests for the 
service that they might render to the public at large, and so throughout all the 
experience we have had with the railway commission in Iowa, the men who have 
aspired to positions on that board have been of such high tjrpe, such high char- 
acter, that there never has been, I think, in all the years that have elapsed, 
any serious controversy between carriers and shippers as to the personnel of 
the commission. 

I do not Intend to recite the history of interstate-commerce regulation. As 
was stated here yesterday, the original bill, enacted in 1887, by the proviso con- 
tained In the first section excluded the commission from any jurisdiction over 
purely domestic transportation concerns. That provision was adhered to until 
the Shreveport decision was announced, assuming on the part of the Interstate 
Commerce Commission the right to control State rates in so far as they consti- 
tuted u discrimination impeding the free flow of interstate commerce through a 
irtven Jurisdiction. The Cummins-Esch law expressly and by implication, I 
think, recognized the power in the Interstate Commerce Commission to that 
♦•xtent. What we are complainlpg of now in the West and all over the country 
is tlmt lately the commission has sought to enlarge the powers that it asserted 

97096— 22— FT 1 2 
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in the Shreveport case, and that was afterwards confirm^ by the Supreme Court 
and ratified perhaps by the interstate commerce act of 1920, to include control 
over all rates which in the Judgment of the commission itself were not on a level 
which would produce the returns provided in section 15a of the Cummlns-Esch 
Act. 

This subject has engrossed the people of the United States, I think, more 
generally than almost any other that has engaged their attention for many years. 
Twenty States through their legislatures have resolved, after due deliberation. 
I think — I know my own State did after debate on the floor of both houses — 
resolved to apply to Congress for a measure which would restrain the Interstate 
Commerce Commission from the exercise of that additional power that it appro- 
priated to itself following the enactment of the Cummlns-Escli Act. The farm 
federations all over the country everywhere in their national organizations and 
in their State organizations, the shippers, the men who are most intimately 
interested in transportation and in the charges that are to be exacted, have 
asked this committee to report favorably substantially what Is requested in 
these resolutions which have been submitted. 

In Iowa we have had many hearings on intrastate rates. There is a large 
coal field in southern Iowa that transports its product to the factories in the 
northern part of the State, and now and again there are controversies with 
reference to the equality and equity and sufficiency of rates. It is a most con- 
venient and easy matter to adjudicate those controversies before the State 
commission. 

Mr. Barktjjy. May I ask you a question there, or would you prefer to go ahead 
without interruption? 

Mr. Kendall. I am going to continue just as briefly as I can, because I have 
an appointment over in the Senate. As I was about to say, when a controversy 
arises there, the State railroad commission Is there within 60 or 75 miles of the 
dispute, and a complete hearing may be had before three men who have been 
elected by the people and who enjoy the confidence of everybody. Now, if this 
power which the Interstate Commerce Commission has arrogated to Itself, fol- 
lowing the enactment of the Cummlns-Esch Act, is allowed to persist, then any 
shipper in Iowa who is dissatisfied with the rates fixed by the national tribunal 
governing a purely intrastate transaction, Is compelled to come clear to Wash- 
ington to present his grievance to the Interstate Commerce Commission, and 
the commission, I think it Is the judgment of the public generally and of this 
committee itself, will act upon the rather uninformed judgment of some repre- 
sentatives who are sent there In haste and speed to determine the matter. 

Gentlemen, we ask you to consider the measures that are before you here 
The subject embraced is one of immense importance. The whole Mississippi 
Valley is throttled; every Industry, ev^ry enterprise, every activity there is 
throttled by the excessive burden of freight tariffs that they are now compelled 
to bear. We ask for relief. 

Mr. Graham. Let me ask you just one question. You have said nothing about 
section 15a. 

Mr. Kendall. Only In so far as the Interstate Commerce Commission attempts 
to apply it for raising intrastate rates. 

Mr. Graham. You think that is the vice in it? 

Mr. Kendall. I think they are so connected together that they can not be dis- 
associated, because I understand the policy of the Interstate Commerce Com- 
mission to be to elevate intrastate rates, not with the object of destroying dis- 
crimination particularly or exclusively, but for the purpose of yielding a larger 
fund which may be available to the carriers appropriated under 15a. 

Mr. Barkley. Let me ask you a question there, too. Has the Interstate Com- 
merce Commission based Its action In boosting the Intrastate rates solely on the 
6 per cent provision of 15a? 

Mr. Kendall. Well, I do not want to answer that. 

Mr. Barkley. What I had reference to was that part of the act expires next 
Tuesday. 

Mr. Kendall. Yes; I know. 

Mr. Barkley. So that the mandatory commission which Congress apparently 
imposed on the Interstate Commerce Commission to fix a 6 per cent return will 
have expired on the 1st of March, but the policy may have been bo fixed that it 

will continue. 

Mr. Kbndall. That is it exactly. There in section 15a is the congressional 
declaration as to what the fair return ought to be. 
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Mr. Babkley. And you think they will continue to adhere to that in deter- 
mining intrastate rates? 

Mr. Kendall. I say it without any disparagement of the Interstate Com- 
merce Commission that I think it will adhere to that rule, and it will be meas- 
urably .lustified in doing so, if the section remains unrepealed. 

The Chaibaian. Mr. Benton, who is the next witness? 

Mr. Benton. Mr. Patterson, of Alabama. 

STATEMENT OF MB. A. G. FATTEBSON, FBESIDENT OF THE 
ALABAMA PUBLIC SEBVICE COMMISSION. 

Mr. Patterson. Mr. Chairman and gentlemen of the committee, in appear- 
ing before you at this time advocating such changes in the transportation laws 
as will clearly and definitely define and limit the scope and authority of the" 
Interstate Commerce Commission and at the same time recognize the rights of 
the several States to exercise full and final jurisdiction over all rates for intra- 
state transportation which do not injure persons or localities engaged in inter- 
state commerce, we represent not only the Alabama Public Service Commission 
but the entire shipping public, Qie producers, and the consumers of Alabama, 
and the Legislature of Alabama which in special session only a few months ago, 
by joint resolution unanimously passed by both branches of the legislature, 
urged in the strongest possible language that Congress by prompt and emphatic 
legislation recognize the rights of the several States to control and regulate in 
the public interest all intrastate rates, fares, and charges of transportation 
companies operating within the State. Similar tesolutions, we are informed, 
have been passed by about 20 other State legislatures. 

We are also in hearty accord with the resolution passed by the National 
Association of Railway and Utility Commissioners, who in annual convention 
recently, after mature deliberation, passed resolutions urging Congress to imme- 
diately enact such legislat^'on as we are here to-day to advocate. These resolu- 
tions will be presented to you by the committee from the association appointed 
for that purpose. A copy of the resolutions of the General Assembly of Alabama 
wiU be filed promptly and we trust will be admitted as part of the record of this 
proceeding. 

The State of Alabama, 

Department of State. 

I, Wm. P. Cobb, secretary of state, do hereby certify that the pages hereto 
attached contain a true, accurate, and literal copy of the senate joint resolu- 
tion No. 25, by Mr. McDowell, as shown in the house journal of the special 
session of 1921, pages 153 and 154, tenth legislative day, as the same appears on 
file and of record in th*s office. 

In testimony whereof I have hereunto set my hand and affixed the great seal 
of the State, at the capitol, in the city of Montgomery, this 4th day of March, 
1922. 

[SEAL.] Wm. p. Cobb, Secretary of State. 

senate joint BESOLUTION 25, BY MR. M'DOWELL. 

Whereas the Interstate Commerce Commission, under authority claimed to 
have been conferred upon it by the transportation act of 1920, has made orders 
advancing the railroad rates applicable to Intrastate transportation in 24 States 
in disregard of State laws and orders of State commissions, and has Instituted 
investigations upon the j^titlon of carriers which are now in progress looking 
toward the advancing of railroad rates and express rates in several other States ; 
and 

Whereas the Interstate Commerce Commission has attempted to make rates 
according to what is known as the group plan of rate making and have asserted 
the power under said plan to raise rates within one State to make deficits in 
*»amlngs incurred in other States ; and 

Whereas unjust and unreasonable rates have thereby been imposed upon the 
public; and 

Whereas the people of the several States under the interstate commerce act as 
anionded, as interpreted and administered by the Interstate Commerce Commis- 
sion have been deprived of their accustomed powers of self-government : There- 
fore be it ^ 

Resolved hy the Senate {the Home concurring), That we urge upon Congress 
tnimedtnte legislation at the present session, which shall so amend the interstate 
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commerce act as to make clear and absolute the right of the States to regulate 
rates and service applicable to transportation wholly within their own borders; 
and 

Resolved further, That as an aid in the construction of the interstate commerce 
act by the commission and the courts, Congress is requested to incorporate in 
such amendatory legislation a declaration of the purpose of Congress to recog- 
nize the right of the several States to exercise full and final jurisdiction over 
transportation wholly within their own borders. 

Resolved further, That a copy of these resolutions be forwarded to each Sena- 
tor and Congressman from Alabama. 

W. F. MiLLEB, Secretary. 

Gentlemen of the committee, we are not here to ask Congress to take any back- 
ward step or to depart from any fundamental principle of law or of Government 
which lias been heretofore clearly declared or defined; we are rather asking 
Congress to recognize and make clear by appropriate legislation certain well- 
known fundamental governmental principles. 

It is a well-known and recognized fact that our democratic fonn of government 
is necessarily and essentially a dual form of government ; that there are certain 
rights, authorities, and privileges that necessarily must be exercised by the Fed- 
eral Government, among which is the regulation of interstate commerce. In this 
dual system it is also recognized that there are certain rights, authorities, and 
privileges that must necessarily be exercised by the several States, and among 
those Is the right of each State to regulate its own internal affairs so long as in 
so doing it does not interfere with or impose upon the rights of other States or 
upon people who may be doing interstate business. 

We ask that Congress limit the power and authority of its creature, the 
Interstate Commerce Commission, and restrain it from overreaching and de- 
stroying rights and authorities which under our dual system of government 
properly belong to the several States. We are perfectly willing, Mr. Chair- 
man, that the principles as set forth and enunciated by the Supreme Court of 
the Unted States in what is commonly known as the Shreveport decision 
shall be the basis for l^'ederal regulation, and I believe you will agree with me 
that from a southerner and a State rights Democrat this is quite a laberal 
statement. We do not believe that the Congress intended in the transportation 
act of 1920 to authorize the Interstate Commerce Commission to exercise any 
power or authority beyond that which was comprehended in the Shi'eveport 
decision, and we have been told by many Members, both of the House and of 
the Senate, that it was their understanding that the transportation act of 
1920 d'd not propose or intend to confer powers and jurisdictions upon the 
Interstate Commerce Commission beyond those which were expressly set 
forth in the principles of the Shreveport decision. However, if it be argued 
that it was the intent of Congress to go further than this, then we must re- 
spectfully ask Congress to amend its action to that extent. 

The Federal Commission in the exercise of the powers, which it presumed 
to be conferred upon it, has clearly demonstrated that it is impractical and 
inconsistent that such authority should be exerc'sed by the Federal com- 
mission in what is familiarly known as the Meridian Freight Bureau case, 
in which it was alleged that certain jobbing houses of the city of Meridian, 
Miss., were suffering a loss of trade because certain Interstate rates between 
Meridian, Miss., and points within 200 miles of Meridian In Alabama were 
higher than the rates from certain jobbing points in Alabama to the same 
stations. 

It wns not alleged or shown in this case that the Alabama intrastate rates 
were unreasonable, nor that they were lower than the Intrastate rates in 
other or adjoining States. It was not shown that the Alabama intrastate rates 
were so low as to constitute a burden ujwn Interstate commerce. 

Mr. Newton. What is the citation, if you can give it to me, of that Meridian 
case? 

Mr. Pattebson. The reference that I am making Is to Interstate I. and S. 
Docket No. 1372, amended opinion handed down December 25, 1921. 

Mr. Benton. Not yet reported. 

Mr. Newton. You mean 1921? 

Mr. Patterson. No; 1922. It Is not yet reported. 

Mr. Graham. You say December, 1922. 

Mr. PATTERSON. Submitted December 22, 1921, and decided January 25, 
1922. It Is a very recent decision. 
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Mr. Graham. What is the number? 

Mr. Patterson. I. and S. Docket No. 1372. 

Mr. Newton. Could I see that, please? 

(The witness handed a paper to Mr. Newton.) 

Mr. Patterson. It was not shown that the Alabama intrastate rates were 
so low as to constitute a burden upon interstate commerce ; it was only shown 
that the Alabama intrastate rates complained of were somewhat lower than 
the interstate rates In effect between Meridian and certain Alabama towna 
It was not shown that the loss of business, of which the jobbing houses located 
in Meridian complained, was not due to causes other than the slight difference 
In freight rates which were shown to exist. The Alabama intrastate rates 
complained of by Meridian had been subjected to trial by the Federal courts 
and found to be not unreasonable or unjust, but reasonably compensatory to 
the carriers. 

The Federal commission Itself, in its recent decision in ordering this case, 
I. and S. Docket No. 1372, decided January 25, 1922, recognized that the Ala- 
bama Intrastate rates were not unreasonable nor of themselves unjust. When 
it was stated In reply to the State's contention that any discrimination found to 
exist be removed by extending the Alabama intrastate basis of rates to Missis- 
sippi, the Federal commission stated : " This would be possible under our order 
in this case ; but however expedient such action might be, at least as a tempo- 
rary measure, respondent carriers have the right under the order to adopt the 
higher maximum rates prescribed." 

In reply to the State's contention that the application of the maximum scale 
prescribed, which maximum scale the carriers endeavored to apply, would 
result In Innumerable maladjustments intrastate and a greater number of inter- 
state maladjustments than its decision would correct, the Federal commission 
suggested that *' such maladjustments of intrastate traffic as may follow compli- 
ance with our order can be dealt with by the Alabama Public Service Commis- 
sion, or In case of discrimination against Interstate commerce by ourselves.'* 

In what manner can the Alabama Public Service Commission deal with this 
situation ? Obviously in one manner only, namely, by raising the entire basis of 
Intrastate rates in Alabama up to the level of rates which the carriers In exer- 
cising the option granted them by the commission's order elect to make effective. 
In other words, the Federal commission in this case suggests to the Alabama 
State commission that it readjust its entire schedule of rates to conform to & 
scale which the carriers are allowed within certain limitations to make effective 
in a comparatively small section of the State. 

Mr. Newton. As I get It, the commission found that the intrastate rates In 
themselves were not unjust or unreasonable? 

Mr. Patterson. They did not pass upon It, but they certainly by inference 
said they were not unjust or unreasonable, because they stated that the carriers 
might use them. 

Mr. Newton. But as compared to certain interstate rates In which they came 
into competition they were, In their judgment, unjust and unreasonable? 

Mr. Patterson. No; that they were discriminatory. They did not say they 
were unjust or unreasonable, nor has the Federal commission in any of the pro- 
ceedings in this case ever said that the Alabama Intrastate rates were unreason- 
able, unjust, or that they constituted any burden whatever upon Interstate 
cimmierce. 

Mr. Newton. So that their sole finding and conclusion was that they were 
dlHcriminatory against the interstate rate? 

Mr. Patterson. That is all, and It was not shown, as I have stated, that the 
jobbing interests or that the town of Meridian was suffering unduly solely 
because' of the application of these rates, and those of you gentlemen who are 
familiar with business transactions and the ordinary competition that exists 
know that a very slight difference, such as existed there and would naturally 
pxist within a distance of 200 miles, would hardly exert an influence so as to 
.Hunpletely change the tide and trend of trade. 

Mr. HocH. Was there any evidence introduced in that case tending to 
show undue or unreasonable advantage as between points within the State and 
points without the State. 

Mr. Patterson. There was. That was the basis of the contention upon the 
part of the Meridian Interests, that their jobbers in the city of Meridian were 
not able to sell goods over in Alabama to the Alabama retail merchants be- 
cause of the relatively higher Interstate rates than the intrastate scale of rates 
in Alabama. 
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Mr. HocH. Is it your contention simply that the effect was not sufficient upon 
which to base the findings of the Interstate Commerce Commission? 

Mr. Patterson. It was not sufficient, in that it was not shown that ttiis 
failure of the Meridian interests to get that business might be due to other 
causes, such as the natural location, the loyalty of the Alabama merchants, to 
their Alabama jobbing centers, and interests of that kind. 

Mr. HocH. What I am getting at is whether your contention is simply that 
the commission made a finding which was not justified by the evidence or 
whether you are complaining that the commission applied an improper rule 
under the transportation act. 

Mr, Patterson. One of the main things we are complaining of is that the 
commission did not make any finding at all; they did not set forth and make 
any complete investigation and make any findings of fact; they simply took 
the evidence as it was presented there and issued their order giving the car- 
riers — ordering the carriers to remove discrimination and fixing certain maxi- 
mum rates which they might apply to the business. 

Mr. HocH. In ordering them to remove discrimination by inference they 
made a finding that there was an unresonable or undue advantage, I presume? 

Mr. Patterson. They did by inference, but they, made no finding of fact ; 
and that is what we are asking, that the Federal commission should be re- 
quired to do in all these cases, to set forth and make a definite finding of facts 
in the cases, so that we may know just upon what principles and upon what 
facts they base their orders. 

Mr. Mapes. As I understand it from your statement, the Meridian case 
decided that the intrastate rates must be raised because they were not as high 
as the interstate rates? 

Mr. Patterson. Not on the same level. And the comnrisslon stated that 
the Alabama commission could deal with the situation, but, of course, left open 
only one course for the Alabama commission to pursue. 

Mr. Mapes. Do you understand the position of the Interstate Commerce 
Commission to be the same as the governor of Iowa stated it — that it would 
raise the intrastate rates, because they were not sufficient to give the returns to 
the carriers which the transportation act suggests? 

Mr. Patterson. That question, of course, did not come into this case, but I 
do believe that with section 15a in operation it would be the policy of the Fed- 
eral commission to raise the intrastate rates to the level of interstate rates, 
and their policy to fix a level of interstate rates upon such a basis as would 
yield a given return to the carriers upon the valuation fixed. 

Mr. Mapes. Yes; the commission might raise to the level of the interstate 
rates, but if I understood the governor's position, he said in effect that the 
commission was adopting the policy of raising the rates — intrastate rates — so 
that they would furnish the return that the transportation act seemed to indi- 
cate the railroads should receive without reference to anything else. Do you 
understand that that has been their policy? 

Mr. Patterson. I think there are Indications that that will be their policy, 
from the fact that they do order these rates raised without any other apparent 
reason therefor, as in the Alabama case, without having said by direct expres- 
sion or by even implication that the Alabama intrastate rates were unreason- 
able, were unjust, or constituted any burden whatever upon interstate commerce. 
Mr. Mapes. Do you make any dlstlnltion in your mind between the finding 
that the intrastate rate Is not on the same level that the Interstate rate is, and 
the position that tlie Intrastate rates should be high enough to give the roads 
the return which the transportation act requires? 

Mr. Patterson. We do believe that our rates are high enough to produce their 
proportionate and just share of the revenue necessary to meet those conditions. 

Mr Mapes. I perhaps do not make myself clear, but the thought I have in 
mind is this: Is there any distinction in your mind between the interstate rates 
as fixed by the commission and a rate sufficiently high to make the return which 
the transportation act requires? 
Mr. Patterson. There is. ^ ^ ^ ^ x . ^ . , 

Mr Mapes But in the Meridian case, as I understood your statement, the 
Interstate Commerce Commission only held that the intrastate rate was not 
on the same level that the interstate rate was? 
Mr Patterson. That Is correct, and that Is the only reason they gave. 
Mr Mapes. But in finding that the interstate rate would or would not make 

the return that the transportation act required 

Mr. Patterson (interposing). They made no such finding. 
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Mr. Mapbs. Then is your understanding the same as that of the Governor of 
Iowa, that the Interstate Commerce Commission will raise the intrastate rates 
regardless of any discrimination up to the point that they will furnish the re- 
turn that the transportation act requires? 

Mr. Patterson. I thinls that will be their policy. 

Mr. Mapes. Have they made any decision of that kind? 

Mr, Pattebsok. Not in Alabama. There have been in other States cases, but 
not in this particular case. 

The Federal commission failed to make a complete investigation of conditions 
in Alabama and to make a determination as to the reasonableness or justness 
of the Alabama intrastate scale rate^ ; neither did they take into consideration 
the Innumerable complications and maladjustments that would result from the 
-application of the maximum rate which they prescribed. 

For instance, they said that these rates which they prescribed should extend 
to Alabama points within a radius of 200 miles from the city of Meridian, Miss., 
but only enumerated six cities in Alabama as being the cities against which 
Meridian complained that the unfair competition existed. 

Mr. GsAHAM. May I make a suggeston to the gentleman? I wonder if it 
would not be possible for you or Mr. Benton to give to the committee just a 
brief memorandum of the cases before the Interstate Commerce Commission 
where this intrastate matter has been passed upon, so that we can at this time, 
'early in the proceedings, get into the record and have the benefit of looking at 
those cases without having to dig them out ourselves. 

Mr. Patterson. We will be glad to furnish that. I am sure Mr. Benton will 
X^e very glad to give you that 

Mr. Graham. Put it in the record of the day's proceedings. I think that 
would be very helpful to the committee. 

The Chairman. We will ask Mr. Benton to submit it immediately after the 
conclusion of this witness. 

Mr. Benton. If I may have leave to do so, I will hand it to the reporter, so 
that it may be inserted at the end of to-day's proceedings. It will be in»the 
form of a very brief report made by the committee on litigation of the National 
Association of Railroad Commissioners to the convention in Atlanta, and it gives 
the citation of each case and an epitomized statement of what the decision was. 

Mr. Newton? Since the report was made there has been other decisions? 

Mr. Benton. Only one. 

Mr. Newton. But that may be added to it? • 

Mr. Benton. I will add that. 

Mr. Merritt. That was made by the commission? 

Mr. Benton. By me. 

Mr. Htjddleston. Before you proceed, I wonder if Mr. Benton can not give us 
copies of that report, so that we can have it without waiting for these hearings 
to be printed? 

Mr. Benton. It has never been printed, but I can give reference to it, as it is 
printed in the report of the Senate hearings. I presented it there. 

Mr. Htjddleston. The citation to the page of Senate hearing will be useful, 
but the members of the committee do not want to dig those up. 

Mr. Graham. Is it long? 

Mr. Benton. No. 

Mr. Graham. Can the clerk of the committee, Mr. Chairman, have copies 

made? 
The Chairman. We will try to get those into the hands of the committee. 
(The report referred to follows : ) 

Proposed Amendments to the Transportation Act, 1920. 

(The following was submitted by Mr. John E. Benton, general solicitor, Na- 
tional Association of Railway and Utilities Commissioners, Washington, D. C.) 

Mr. Chairman, I was requested a few moments ago to put into the record 
at this point references to the State cases before the Interstate Commerce 
Commission in which intrastate rates have been advanced. 

The last case was the Missouri case, decided October 4, 1921 (64 I. C. C, 
234). In this case a blanl^et order was made, increasing intrastate rates in 
Missouri on coal, coke, brick and articles basing thereon, sand, gravel, stone, 
crushed rock, chatts, cinders, lime, cement, cement plaster, and articles baa- 
ing tliereon, and petroleum oil and its products. Commissioners noted as dis- 
viimtlng were Eastman, Campbell, and Lewis. 
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The Meridian Rate case, to which Mr. Patterson, president of the Alabama 
commission, referred this morning, was not a State rate case involving an 
application by carriers for rate advances in order to increase their revenue, 
but, a Shreveport case, which illustrates the application of the Shreveport 
power unaffected by section 13 (4). The title in the case Is Meridian Traffic 
Bureau v. Southern Railway Company (I. & S. Docket No. 1372). The first 
report is 60 I. G. C, 5 ; the second was issued January 25, 1922, and Is not yet 
reported. 

The report of the committee giving references to the other State cases is as 
follows : 

Report of CoMiirmx on Litigation, 1021. 

To the National Association of Railway and Utilities Commissioners at it^ 
annual convention, Atlanta, Qa», October ll-14t i921: 

OBDEBS OF FEDEBAL COMMISSION. 

The year has been prolific of litigation begun to set aside intrastate rates^ 
The result of the same is familiar to all in a general way. The following snm- 
mary statement of the orders of the commission may be made : 

New York Fares and Charges (59 I. G. G., 290), decided November 13» 1920. 
A blanket order increasing intrastate passenger fares, baggage charges, millc 
and cream rates, and imposing Pullman surcharges on all lines in New York. 

Illinois Rates, Fares, and Gharges (59 I. G. G., 850), decided November 13,. 

1920. A blanket order increasing intrastate passenger fares and Imposiiis 
Pullman surcharges on all lines in Illinois. 

Wisconsin Passenger Fares (59 I. G. G., 391), decided November 27, 1920. A. 
blanket order increasing intrastate passenger fares and imposing Pullman sur- 
charges on all lines in Wisconsin. 

Arkansas Rates and Fares (59 I. G. C., 471), decided December 6, 1920. A 
blanket order increasing intrastate passenger fares and baggage charges on all 
lines in Arkansas. 

Minnesota Fares and Gharges (59 I. C. G., 502), decided December 8, 1920. A 
blanket order increasing intrastate passenger fares and excess-baggage charges- 
on all lines in Minnesota. 

Iowa Passenger Fares (60 I. C. C., 55), decided January 11, 1921. A blanket 
order increasing intrastate passenger fares and imposing Pullman surcharges^- 
on all lines in Iowa. 

Montana Rates and Fares (60 I. G. G., 61), decided January 11, 1921, A 
blanket order increasing intrastate passenger fares and excess-baggage charges 
and imposing Pullman surcharges on all lines in Montana. 

Ohio Rates, Fares, and Gharges (60 I. G. G., 78), decided January 10. 1921. A 
blanket order increasing intrastate passenger fares, baggage charges milk and 
cream rates, and imposing Pullman surcharges on all lines in Ohio. 

Illinois Freight Rates (60 I. G. G., 92), decided January 11, 1921. A blanket 
order increasing intrastate freight rates on all lines in Illinois. 

Michigan Passenger Fares (60 I. C. C., 245), decided January 28, 1921. A 
blanket order increasing intrastate passenger fares and imposing Pullman sur- 
charges on all lines in Michigan. 

South Carolina Fares and Gharges (60 I. C. G., 290), decided January 28, 

1921. A blanket order increasing intrastate passenger fares and imposing 
minimum passenger fares and a conductor's cash penalty charge, and mini- 
mum baggage allowances, and increasing charges for switching in connection 
with intrastate-line hauls. 

Nebraska Rates, Fares, and Gharges (60 I. C. G., 305), decided January 27, 
1921. A blanket order increasing intrastate passenger fares and all freight 
rates on all lines in Nebraska. 

Indiana Rates, Fares, and Gharges (60 I. G. G., 337), decided January 28, 
3921. A blanket order increasing intrastate passenger fares excess baggage 
charges and milk and cream rates, and imposing Pullman surcharges and ad- 
vancing all freight rates on all lines in Indiana, except certain coal rates. 

North Garolina Fares and Gharges (60 I. G. C., 362), decided February 12, 
1921. A blanket order increasing intrastate passenger fares and imposing mini- 
mum passenger fares and a conductor's cash penalty charge and minimum bag- 
gage allowance on all lines in North Carolina. 

Utah Fares and Gharges (60 I. G. C., 388), decided February 12, 1921. A 
blanket ordey increasing intrastate passenger fares on all lines in Utah. 
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Texas Intrastate Rates (60 I. C. C, 421), decided February 12, 1021. A 
blanket order increasing intrastate passenger fares, imposing Pullman sur- 
charges, and advancing milk and cream rates, and all freight rates on all lines 
in Texas. 

Louisiana Rates, Fares, and Charges (60 I. C. C, 467), decided February 15, 
ld21. A blanket order increasing intrastate passenger fares, imposing Pullman 
surcharges, and advancing rates on milk on various lines in said State.. The 
jurisdiction of the commission was also asserted over intrastate rates on sand 
and gravel and sugar cane, but Its exercise with respect thereto was withheld 
pending such changes in those rates as the State commission might make. 

Georgia Bates, Fares, and Charges (60 I. C. C, 527), decided March 8, 1021. 
A blanket order advancing freight rates on cotton, cotton linters, and brick on 
all lines in Georgia. 

Florida Rates, Fares, and Charges (60 I. C. C, 551), decided March 8, 1021. 
A blanket order advancing all freight rates in Florida which under Florida 
classification and rules level had been Increased a less percentage than Inter- 
state rates under the commission's decision In Ex parte 74. 

WUliam Wylie Beall v. Wheeling Traction Co. (60 I. C. C, 600), decided 
March 5, 1921. Advanced certain fares fixed by municipal franchises In Ohio 
on certain electric railway lines operated by the Wheeling company. 

Nevada Rates, Fares, and Charges (60 I. C. C, 623), decided March 8, 1921. 
A blanket order increasing intrastate passenger fares, excess baggage charges, 
rates on milk and cream, and imposing Pullman surcharges, and advancing all 
freight rates on all lines in Nevada. 

North Dakota Rates, Fares, and Charges (61 I. C. C, 504), decided May 3, 
1921. A blanket order increasing intrastate passenger fares, excess baggage 
dtiarges, rates on milk and cream, and imposing Pullman surcharge, and ad- 
vancing all freight rates on all lines in North Dakota. 

Arizona Rates, Fares, and Charges (61 I. C. C. 572), decided May 3, 1921. A 
blanket order Increasing intrastate passenger fares, excess baggage charges, 
imposing Pullman surcharges, and a<lvancing all freight rates on all lines in 
Arizona, except rates on ore, flux, mUk, and cream, sand, gravel, crushed rock, 
and live stock. 

Surcharge for Transportation of Passengers in Sleeping or Parlor Cars in 
Alabama (62 I. C. C. ;153), decided June 14, 1921. A blanket order imposing 
Pullman surcharges on all lines in Alabama. 

Intrastate Fares of the Chicago, North Shore & Milwaukee Railroad in Illinois 
(62 I. C. C. 188), decided June 14, 1921. A blanket order advancing all pas- 
senger fares on the respondent line in Illinois. 

Kansas Rates, Fares, and Charges (62 I. C. C. 440), decided July 6, 1921. 

A blanket order increasing pahtsenger fares, excess baggage charges, and milk 

and cream rates, and all freight rates except petroleum, crude, fuel, road and 

gas oils, petroleum asphalt and petroleum wax tailings, and advancing inter- 

* urban passenger fares on certain lines in said State. 

CASES PENDING. 

On the date of the preparation of this report (Aug. — , 1921) there are pend- 
ing proceedings to advance freight rates on certain commodities in the States 
of Tennessee and Missouri ; and all rates, passenger and freight, on all lines in 
Oklahoma; Pullman rates in Louisiana; express rates in California, Georgia, 
Texas, South Dakota, North Dakota, Arkansas; and electric rates on certain 
lines in Ohio. 

EFFECT OF FEDERAL COMMISSION'S ORDEBS. 

The effect of the decisions of the commission, to which we have made refer- 
ence, may be summarily stated as follows : 

The prohibition against " undue, -unreasonable, or unjust discrimination 
against interstate or foreign commerce " is not limited to particular persons 
or localities, but is applicable to such discrimination against interstate or for- 
eign commerce in their broad definitions. (Illinois Passenger Fare Case, 59 

I. O. 0. 863.) ' ,....« 

The term "commerce" covers the entire field of transportation — the traffic 

itself and all the instrumentalities and means of carrying it on. The language 

used is certainly broad enough to cover every discrimination growing out of 
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the relation between intrastate and interstate commerce which injuriously 
affects the latter. (Illinois Passenger Pare Case, 59 I. C. C. 361.) 

If, without good reason, the fares within a State are lower than those author- 
ized and established for Interstate application, intrastate passenger traffic will 
not contribute its just share to the passenger revenues of the carriers, and the 
carriers may not earn the statutory return without further increases in the 
transportation charges on other traffic, including interstate commerce, thus 
unjustly discriminating against such commerce. (In the Matter of Intrastate 
Rates within the State of Illinois, 59 I. C. C. 365.) 

Whenever a carrier believes that an Intrastate rate is too low, from a revenue 
standpoint, it may apply in the first instance to the Federal commission for an 
order advancing the same, disregarding any State agency having jurisdiction 
over the rate under State laws. (Arkansas Rates and Fares, 59 I. C. 0* 473; 
Nevada Rates, Fares, and Charges, 61 1. C. C. 573.) 

It is no defense in such a proceeding that the intrastate rates yield a fair 
return on the value of property devoted to intrastate transportation. The 
law does not contemplate any segregation of such property and consideration 
of earnings thereon. (In the Matter of Intrastate Rates within the State of 
Illinois, 59 I. C. C. 364.) 

It is no defense that the interstate and intrastate business taken together, 
in the State involved, yield the aggregate return contemplated by the transporta- 
tion act upon the aggregate value of railroad property within such State. 
Section 15(a), in its provision for group rates and aggregate returns, con- 
templates the disregard of State lines. (Nebraska Rates, Fares, and Charges, 
60 I. C. C. 312 ; and in the Matter of Intrastate Rates within the State of Texas, 
60 1. C. C. 426.) 

In order that the commission may act quickly, when it deems carriers' 
need of increased revenue urgent, it may increase specified classes of rates 
by straght percentage increases, without examination of particular rates, leav- 
ing persons aggrieved to secure modification of the commission's order after it 
has become effective. ( In the Matter of Rates, Fares, and Charges of the New 
York Central Railroad Co. and other Railroad Companies in the State of New 
York, 59 I. C. C. 294.) 

In order that the Federal commission may exercise jurisdiction to advance 
intrastate rates on any commodity, as discriminatory against interstate com- 
merce, it is not necessary that there be any interstate commerce in such com- 
modity. In such case the Federal jurisdiction rests upon the loss in revenue 
suffered by the interstate carrier. (Louisiana decision on sugar-cane rates, 
60 I. C. C. 476.) 

The question whether a rate or practice sought to be changed is "unjustly 
discriminatory against interstate commerce does not depend upon the amount 
of revenue involved," and the commission may accordingly advance intrastate 
rates prescribed by State authority, even when it is found that the advance 
will have " no very substantial effect upon the revenues of any one carrier," as* 
in the case of the increase of minimum passenger fares in South Carolina. 
(60 I. C. C. 298.) 

Furthermore, the commission has jurisdiction to impose charges with respect 
to intrastate traffic, to contravention of State law, which charges are not de- 
signed for direct revenue purposes, such as the conductor's case penalty charge 
imposed in South Carolina. (60 I. C. C. 298.) 

Paragraph (4) of secion 13 of the interstate commerce act, as amended by 
the transportation act, provides that any rate or practice ordered by the com- 
mission " shall be observed while in effect by the carriers parties to such pro- 
ceedings affected thereby, the law of any State or the order of any State au- 
thority to the contrary notwithstanding." All orders of the commission thus 
far made, prescribing State rates, have provided that the same shall " remain 
in force until the further order of the commission." 

From the first, the commission has proceeded \mder the transportation act, 
not upon investigation of particular rates, but with respect to large bodies of 
rates. It will have been noted, from the statement of orders heretofore made, 
that in several Instances the commission has advanced all of the freight rates 
wlthlh a State, and in other Instances all of the passenger fares (with incon- 
spicuous exceptions, such as commutation rates, too unimportant to mention), 
and that In some instances all rates within a State, both passenger and freight, 
have been advanced. This it has done, without examination of the rates in- 
creased by the application of the same percentage of Increase which were ap- 
plied to interstate rates under the authority of the commission's decision in 
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Ex parte 74. The result lias been that many sitnations were created where 
intrastate rates were so glaringly in excess of interstate rates that the carriers 
themselves desired to make adjustments. This they could not do without first 
securing a modification of the applicable order of the Federal commission. 

To remedy these situations, the Federal commission designed a provision 
which, by amendment, or by original inclusion, has been a part of each order 
of the comthission advancing intrastate rates, the same being as follows : 

It is further ordered that nothing in this order shall be construed as requiring 
any common carrier to establish, put in force, or maintain any rate, fare, or 
charge for the transportation of passengers or property in intrastate commerce 
which is greater than its corresponding rate, fare, or chage applicable to the 
transportation of passengers or property in interstate commerce from, to, or 
at the same points in effect on (the date of the order) or greater than its 
corresponding rate, fare, or charge contemporaneously in effect and applicable 
to the transportation of passengers or property in interstate commerce. 

Whatever may be the meaning of the peculiar language ** from, to, or at the 
same points in effect   * or greater than its corresponding rate, fare, 
or charge contemporaneously in effect and applicable to the transportation of 
passengers or property in interstate commerce," it is treated as permitting 
carriers to reduce the percentage of their intrastate advances, when they 
desire to do so, to avoid or remove maladjustments which would otherwise 
result from an order. 

Reference has been made to this device as a necessary preliminary to a 
statement of the extreme length to which the Federal commission has gone in its 
order aimed to exempt carriers from the obligation to conform to State rates 
prescribed by State laws. 

In the Kansas case it was shown affirmatively, upon the hearing before the 
Federal commission, that without increases the Kansas freight rates were 
already, in large part, as high as interstate rates. Nevertheless, the Ex parte 
74 percentage advance was ordered, with the proviso in the order just quoted, 
under which it was said " difficulties of the kind referred to can be avoided." 
(Kansas Rates, Fares, and Charges, 62 I. C. C, 448, 450.) 

The effect of this order is that the Federal commission, as to the entire body 
of Kansas intrastate freight rates, said to the carrier:- "We find that these 
rates are in part lower than corresponding interstate rates. You may accord- 
ingly determine what rates are in fact lower than corresponding interstate 
rates, and may advance those rates such percentage as you may determine to 
be necessary to bring them to a parity with corresponding interstate rates, 
not, however, exceeding the percentage advance authorized as to interstate rates 
in Ex parte 74." 

In other words, the commission in effect authorized the Kansas carriers to 
determine what intrastate rates in Kansas were discriminatory, and to advance 
the same by such a percentage as such carriers determined to be necessary to 
remove the discrimination. 

It is difficult to conceive of a more complete destruction of State power of 
regulation than Is represented by these several orders of the commission, to 
which we have referred, if those orders ar^ valid. 

It should be noted that from these orders (with the exception of the Chicago, 
North Shore & Milwaukee case) Commissioner Eastman has dissented. In the 
Kansas case the newly appointed commissioners, Campbell and Lewis, also dis- 
sented, the first upon the ground that the Federal commission has no jurisdiction 
under the transportation act to review the reasonableness of State rates, and 
the latter upon the ground that the fact of discrimination must be found by the 
commission itself before it can pniporly make an order advancing an intrastate 
rate. 

WILLIAM WYLIE BKALL V. WHEELING TRACTION CO. 

Another case involving the power of the State commission was that of William 
Wylle Beall v. Wheeling Traction Co. (GO I. C. C. 600), of which mention has 
already been made. 

This case involved franchise rates on certain lines of street railway in Ohio. 
The commission's decision in the steam railroad rate cases, heretofore discussed, 
were supported, in part at least, by argument that the provisions in section 
15(a) of the interstate commerce act, relating to the rate of aggregate return 
on aggregate value, operate to require the Federal commission to adjust rates 
in such a manner as to produce a prescribed rate of return, and that accordingly 
any deficit from intrastate business, resulting from inadequate rates, will neces- 
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sarily Impose a burden upon interstate commerce. Hence it was held that inade- 
quate rates were discriminatory. In tlie William Wylle Beall case the commis- 
sion made an order advancing tlie franchise rates. The report of the commission 
contained little discussion of jurisdictional questions, but it appeared evident 
from the facts found that the order restetl upon the conclusion of the commission 
that the intrastate rates were unreasonably low. The fact that section 15(a) 
expressly excluded street and interurban electric railways from its* effect was 
disregarded — or at least not discussed. 

Acting under our authority the general solicitor filed a motion for rehearing. 
The same was granted, and reargument was held, in which the general solicitor 
represented this association. At the time of the preparation of this report no 
further action has been taken by the commission. The importance of the case 
jcan scarcely be overstated. We have already pointed out the extent to which 
the jurisdiction of the Federal commission over steam-railroad rates operates 
to destroy State power of regulation, assuming the validity of the orders which 
have been made. It is evident that If the Federal commission has like jurisdic- 
tion as to electric railroads the like effect will follow as to State regulation of 
the rates of such carriers. 
By the committee. 

Fbed W. Putnam, Minnesotaj Chairman. 

DwiGHT N. Lewis, latca. 

W. D. B. AiNEY, Pennsylvania. 

AixisoN Mayfield, Texas. 

John F. O'Ryan, New York. 

JNA. A. KuBTY, Missouri. 

R. Hudson Burr, Florida. 

Mr. Webster. Wherein did the decision in the Meridian case differ in prin- 
ciple from the Shreveport case? 

Mr. Patterson. In that it was not shown in the Meridian case that the 
Alabama intrastate rates were unreasonably low, that they were depressed rates, 
that they constituted any burden whatever upon interstate commerce; and 
the only extent to which it was shown that they were discriminatory was in 
the fact that they were slightly lower than the interstate rates applying between 
Meridian, Miss., and certain Alabama towns. 

Mr. WEBSTER. You mean by that that the opinion on its face does not make 
an express finding to that effect? 

Mr. Patterson. It does not. The opinion itself simply states that it was 
found that Meridian was suffering from undue prejudice and that the Meridian 
jobbing interests were entitled to relief. 

Mr. Webster. Is not the Meridian case but an additional expression of the 
doctrine announced in the Shreveport case? 

Mr. Patterson. But goes very much further, in my judgment. 

Mr.' Webster. How does it go further? 

Mr. Patterson. In that it does not make full finding of the facts and set 
forth clearly the result of a complete investigation to determine all the facts. 
It simply takes one particular instance and makes a decision upon that one 
particular case without giving consideration to the entire rate situation. 

Mr. Webster. It seemed to me that that Is more of a criticism of the form 
of the opinion than it is to mark a distinction in principle. 

Mr. Patterson. That Is the very point we are making, that the Interstate 
Commerce Commission in the exercise of the authority which it believed to 
have been conferred upon it, is not sufficiently careful, but undertakes to set aside 
the entire fabric of intrastate rates on the mere showing that one particular 
section of the State might have a lower rate than to one particular point In an 
adjoinng State: whereas on the other side of that State there may be interstate 
rates that are just on the same level with the intrastate rates. The Federal 
commission, having recognized itself that the Interstate rates In the Southeast 
must of necessity be readjusted and realigned, have ordered an investigation 
on tl^e 22d of this month, and proceed immediately to revise, review, and re- 
adjust Interstate rates In the Southeast, thereby recognizing the fact them- 
selves that the interstate rates are not In harmony and not in line, and yet they 
will take one of these interstate rates between Meridian, Miss., and Alabama 
points and undertake to fix that as a standard and say to tlie Alabama com- 
miss'on. " You must remove all maladjustments that occur In Alabama by rais- 
ing the level of your Intrastate rates up to the level of this one particular 
Interstate rate." And, mind you, they give the carriers themselves the option 
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of either applying the maximum rates or of extending the Alabama intrastate 
rates Into Mississippi. 

Mr. Websteb. Diji the commission in the Meridian case find, as a fact, that 
because of the rate structure in Alabama there was an unjust discrimination 
against interstate commerce? • 

Mr. Pattkbson. They did not. We asked that a complete investigation of 
the Alabama rates be made. They simply took into consideration the special 
rates from Meridian to certain points in Alabama, where their freight was sup- 
posed to have left it. 

Mr. Webster. On what basis does the Meridian case rest? Upon what does 
the Interstate Commerce Commission base its right to interfere with the Ala- 
hama rates? 

Mr. Pattebson. Upon section 13, paragraph 4, that there is discr mination. 

Mr. Webster. Because they did what? Because the Alabama rates did what? 

Mr. Patterson. Because the Alabama rates operated to place a handicap, a 
burden, or a prejudice against the Meridian jobbing interests. 

Mr. Wi»ster. Well, against interstate commerce? 

Mr. Patterson. Against interstate commerce; yes. 

Mr. Websteb. Now, wherein does that differ from the Shreveport case? 

Mr. Benton. Mr. Chairman, if the Congressman will permit me, I th'nk 
possibly I can save a moment's time, and I am moved to do it by the very urgent 
desire that certain men who are here to-day and who are going to follow Judge 
Patterson, may be heard. 

There is no claim that a different principle of law was applied in the Meridian 
rate case from what was applied in the Shreveport case. 

Mr. Websteb. That is what I thought. 

Mr. Benton. What I understand Judge Patterson to have suggested is that 
there was no finding that there was substantial and material Injury to Missis- 
sippi shippers, and he is citing that case in support of the general application 
made by the association that there be a finding of substantial Injury before 
State rates may be changed. I think there is no claim that the law was applied 
differently than in the Shreveport case. 

Mr. Jones. How long have these intrastate rates in Alabama been in existence 
before this decision? 

Mr. Pattebson. Since 1907. They have been from time to time revised. They 
were originally statutory rates, and they have been revised by the Alabama 
Public Service Commission. 

Mr. Jones. How long has the partcular tariff been In existence that was in 
existence at the time of the Meridian case? 

Mr. Pattebson. Since 1907. Certain rates have been revised. It has been 
subject, of course, to the advances provided under General Order 28 and Ex 
parte 74, but they have been passed upon by the courts. 

Mr. Jones. But the basic tariffs were incident in 1907? 
• Mr. Pattebsonu Yes, sir. 

Mr. Benton. Mr. Chairman, at this point a representative of the Michigan 
commission and a representative of the Oklahoma commission had intended 
to make very J)rief statements, but there are also present Colonel Smith, chair- 
man of the Illinois commission, with representatives of that commission, and 
the Illinois situation is one that I am extremely anxious the committee should 
be fully Informed about. So at this point Instead of the men I first mentioned 
I will ask that the Illinois representatives be heard, and It may possibly be 
that there will be a minute after they have finished — or maybe the committee 
might entertain an application to sit for a few minutes In the morning to hear 
those gentlemen. At any rate I will ask that the Illinois representatives 
be heard now. 

The Chairman. Mr. Benton, you need not for the present feel that there is 
any limitation on you or your witnesses in respect of time. 

Mr. Benton. I thank you very much. 

The Chairman. Until it appears to be necessary to restrict it, we will regard 
it as an open consideration. 

Mr. Benton. I appreciate that suggestion very much. 

Mr. Ha WES. Mr. Chairman, in order to conserve time and avoid asking quear- 
tlons from these various witnesses — the same questions — I would like to ask 
a few questions of llr, Benton, which will obviate the necessity for my asking 
each commissioner in turn the same question. 

The Chaibman. And you wish to ask him now? 
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Mr. Hawes. I want to ask him now, in order that I may not bother these 
other commissioners. 

The Chaieman. Very well. 

Mr. Hawes. Mr. Benton, what is the total valuation of the railroad properties 
ih the United States? 

Mr. Benton. I do not know. I can merely inform you that in the 1920 rate 
case, proceeding summarily, the commission fixed a value of $18,900,000,000 for 
purposes of that case, using some cautionary words. 

Mr. Hawes. Do you know what the attitude of the owners of this $18,000,- 
000,000 of property is toward this proposed change in the law? 

Mr. Benton. They opposed it in the Senate. In saying that I mean merely 
that representatives of the Association of Railway Executives and the Associa- 
tion of Railway Security Owners appeared and opposed it. 

Mr. Hawes. You have received no direct advices from the presidents or 
owners of this property regarding this legislation? 

Mr. Benton. No. 

Mr. Hawes. You attempted to find out their position in the matter? 

Mr. Benton. No. 

Mr. Hawes. It is your understanding then that the owners of the railroad 
property are opposed to this legislation? 

Mr. Benton. When you refer to the owners of the property, Mr. CJongressman, 
you may not mean the same thing that I mean. I do understand that the rail- 
way executives and those who are officers of an association known as the 
Association of Railway Security Owners appeared and opposed it. Of course, 
the owners of American railroads are the owners of tiie bonds and the stocks. 
Generally we do not hear from them, but we hear from the men who are con- 
trolling their properties. It is my understanding that the men who are controll- 
ing their properties through an association which they maintain appeared in 
the Senate, and I assume they will appear here and oppose this measure. 

Of course, we have not gone to the railroads and asked them to make a 
change in the law; we think we have come to the proper place here. 

Mr. HocH. Will you pardon an interruption there, Mr. Hawes? 

Do you mean to say that they opposed any change with reference to these 
two propositions that we have here before this committee? Are they opposed, 
for instance, to any clarification of the jurisdiction between State and Federal 
bodies in the matter of regulation of rates? 

Mr. Benton. Mr. Congressman, I do not believe that question can be an- 
swered yes or no, because I have reason to believe, by information from respon- 
sible sources, that there is a division of opinion on the part of railway execu- 
tives, even, as to what their attitude ought to be. I think the committee would 
be much better informed if they would let those men speak for themselves, X 
(to not want to say what their attitude is. 

Mr. Hawes. I asked you for the reason that your answer, yes — that they 
were opposed — seemed to indicate that there was no question about their 
united sentiment. 

Mr. Benton. No; I am very anxious to answer any question I can, and I 
merely desire to say that representatives of this association I have mentioned 
and some other organizations appeared in the Senate in opposition to this 
legislation; and I have not any doubt that they will appear here and they 
will speak for themselves, of course. 

Mr. Hawes. Mr. Chairman, it is of interest to me to know whether these 
commissioners and Mr. Benton, advocating a specific amendment to the law, 
did not inquire and attempt to find out the attitude of the owners of this 
$18,000,000,000 of property. 

Mr. Benton. Answering that directly, so far as I know, no commission — 
and certainly the Association of Railway Commissioners, which I represent — 
has communicated with any railroad president asking him whether he objected 
to this legislation or not. 

Mr. Hawes. Could you give by name the head of any railroad who either 
favors or opposes this legislation? 

Mr. Benton. No ; I could not. I might give you the names of members of the 
Railway Executives Association, but I have been given to understand, In such 
a way that I would not feel that it was a matter that I could properly pre- 
sent to you here and ask you to base your action on, that there is a division of 
judgment among the railway executives ; so I do not know which ones of that 
association oppose It and which ones do not. 
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Mr. Raybubn. Mr. Benton, did Mr. Thorn appear before this Senate commit- 
tee in opposition to this? 

Mr. Benton. Yes, sir. 

Mr. Rayburn. Mr. Thorn always qualifies here as speaking for 82 per cent 
of the mileage of the railroads of the United States, and it seems to me that 
in that case your first answer — that they did oppose this legislation — was a 
fair answer. 

Mr. Benton. Mr. Congi'essman, I have not the slightest doubt that if we were 
obliged to depend upon the railway executives to pass this legislation it would 
be defeated, and if it depends upon whether they want it or not it is idle for 
us to have any hearing here ; but we do think that we can satisfy a committee 
representing the Congress of the United States that some legislation ought to 
be enacted. 

Mr. Barkley. Mr. Chairman, I do not like to interfere with the inquiry, but 
I do not think this is getting us anywhere. It is not shedding any light on my 
mind on the merits of this legislation to know whether the railway executives 
are for it or against it; whether the bondholders are for it or against it. I 
would like to hear these witnesses as to what they know about it who appear 
for it. 

Mr. Ha WES. Mr. Chairman, I stated that my inquiries at this time were to 
save time by not asking each individual commissioner in turn general questions 
which Mr. Benton might answer. 

Do you know the attitude of the Interstate Commerce Commission regarding 
this legislation? 

Mr. Benton. I have a very definite impression about it, but I have not been 
told it in such a way that I have a right to state their position. They sent 
a representative before the Senate, and I would hate very much to attempt to 
interpret his remarks. I have attempted to interpret them in speaking to the 
Interstate Commerce Commission itself, and I have yet to find out whether I 
have interpreted them right or not. I at a later time before this committee 
Intend to say something about that. 

Mr. Ha WES. The witness will understand that what I am trying to get at is — 
for instance, the commissioner from Alabama testified a moment ago, and I 
want to find out what the exact situation is, for instance, in that State. The 
commissioner favors a change in the law; I want to find out if the shippers 
and the general public favor a change in the law, and then I want to find 
out the attitude of the owners of this vast property on the subject; and I 
thought by askhig you these questions now I would save time in asking the 
witnesses later. 

Mr. Benton. I would gladly give you any information I could. I might 
repeat a conversation that I had with, the chairman of the legislative com- 
mittee of the Interstate Commerce Commission; I might refer to private con- 
versations with individual members, but I do not think I ought to try to give 
any impression as to the attitude of the commission that way. 

Mr. Johnson. Will the gentleman yield just a minute? I think we can save 
a whole lot of time here. We have a report here in this committee from the 
Interstate Commerce Commission opposing this bill. That will settle your 
question and save all this time. That report is on file here now. 

Mr. Benton. Well, I was just about to say that I assume that if we would 
have to depend upon the votes of the Interstate Commerce Commission to reduce 
its power, it would not reduce it. 

Mr. Johnson. It never will be done in that way. They are opposed to It. 

Mr. Hawes. Are you familiar with the report referred to? 

Mr. Benton. I never saw it. I am not familiar with it. 

Mr. Hawes. Would you mind now answering my question as to what your 
impression is as to the attitude of the Interstate Commerce Commission? 

Mr. Benton. I intended to answer it immediately. I do not know what they 
would say. I have a very definite impression that they would not favor re- 
ducing their own power. I intend to show you why I think that. I would 
rather not take the time now unless you wish me to. 

Mr. Hawes. No; I do not. 

Mr. Okaham. Mr. Chairman, will not the Interstate Commerce Commission 
and the railway executives be given an opportunity to appear before us? 

The Chaibkan. Certainly. 

Mr, Graham. Then I do not see why it is necessarj* for us to inquire now 
what their attitude is. 
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The Chairman. Well, I think it is within the rights of a member of the 
committee to work up his own judgment as he chooses. 

Mr. Gbaham. I do, too. I did not know whether it was generally understood 
that they will be here. 

The Chairman. Certainly, everybody interested will be here. 

Mr. Johnson. My reason for making the observation was that we were takini^ 
a whole lot of time asking about a thing that the Interstate Commerce Com- 
mission has in black and white given us here. The report is on file, very short 
and clear. It says : " We are opposed to amending the transportation law," and 
that is the only reason I had for making the observation — to save time. 

Mr. Hawes. Mr. Chairman, the object of my question was to save time. In 
making up my mind I would want to know the local situation in each State 
as represented by these gentlemen who appear here, and there is the element of 
the public in it ; there is the element of ownership in it, the element of precedent 
in it; and instead of asking these different commissioners these questions aa 
they appear, Mr. Benton has cleared up the matter for me. 

Mr. Patterson. If I can make just this one observation: The expression 
of twenty-odd legislatures by resolution and statement of the commissioners 
who represent the shipping public, it seems to me would show what the pro- 
ducing public and the consuming public desire. The legislatures certainly 
would represent the general public in their desires upon this question. 

Mr. Benton. Now, if I may, I will give way to Colonel Smith, because he has 
come a long distance and we want to hear from him. 

STATEMENT OF B. FBANE L. SMITH, CHAIRMAN ILLINOIS 
COMMERCE COMMISSION, SFBINGFIELD,. ILL. 

Mr. Smith. Mr. Chairman and members of the committee, it seems to me it is 
a fundamental policy in government to Initiate legislation for the benefit of the 
public or to remedy that legislation which has been enacted but which fails to 
bring about the desired results. 

As a Member of the Congress which initiated and passed the present trans- 
portation act, I voted for the bill; I voted against some sections of the bUI 
when they were under consideration separtely, but when the bill came up for 
final passage I recorded my vote for it. 

We are now confronted, it seems to me, with three propositions : Shall tliis 
legislation remain as it is now written; shall it be amended to give power to 
the State regulatory bodies, full and complete, or shall it be amended to restore 
prewar conditions, which is to say, giving State regulatory bodies the right to 
initiate and make rates that are not discriminatory and not in conflict with 
those made by the Interstate Commerce Commission. 

Representing the State. of Illinois, and Individually, I would be opposed to 
legislation that would destroy supervision of the railroads by the Interstate 
Commerce Commission, but I am. just as unalterably opposed to a policy that 
permits the taking over of intrastate regulations by the Interstate Commerce 
Commission when there is no discrimination. 

The State of Illinois perhaps represents the most outstanding reason of any 
State in the Union why this legislation should have some attention. The 
particular reason for this is that we find ourselves there enjoined by the Federal 
courts from taking action when people feel that they have a just cause for com- 
plaint. The Interstate Commerce Commission does us the honor to say that 
they have no jurisdiction, and in consequence the shippers and the railroads. In 
the State of Illinois, find themselves without a forum of justice. I contend 
that the railroads of Illinois are just as deeply Interested in seeing that the 
State commissions have some regulatory authority over their movements as 
have the shippers. .We find in Illinois to-day thousands of rates that are dis- 
criminatory, and they can not be adjusted. Just recently there came before the 
Illinois commission the representatives of the railroads asking to have an 
agreement, as they termed it, a working agreement between the Illinois Com- 
merce Commission and the Interstate Commerce Commission of the United 
States. That working agreement was to be to the effect that a great number of 
rates should be raised, but when the query was put to them whether or not 
rates that were discriminatory should be lowered under the same working 
agreement, they held to the position that the Illinois Commerce Commission 
could raise rates, but it had no authority under the law and under the injunc- 
tion of the Federal court to lowfer rates. 
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Mr. Mebbitt. Would you mind if I interrupt you just here a minute? Will you 
tell us in detail, either now or later, as to the particular circumstances under 
which that injunction arose? 

Mr. Smfth. Yes ; if the committee will bear with me until I have finished my 
general statement. I wish to state to you that I have with me the rate expert 
of my State, who can give you in concrete form the application of the law and 
the results, and I think that is what this committee wants as a basis upon which 
to form its judgment. 

There are in Illinois to-day discriminatory rates, rates that are higher than 
the Interstate Commerce Commission would have them, and there are in the 
State of Illinois to-day many rates lower than the Interstate Commerce Com- 
mission would have them. What we are asking, as one member of this group of 
States, is general legislation, not specific legislation for the State of Illinois; 
not to have conferred upon us a power that will conflict with the Interstate 
Commerce Commission, but a power that will give us the right to look after the 
Interests of the shippers and the railroads of our State, to the end that we may 
cooperate with the Interstate Commerce Commission, and that we may in this 
readjustment that must come play our part in bringing it about equitably to 
all interests concerned. 

The application of rates is a scientific study, and the individual commis- 
sioner who does not handle that branch of the work each day, but attempts to 
make it clear to a committee such as this, I think makes a mistake, and for 
that reason I have brought with me a man who has been upon the Illinois Com- 
merce Commission for many years, and who is, in my humble judgment, the 
most expert rate man on any State commission, with all deference to the others, 
In the United States, and he can give to you, and I think will give to you, the 
position of the Interstate Commerce Commissiofi as it applies to the State regu- 
latory bodies, the result that has been obtained by the application of this law, 
w^hich in my humble judgment in these two particulars — ^at least in the one of 
discrimination — should be given the attention of this Congress, because we of 
Illinois now have no other forum to come to except the Congress of the United 
States. 

Mr. Sandebs. I would like to ask you a question. Have you examined the 
Sweet bill, H. R. 6861? 

Mr. Smith. I have not. 

Mr. Sanders. You do not know whether you are opposed to it or not? 

Mr. Smith. No; I do not. 

I would now like to have you hear Mr. Slater, the rate expert of the Illinois 
Commerce Commission. 

STATEMENT OF MB. H. M. SLATEB, TBANSPOBTATION BATE EX- 
PEBT, ILLINOIS COMMEBGE COMMISSION, SPBINGFIELD, ILL. 

Mr. Slater. Mr. Chairman and gentlemen of the committee, in Illinois we 
liave a situation that is not equaled in the United States, but it will illustrate 
to you the situation that exists in other States, not because of the same condi- 
tions existing in the. other States with reference to the manner in which the 
rates are made, but it does exist in the other States because of the orders 
issued by the Interstate Commerce Commission. 

X am going to take you back quite a way and try to paint you a picture of 
the Illinois situation. 

The Interstate Commerce Commission, under section 15a of the interstate 
commerce act, which section was added as an amendment to the interstate 
commerce act by the transportation act, provides that the Interstate Comfmerce 
Commission might designate and fix rate groups in the United States and 
determine for the particular rate groups £:ed the percentage increase that 
should be applied to the then existing rates to produce a fixed per cent return 
on the aggregate value of the property in each rate group. In fixing those 
rate groups they designated one, two, three, four principal rate groups, calling 
them " Eastern group," •* Southern group," " Western group," and " Mountain- 
Pacific group." 

The Eastern group designated here Tiudicating on map] is the 40 per cent 
irroiip. The boundary lines are shown embracing the State of Illinois — ^that 
in to say, it extends from the Atlantic seaboard to the west boundary of the 
State of Illinois — ^so the State of Illinois Is embraced in the 40 per cent group. 
'The 30 per cent group extends from west of the Mississippi River to the eastern 
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boundary of the State of Illinois, to the Indiana-Illinois State line, and Illinois 
is therefore embraced in the 35 per cent group. 

The Southern group, so far as the rates of the LouisviUe & Nashville Rail- 
road, the Mobile & Ohio, and the Southern Railroad are concerned, extending 
from south of the Ohio River into the State of Illinois, are in the 25 per cent 
group. The interstate rates between, to, and from points on those lines were 
fixed by the Interstate Commerce Commission at 25 per cent over the rates 
existing in effect August 25, 1920. 

So we had in the State of Illinois on interstate traffic into and out of the 
State of Illinois on interstate traffic those three percentage increases. In addi- 
tion thereto the Interstate Commerce Commission said that on rates from points 
in one group to a point in another group — for example, from' points in the 25 
per cent group to points in the 40 per cent group — the percentage increase should 
be 33i per cent ; therefore from points in the Southern group to all points in 
the State of Illinois where there were then through published rates, the 
said rates were increased 33i per cent, so that we had into and out of Illinois 
four pe^rcentage increases applied to interstate traffic — ^25 per cent, 33i per 
cent, 35 per cent, and 40 per cent. 

Now, we were confronted with a condition in Illinois that, as I say, does 
not exist in any State in the Union, because none have those varying percentage 
increases applied to the interstate rates. 

The carriers filed a petition with the Illinois commission asking that the 
intrastate rates in the State of Illinois be increased by the same percentage in- 
crease that the Interstate Commerce Commission finally allows in the eastern 
group ; that is to say, the carriers asked the Illinois commission to give them 
the highest percentage increase applied to any rates anywhere in the United 
States. After carefully considering the application and evidence, and after 
many hearings before the Illinois commission, we found that we tried to equal- 
ize the percentage increase with the varying percentage increases applied to 
Illinois — interstate traffic. We figured that the average percentage increase 
was 33i per cent, so on August 10, 1920 

Mr. Jones (interposing). How did you strike your average? 

Mr. Slateb. In the same manner that the Interstate Commerce Commission 
struck it on interterritorial traffic. It was a guess. 

Mr. Jones. It wa^ not by estimate? 

Mr. Slater. No ; it could not be. And it was not on interstate tra^c ; It was 
not on intrastate traffic. 

In further answer to your question, I might say that the carriers came before 
the Illinois commission and said, "We can not tell you the requirements in 
the State of Illinois ; we can not tell you the value of the property ; we can not 
tell you the operating expenses or. the operating revenue; but we want 40 
per cent increase." They did not produce any of that evidence, so we gave 
them what we thought was a |air average, or 33i per cent ; but when the Inter- 
state Commerce Commission ^tered its order on July 30, 1920, the said com- 
mission fixed the percentage increases to be applied on interstate rates be- 
tween points in the State of. Illinois — and when I say the interstate rates 
between points in the State of Illinois. I mean this: That traffic originating 
at a point in Illinois and destined |?eyond the borders of the State, Where 
there is no through rate published,. , where the combination of 'local rates are 
applied. To illustrate, from Springfield to Chicago, on traffic going to Grand 
Rapids, if it should happen, th^ti^there is no through rate published, you add 
the two factors, together, the rate from Springfield to Chicago and the rate 
from Chicago to. Grand Rapids. The Interstate Commerce Commission in its 
original order issued July 30, 1920, said that so far as that traffic is con- 
cernedrr — 

The Chairman (interposing). Will you allow an interruption? You mean 
you add them together or you add them together and then average them? 

Mr, Slater. What they evidently did. Nobody knows what they did, but 
you add 25 and 35 and 40 together and divide by 3 and you have 33 J per cent 
Undoubtedly that is the way they did it. 

^he Chairkan. You i^mttted that in your statement. It looked as if it 
were a combination of it. 

Mr. SivATKB. I think that is the way they did it, although it does not state 

in.the-order. ■, v • 

The Interstate Commerce Commission, when it entered, its order, divided the 
State of Illinois. Here is a map of the State of Illinois [indicattng]. . The 
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blue line represents the line drawn from Chicago, following the Santa Fe Rail- 
roiid to Peoria, thence following the Illinois River to its confluence with the 
Mississippi River at Grafton, 111. The Interstate Gouimerce Commission said 
iill north of that line shall be included in the western group, or 35 per cent 
group. 

.Mr. Graham. That was made on application of the carriers, was it — that 
onler? 

Mr. Slatkb. Yes; it was done — no; it was done upon a complaint filed by 
rhe Indiana ooipmlssion a few years ago. I am going to give you the hist-ory of 
that. I just want t-o show you here what the Interstate Commerce Commission 
(lid. Now, north of that line it said that shall be a part of the western terri- 
tory, and south of that line shall be a part of the eastern territory ; and Instead 
of using the western and eastern hereafter I am going to use 35 per cent and 
40 per cent, so that you will understand the difference in the percentage applied. 
The Interst-ate Commerce Commission said all rates between points north of 
that line shall be increased 35 per cent ; all rates between points south of that 
line shall be Increased 40 per cent. Rates from points north to points south 
shall be increased 33J per cent; rates from points south to points north of the 
said line shall be increased 33| per cent. So they gave us in the State of 
Illinois these varying percentage increases. 

When the order was issued it was not clear to me. I realized that some- 
thing had gone wrong. Undoubtedly the commission did not intend to do that, 
so I wired for a construction of the order and I received a construction. I did 
not get an answer to the wire by telegraph or by lettjer; I received an order. 
The commission entered a supplemental order August 11, 1920, and sent a 
copy to the Illinois commission — a copy of the order — in which they said, " Just. 
adMince all rates 40 per cent." They changed those three percentage advances 
without any hearing before the Interstate Commerce Commission, after the 
original order had been issued in Ex parte 74, and fixed the advance in Illinois 
nt 40 per cent. That was one day after the Illinois commission had entjered 
its order fixing the increase of 33^ per cent. 
Mr. Newton. They went out of the arbitrary line? 

Mr. Slater. They went out of tJie arbitrarj^ line, so far as fixing the per- 
centage Increase was concerned. 

The Illinois commission then gave further consideration to this order of the 
Interstate Commerce Commission — the supplemental order — in which they fixed 
the advance at 40 per cent, and reached the conclusion that it would be well, 
in view of the fact that the rates from west of the river into Illinois were 
advanced 35 per cent, that we should increase our rates 35 per cent. So on 
October 18, 1920, the Illinois commis.sion entered an order changing the per- 
centage increase from 33J per cent to 35 per cent; but in addition to this 35 

per cent increase that we put into effect on State traffic 

Mr. Johnson (interposing). Upon whose application did they do that? 
Mr. Slater. Upon whose application did the Illinois commission change it 
from 33i to 35 per cent? 
Mr. Johnson. Yes. 

Mr. Slater. Upon our own initiative. We reached the conclusion that it 
might result in a discrimination if we did not come to 35 per cent, so we thought 
we would put 35 per cent on all of these rates. 

Mr. Graham. Mr. Slater, did you ever examine to ascertain whether the 
Interstate Commerce Commission had had any additional hearings between the 
time that they fixed the three rates and the time they gave you your order for 
40 per cent increase? 

Mr. Slater. I not only examined to see whether they did or not, but I made 
the statement to the Interstate Commerce Commission at hearings several 
times — I made that statement to the Interstate Commerce Commission in an 
argument, and it was never denied. 
Mr. Graham. Had they had any additional hearings? 
Mr. Slater. No, sir; they had not. 
Mr. Graham. What did their records show about that? 
Mr. Slater, The record shows that on July 30 — I think that was the date — 
1020. they Issued the general order in Ex parte 74 ; that between that date and 
August 11 they received a telegram signed by myself, asking for a construction 
of tlie order, and that on August 11, 1920. they issued a supplemental order 
ihanging these percentage increases. That is the record. 
Mr. Graham. They did it on the strength of your telegram? 
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Mr. Slater. Yes, sir; and admitted to me — Commissioner Meyer admitted it 
to me. 

Mr. HocH. You have not made any inquiry for a construction since then? 
[Laughter.] 

Mr. Slater. Now, then, as I say, we increased the rates 35 per cent in the 
State of Illinois. Well, the carriers were not satisfied with that. In addition, 
though, I was about to tell you about the additional increase to 35 per cent. We 
have a classification and a class scale in Illinois that has been carried down 
through the Illinois commissi(yi since about 1880 — ^I think that was the first 
date the Illinois classification was published. In my judgment, it was improper. 
It was one of tiiose cases in which neither the carriers or shipi)er8 nor the State 
commission had taken any particular interest, and we had some extremely low 
rates in that classification. The ratings were improper and the scale was im- 
proper, so I thought that this was an elegant time to straighten out the niinols 
rates. The carriers had estimated that if they could secure in Illinois without 
any of these 35, 40, or 25 per cent increases — if they could establish in Illinois the 
central territory scale and the official classification, their revenue would be in- 
creased on class traffic approximately 36 per cent. The scale that was adopted, 
in ray judgment, did not give the carriers quite 36 per cent, but I think It gave 
them — I know it gave them as much as 25 per cent increase, and possibly gave 
them 30 per cent increase. On top of that increase we put this 35 per cent and 
applied it to that scale. Upon the whole there was no doubt that the increase in 
Illinois was materially higher than in any State west of the niinois-Indiana 
State line. 

Mr. Graham. Did you pass on the scale? 

Mr. Slater. Yes, sir ; we established it ourselves by order of the Illinois com- 
mission. 

Mr. Graham. And the scale had the effect of increasing the rates? 

Mr. Slater. Yes, sir ; that is right. To remove what we thought might pos- 
sibly be proven to be discrimination, and it appeared to me that it was disr 
crimination to have a scale and classification such as we had. And we just 
changed the whole thing and put on top of that 35 per cent. 

Mr. Graham. Was that rescaling done before the 40 per cent order came out? 

Mr. Slater. It was not. It went into effect — our order, as I say, was issued 
August 10, 1920. 

Mr. Graham. Your 35 per cent order? 

Mr. Slater. No; our 33^ per cent order. The order in the clafs scale was 
issued at the same time. Our order increasing the class rate scale and our 
order increasing the rates 33^ per cent were issued about the same time, and 
both of them were after the Interstate Commerce Commission order making 
the general increase throughout the United States for the purpose of securing 
additional revenue for the carriers. So that we gave the carriers more than 
33J per cent increase in the State of Illinois. 

After these orders were entered by the Interstate Commerce Commission and 
by the State commission, on the dates that I have mentioned, the carriers being 
dissatisfied and observing, as they frequently do, an opportunity to further 
augment their revenues, did what? 

Under the transportation act they had the right, to apply to the Interstate 
Commerce Commission to remove a discrimination, and that they did. They ffied 
an application with the Interstate Commerce Commission alleging discrimina- 
tion the sole basis of the discrimination being that the State rates in the State 
of Illinois were only increased 35 per cent, while the rates from Indiana into 
Illinois were increased 40 per cent, and this constituted a discrimination. That 
constituted a discrimination in the judgment of the carriers, and I might say 
frankly in the judgment of the Interstate Commerce Commission, and I say 
that advisedly because I know, and I wiU show you before I leave here that 
many of the rates in the State of Illinois increased 35 per cent were then 
higher than the interstate rates into Illinois increased 40 per cent. So that 
when I tell you the sole basis for discrimination as alleged by the carriers 
and as found by the Interstate Commerce Commission, was the difference in 

the percentage increase that was applied to State traffic 

Mr Newton (interposing). May I Interrupt you right there? Your conten- 
tion is that the railroads and the Interstate Commerce Commission disregarded 
the specific rates that were in effect 
Mr. Slater. Absolutely. 

Mr Newton. And because the percentage was 40 per cent in one place and 
35 per cent In another, that In itself was the evidence of a discrimination? 
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'Mr. Slater. That is it and that is the difference between your Shreveport 
doctrine and this transportation act, according to the construction of the In- 
terstate Commerce Commission and of the courts of this country — ^not of the 
United States Supreme Court, because it has not passed on the subject 

Mr. Obaham (interposing). Is that the fault of the transportation act or is 
it the construetion that has been placed upon it? 

Mr. SiATEB. I think it is both, and I am going to try to show that to you — 
that it is both. When this application was filed with the Interstate Commerce 
Commission we did have a hearing. We had many hearings, and I pointed to 
many instances In which the rates should not be advanced 40 per cent, and 
I explained — endeavored to explain — that the commission should not take all 
of the rates and say because they have only been advanced 35 per cent and 
the rates from Indiana into Illinois were increased 40 per cent, that that 
constitutes discrimination. Put it on the other hand and I will answer that 
by saying: "Yes; and the rates from Iowa into Illinois were advanced by 
35 per cent, and If you order our rates increased 40 per cent, then we have 
a discrimination.'* But that was no answer. It was not accepted. It was 
rejected. So, they advanced our rates under this application filed by the car> 
riera to remove a discrimination, because of the difference in the percentage 
advance applied in State traffic. 

Immediately after the order of the Interstate Commerce Commission was 
entered in case No. 11708 the carriers applied to the United States district 
court for the northern district of Illinois, eastern division, for an injunction 
in which they alleged that the State conmiission had threatened to prosecute 
them under the State act if they established the rates that the Interstate 
Commerce Commission found they should establish to remove a discrimination. 
That came <m for hearing befores Judges Baker, Carpenter, and Evans 

Mr. Obaham (interposing). Was the decision in the Indiana case as to some 
particular town in Indiana or was it a general decision as to all Indiana 
points? 

Mr. Slater. All Indiana points. They did not go Into the specific rates 
which they should go into and would have to go into under the Shreveport doc- 
trine. The United States district court listened to the argument of the Illinois 
commission, and Judge Baker made this observation : " These railroads, under 
this transportation act, are now national highways. To permit you to regu- 
late these railroads and fix the rates in the State amounts to permitting you 
to tax a Federal bank." And, so, on the 14th day of February, 1921, we were 
presented with an order, issued by the United States district court. The order 
states, after reciting the filing of the application : 

"l^at the statutes of the State of Illinois known as the public utilities law 
of Illinois, being sections 33, 34, 35, 36, 37, 75, 76, 77, 78, and 79 of chapter Ilia 
of the Revised Statutes of Illinois (Kurd's R. S., 1917), and the reports and 
orders of the Public Utilities Commission of Illinois made pursuant thereto, 
being the orders of the State public utilities commission entered on August 10, 

1920, and October 18, 1920, are in confiict with the report and orders of the 
Interstate Commerce Commission, dated January 11, 1921, and January 31, 

1921, in its Docket No. 11703, entitled * In the matter of Intrastate Rates within 
the State of Illinois,' and that the enforcement, operation, and execution of 
said State statutes and the said orders of the State public utilities commission, 
and each of them, against the plaintiffs, and each of them, their officers, agents, 
servants, and employees, on account of putting into effect, charging, and col- 
lecting the intrastate rates, fares, and charges established in the State of Illinois 
pursuant to said report and orders of said Interstate Commerce Commission, be 
retrained pending the final hearings of this cause. 

** Second. That the defendants, the Public Utilities Commission of the State 
of Illinois, and Thomas E. Dempcy, Cicero J. Lindly, Patrick H. Moynihan, 
Hal W. Trovillion, and James F. Sullivan, individually and as members of the 
Public Utilities Commission of Illinois; Edward J. Brundage, individually and 
as attorney general of Illinois ; and Robert E. Crowe, individually and as State's 
attorney of Cook County, III., and in each of said causes the State's attorneys 
therein named, and each of them, their successors in office, their agents, servants, 
employees, and other persons acting under the control or authority of any or all 
of said defendants, absolutely desist and refrain from commencing any suit or 
proceedhog to enforce or attempt to enforce the provisions of the said statutes 
ol the State of Illinois." 

Not ftpom interfering with rates as they might come before us, but not to 
exercise any jurisdiction conferred on the State commission by the Legislature 
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Of the State of Illinois. Tlien naming the sections of the statute, " being sec- 
tions 33, 34, 35, 36, 37, 75, 76, 77, 78, and 79 of chapter Ilia of the Revised Statutes 
of Illinois (Hurd's R. S., 1917), or the said orders of the said public utilities 
commission entered on August 10, 1920, and October 18, 1920, alleged to be 
issued, in pursuance to the said statutes, against plaintiffs, and each of tliem, 
their officers, agents, servants, an|^ employees, on account of plaintiffs putting 
into effect and charging and collecting within the State of Illinois intrastate 
freight rates and charges as established pursuant to said report and orders of 
said Interstate Commerce Commission dated January 11, X921, and January 
31, 1921, in its Docket No. 11703, entitled * In the matter of Intrastate Rates in 
the State of Illinois,' and from arresting, molesting, or otherwise interfering 
with the officers, agents, servants, or employees of the plaintiffs, or any of tiieiu, 
or doing any other act under said statutes of the State of Illinois which would 
prevent or tend to prevent plaintiffs, or any of th^m, their officers, agents, 
servants, or employees, from putting into effect, charging, and collecting in the 
State of Illinois the aforesaid intrastate rates and charges established pursuant 
to said orders of said Interstate Commerce Commission; and from instituting 
any suits or proceedings under the statutes of the State of Illinois against the 
plaintiffs, or any of them, their officers, agents, servants, or employees on 
account of the aforesaid intrastate rates and charges so established pursuant to 
said orders of said Interstate Commerce Commission having been put into 
effect, charged, or collected, and from ordering, seeking, aiding, or abetting 
in any manner whatever any person or persons to commit any or either of the 
said acts aforesaid until the final hearings of these causes or until the further 
order of this court. 

" Ordered, this 14th day of February, 192L 

" Fbancis E. Baker. 

" George T. Page, 

" George A. Carpenter, 

'^Judges:' 

And I think the predecessor of this commission, the public utilities commis- 
slon, properly characterizes this as the order that enjoined me from work. 
At that time I was doing nothing but transportation work, handling nothing but 
transportation matters. It was a complete injunction issued against the Illinois 
commission from doing anything excepting having their offices at Springfield. 

Mr. Graham. Is that the final decree in that case? 

Mr. Slater. There has been an appeal from this decree. 

Mr. Graham. That is interlocutory, is it not? 

Mr. Slater. We had that same question asked us in the Senate about appeal- 
ing from an interlocutory decree, and after returning to Illinois we found that 
the judicial code provided that an appeal might be made where the State was a 
party, had been enjoined, and an appeal has been made from this order. It was 
after the final hearing before the United States district court and is the only 
order that has ever been entered. 

Mr. Graham. And the final hearing has not been had? 

Mr. Slater. We have had our final hearings. We have had o\ir final hearing 
before the district court, and this order is the only order that has been entered, 
and we have taken an appeal from this order to the United States Supreme 
Court, where the matter has not been argued as yet. 

Mr. Sanders. In the final hearing, did they enter a special injunction? 

Mr. Slater. This is the only order that was entered, and it was entered after 
the final hearing. The matter was set for hearing on the 14th day of Feb- 
ruary, and we completed it by noon. 

Mr. Sanders. That hearing was on the application for temporary injunction, I 
assume? ^ 

Mr. Slater. This hearing was on the temporary and the final. 

Mr. Sanders. All at the same time? 

Mr. Slater. All at the same time. 

Mr. Sanders. And the lower Federal court rendered final judgment? 

Mr. Slater. They rendered this, as it is termed, an interlocutory order, but an 
appeal was taken from it 

Mr. Wood had looked into that question. 

Mr. Sanders. I just wanted to know what the facts are. 

Mr. H. B. Wood, of the Illinois Commerce Commission. Where a State is 
enjoined, the judicial code provides a special procedure, in that there must 
be at least one circuit— United States circuit— judge and two district judges, or 
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two circuit Judges and one district Judge, who must sit en bfi^nk to render even an 
Interlocutory injunction against the State. The Judicial code— I can not citp 
you the section; I cited it, however, to Senator Pomerene on his request— pro- 
vides for a direct appeal from the Judgment en bank as rendered against the 
State to the United States Supreme Court, and under that section an appeal has 
teen taken from that interlocutory decree to the Supreme Court of the United 
States. 

Mr. Sanders. Has there been any final disposition of the suit? 
Mr. Wood. No, sir. 

Mr. Sanders. There has Just beeu an interlocutory order. There is nothii^ 
to prevent the completion of the suit and final hearing, is there? , .'. 

Mr, Wood. Simply that the appeal was taken direct, practically amountiujg 
to demurrer against the bill. 

Mr. Sandebs. Does the appeal from the interlocutory order, the injunction, 
prevent your going ahead and trying the suit? 

Mr. Wood. No. 

Mr. Slates. We have tried it. 

Mr. Sanders. You have not finally tried the suit? 

Mr. Wood. No. 

Mr. Sanders. You had a hearing on tlie question of granting an interlocutory 
Injunction which was to run until further order or until final hearing? 

Mr. Wood, Yes, sir. 

Mr. Sanders. Then you have appealed from that? 

Mr. Wood. Direct to the United States Supreme Court. . ., 

Mr. Sanders.. You have had no final determination of the suit? v, 

. Mr. Wood. No, sir. , 

Mr. Sanders. And there is nothing to prevent you from having a final deter- 
mination? 

Mr.. Wood. Simply the dlflUculty of assembling the court en bank again for 
the finnl disposition of the case. 

Mr. Sanders. Well, the same difliculty presents itself in other cases. 

Mr. Johnson. May I suggest the appeal does not supersede the Judgment of 
the lower court, does it? ^ 

Mr. Wood. Certainly not. > 

Mr. Johnson. And the State of Illinois is still restrained from enforcing its 
orders? 

Mr. Wood. Let me suggest this farther: This injunction is not against an 
order ; it is against the statute itself. 

Mr. Johnson. Yes ; and your appeal to the United States Supreme Court does 
not superseded that at all? ^ 

Mr. Wood. Not in the slightest. 

Mr. Johnson. And Mr. Slater and the commission of Illinois, who is charged 
with enforcing these laws now is restrained from it, are they not, at this 
time? 

Mr. Wood. Yes, sir. 

Mr. Johnson. And will be until final Judgment is rendered? 

Mr. Wood. Yes, sir. 

Mr. SiJ^TER. And may be after final Judgment. 

Mr. Hawbs. Mr. Slater, you spoke a moment ago of your commission in- 
creasing the rates in your State. 

Mr. Slater. Yes, sir. 

Mr. Hawes. Will you please tell me on what basis you arrived at the con- 
clusion that there ought to be any increase? 

Mr. Slai^ On the one basis only, namely, the relationship existing between 
the State and Interstate rates. That is to say, that if we did not put any 
increase on, it would be clear that there would be diacriminntion. There would 
be such a material difCerence that no manufacturing or Jobbing concern in an 
adjoining State could ship into Illinois when they had to pay 35 or 40 per cent 
more than we paid in the State of Illinois, or even 20 or 25 per cent more. 

Mr. Newton. Did you not think the railroads were entitled to the increased 

revenue? 

Mr. Slater. Undoubtedly we did. Now, we did this — ^I might explain a little 
•further how that was done 

Mr. Hawes (interposing). Just a minute, please. 

You Increased the rates there voluntarily, without considering the Interstate 
Commerce Commission, did you not? 
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Mr. Slater. Oh, no; we did not. We gave this consideration to the Inter- 
state Commerce Commission orders. 

Mr. Ha WES. Now, I want to find out how an Individual commissioner arrived 
at the conclusion that there ought to be any Increase In rates. I mean, in other 
words, was it due to the cost of labor, the cost of material, and what was the 
basis on which you would increase rates any per cent? 

Mr. Slater. I will try and explain that to you. We endeavored to reach a 
conclusion as to the increase that should be applied to state traffic. The entire 
record made before the Interstate Commerce Commission in Ex parte 74, show- 
ing the requirements of the carriers In the various districts of the United States 
was submitted to each State commission — ^I presume it included all of the 
States — was submitted to each State commission with the application filed with 
the State commission for an increase in rates. So that we had before us at the 
time we entered our orders the same evidence that the Interstate Commerce 
Commission had before it when It entered Its orders Increasing the interstate 
rates in. the various districts of the United States. Now, that was not segre- 
gated as to the State lines; It was not segregated as to the State of Illinois. 
Although the Interstate Commerce Commission divided the State, tiie Interstate 
Commerce Commission nevertheless at no time up to the present moment has 
had before it the requirements of the carriers in the Illinois district 

Mr. Ha WES. Mr. Slater, the question which we will ultimately have to deter- 
mine is the rate-fixing power of the commissions of the States, or the rate-fixing 
power of the national commission. Now, you are an expert, a very intelligent 
one, if you will permit me to say so. I want to know how — ^the actual process 
of raising the rates by a State commission, or lowering them, if you attempted 
to do it. Did you summon before you shippers, railroad executives, and others? 
How did you determine that these railroads were entitled to any increase 
whatever? 

Mr. Slater. The application was filed by the carriers, and I am going to give 
you each step. The application was filed by the carriers for an increase In 
rates. The State commission set the case for hearing and notified all of the 
organizations, shippers* organizations, and the railroads of the State of Illinois. 
They fixed the date for the hearing and permitted these interested parties to 
come before them. In the same manner that the Interstate Commerce Commis- 
sion permits the railroads and shippers to come before It. This was an applica- 
tion for an Increase in rates In the case that I have Illustrated ; therefore the 
burden of proving the necessity or justification for the Increase that was asked 
by the carriers was upon the carriers, and they presented in evidence to the 
Illinois commission the entire record made before the Interstate Commerce 
Commission, to which the shippers replied as completely as It was possible to 
reply in a case of that kind, and you will all readily appreciate that it is im- 
l)0ssible for a shipper to knew the actual cost of operation between any points In 
the United States of any railroad In the United States. But tiie evidence was 
presented, as I stated, and the copies of the orders of the Interstate Commerce 
Commission were presented. 

We had the same Information before us that the Interstate Comnrerce Com- 
mission had before It; the districts of the United States had been divided as 
I have illustrated; it showed the value of the property in those groups; it 
showed the operating expenses and operating revenue of the carriers in those 
groups and an estimate of the Increase in operating expenses resulting fronr 
the order of the United States Railroad Labor Board, which was issued in the 
latter part of July, 1920. A copy of the order of the United States Bailroad 
Labor Board was submitted In evidence in every case In every State in the 
Union, and was submitted to the Interstate Commerce Commission, and upon 
that evidence we undertook to determine what Increase should be made in the 
rates to meet the operating requirements of the carriers. The operating rev- 
enue, expenses, or value of property were not divided as to State lines. 

Mr. Ha WES. Then your comrmission took Into consideration the cost of oper- 
ating the railroad first, and that was ascertained by the increased cost of labor 
and the increased cost of material. Is that a fair statement? 

Mr. SrjkTER. I think so; yes. 

Mr. Ha WES. Now, what Is the difference between the State method of ascer- 
talning the necessity for an Increase and the method pursued by the national 
commission to do either one of the two things? 

Mr. Slater. None whatever — should not be. 

Mr. Ha WES. The method is identical? 

Mr. Slater. It should be and is, so far as the State of Illinois is concerned. 
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Mr. Ha WES. And the State commission agreed that the railroads were en- 
titled to an increase in rates? 

Mr. SiJLTER. Yes, sir. 

Mr. Ha WES. They have all orer the United States? Or do you know? 

Mr. Slateb. All over the United States? I do not think all of them have. 

Mr. Ha WES. Do you know any particular States that refused to increase rail- 
road rates? 

Mr. Slater. I do not call to mind any at this time. Mr. Benton, do you know 
whether any have refused at all? 

Mr. Benton. I propose to make a statement on that. It will take me some 
time. 

The Chaibman. Can you answer it now, Mr. Benton? It is a simple question. 

Mr. Benton. No State has refused to entertain applications for inci'eases. 
The States of Arizona and Nevada received applications, and orders were made 
denying the applications. In those States the carriers refused to comply with 
the law requiring them to present evidence showing the propriety of the in- 
creases asked for, saying that the State had no jurisdiction to inquire into 
the reasonableness of the advances they proposed to make. There was one 
other State that refused to allow any advances ultimately. The commission of 
North Dakota in the first instance, after Ex parte 74, 1 think, without having re- 
ceived evidence, although after a formal hearing had been advertised it per- 
mitted the same advances on passenger and freight. That was enjoined by the 
supreme court of the State. They then advertised a hearing, the injunction 
having been based upon some failure to proceed according to- the law, and 
they proceeded according to the law, as they supposed, and granted the per- 
mission to make the increases again. They were enjoined the second time by 
the supreme court of the State. Then they entered upon a hearing at which 
evidence was taken, and they made a report finding after they had had their 
hearing that the rates as they were then in effect in North Dakota were sufli- 
cieut to yield 6 per cent upon the value of the railroads there, and no advance 
was made. Those are the only three States in which no advances were made, 
but there were various States in which departures were made which I would 
like to speak about, but I do not want to interrupt Mr. Slater at this time. 

Mr. Ha WES. Mr. Benton, the increase in freight and passenger rates was ap- 
proved by the Interstate Commerce Commission, and was approved in a degree 
by all State commissions except some you have designated? 

Mr. Benton. That is right. 

Mr. BfAWES, Mr. Slater, this whole question will resolve itself into a simple 
one later on, and that is whether this rate making should be done by the 
National Government or by the States. That is the whole issue, is it not? 

Mr. Slateb. Yes, sir. 

Mr. Ha WES. Will you please give us the benefit of your judgment as to why 
a State or 46 States are better able to handle this question than one body repre- 
senting all the States? I must confess my ignorance of this subject. 

Mr. SxATsat. All right, sir ; I will endeavor to do so. 

With the Interstate Commerce Commission sitting in Washington, far away 
from home, knowing nothing of the local conditions in the various communities^ 
an examiner is sent to the seat of the trouble and takes the evidence in the case. 
Now, this examiner may be a very cap€d>le man ; on the other hand, he may not 
be. He takes the evidence in the case and prepares his report to the Interstate 
CJommercG Commission. When you stop to consider the number of complaints, 
the number of cases coming before the commission, you can readily appreciate 
that they could do no more than read that number at Washington and vote 
en it in order to pass the orders In the cases that are presented throughout the 
United States J that is to say, that if they sit up there day after dav and take 
all of the complaints and petitions that are handled in 46 States of the Union, 
and they had the number in and called No. 6666 — " I move the approval ; 
seconded; carried" — ^it would require all of their time Just to listen to the 
numbers of the cases, and the examiner would be the Interstate Commerce 
CommiBsion. 

Now, divide that into 46 States and give the State commissions the <^por- 
tunlty of investigating these cases, and you will have men who owe allegiance 
to the people thaft they are representing, to the railroads as well as to the 
Mhlppers, who must of necessity carefully consider these matters, and can not 
take a report that is brought in by an examiner and say : " The number of thi3 
rase is 5651. It is approved by the commission." 
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Now, that is the real trouble, and if you propose to distribute that Into 46 
States, have an Interstate Commerce Commission sitting in each case, a division 
of it, so that that commission, or that branch of the Interstate Commerce Com- 
mission, will determine the matter, then you will remove that objection, but 
you will have the same situation with 46 States, 46 commissions, determining 
these matters. 

The Chaibman. Gentlemen, the hour of concluding this hearing has arrived. 
What is the pleasure of the committee in respect of going on now or to-morrow 
or at some later date? If there is no motion to the contrary, the hearing of 
to-day will terminate now. Is it the pleasure of the committee to sit to-morrow? 

Mr. Babkley. I move, Mr. Chairman, that the committee sit to-morrow. 

The Chaibman. Without objection, the committee will meet to-morrow morn- 
ing at 10 o'clock. 

(Whereupon, at 12 o'clock noon, the committee adjourned until 10 o'clock 
a. m., Saturday, February 25, 1922.) 



Committee on Intebstate and Fobeign Commebce, 

House of REPBESENTATm:s, 
Saturday, Fehmary 25, 1922. 

The committee met at 10 o'clock a. m., Hon. Samuel E.. WInslow (chairman) 
presiding. 

The Chaibman. Gentlemen of the committee, we will proceed with the hear- 
ing. Mr. Benton, in behalf of some of the commissioners, has asked, in order 
to help out those whose traveling arrangements have to be considered, to allow 
Mr. Slater to withhold for a little wh.le and give way to one or* two others. If 
you will nominate your speakers, Mr. Benton, it will be quite In order. 

Mr. Benton. Mr. Chairman, I would state that In order to make Mr. Slater 
comfortable in indulging us In this request, we have assured him that these 
three witnesses will take but 25 minutes, so that the first two are to have 10 
minutes apiece and are to stop at the end of 10 minutes. 

The Chaibman. You will have to bear in mind that while we want to make 
Mr. Slater and everybody else as happy as we can, any arrangement as to the 
time of witnesses is liable to be more or less disturbed by the action of the com- 
mittee In the matter of Interrogation, so that I think Mr. Slater had better be 
comfortable until such time as he finds It convenient to come on again. 

Mr. Johnson. Mr. Chairman, as I understand, there has been no time limit 
put on the examination, and if these gentlemen say something that we are in- 
terested in, I want to ask them questions. 

Mr. Benton. Of course, Mr. Chairman, I was not so presumptions as to 
expect to prevent any member of the committee from asking questions, and If 
we use up the 25 minutes with the first witness, the other two simply will not 
have an opportunity to appear before the committee. 

STATEMENT OF MB. PAUL A. WALKEB, OKLAHOMA CITY, OEXA. 

The Chaibman. I will ask you to please qualify by stating your name, etc., 
and then proceed with your statement. 

Mr. Walkeb. My name is Paul A. Walker. I am counsel for the corporation 
commission of the State of Oklahoma in railroad-rate matters. 

What I shall have to say will deal only with one question, and that is the 
amendment of the transportation act so as to make definite and certain the 
pawer and the jurisdiction of the States commissions to regulate State railroad 
rates. Now, I know that there is involved in this question, also, a very funda- 
mental principle of government, and that if this Nat: on is to continue to exist 
and the people are to continue to enjoy freedom, then this Nation must be 
as it is created by the Constitution, a nation of States ; but important as this 
question is, I shall not discuss it in my remarks, neither shall I attempt to say 
to this committee how this transportation act shall be amended so as to give 
to the States their power as defined In the^ Constitution. That I shall leave to 
the honorable gentlemen of this committee and to the advice of our general 
solicitor, Mr. Benton. 

Tersely stated, my proposition Is that long-range government or the Inter- 
ference in State affairs by the Government at Washington Is a failure. 

Oklahoma Is one of the youngest of the sisterhood of States, being admitted 
Into the Union In 1907, and we had a lot of experience down there with gov- 
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•ernment from Washington, and I am not discussing or criticizing the people 
ivho administered that government. I am criticizing only the principle of 
^oyernment which attempts to do In the States what the Constitution leaves to 
the States to do for themselves. In the Territories of Indian Territory and 
Oklahoma we had this long-range government, and the political complexion 
of the State of Oklahoma for a number of years and, in a number of elections 
yvtL9 largely determined because of the resentment to the long-range govern- 
ment; but I am not discussing Territorial history. I want to tell you only 
about the experience of the State of Oklahoma with interference in its affairs 
from Washington. 

During the war, of course, we conceded that the Government had a right to 
regulate railroads, and more or less cheerfully we consented also to the taking' 
over of the telephone and the telegraph, but during that time we did not get 
satisfaction. Along about March 25, 1918, the Federal Court of the Western 
I>lstrlct of Oklahoma enjoined the corporation commission of Oklahoma from 
interfering with railroad rates which It found to be too low. 

Mr. Sai<7D£BS. When was that? 

Mr. Walker. March 25, 1918. In June of that same year, after the carriers 
had put In such rates as they thought ought to be put in, making due allow- 
ance for war conditions and increasing prices, rates which were from 25 to 40 
per cent higher than the rates in surrounding territory, or an average of 
I>erhap8 28 per cent higher than other rates in other and surrounding States; 
I say, after the carriers had done this, the director general in June of this 
same year, issued his order Increasing rates 25 per cent. 

On top of our 128 per cent was put the 25 per cent, giving us rates of 160 
per cent of what they were, or 35 per cent higher than rates In surrounding 
territory. 

Now, it would seem that with a supreme power In control of railroad rates, 
a situation like this could be speedily and simply ironed out, but such was not 
the case. It took weeks to get a hearing, and it took months to get relief ; and 
I am not criticizing, as I say, the director general, and I am not criticizing 
the Government ; I am criticizing this principle of government. 

In July, 1920, the Interstate Commerce Commission held a hearing 

Mr. Johnson (interposing). Let me ask you this question, so we will keep 
the record straight: What became of that Oklahoma suit? 

Mr. Walker. When the director general took over the direction of the rail- 
roads and put up the rates the suit was forgotten. 

In July, 1920, the Interstate Commerce Commission held Its so-called Ex 
parte 74 Investigation. It Increased rates throughout the United States and 
for the western district, in which Oklahoma and Texas and the other South- 
western States are located, It Increased railroad freight rates 35 per cent, 
passenger rates 20 per cent, and made certain other advances. Now, a copy of 
the transcript In that proceeding was filed with the State commissions. It was 
filed with the Oklahoma commission. The carriers filed an application for a 
like increase in rates in Oklahoma, and the Corporation Commission of Okla- 
homa, against the protest of many of Its people, increased the State rates of 
Oklahoma just as they had been increased for interstate business. But that 
report of the Interstate Commerce Commission In Ex parte 74 provided that the 
carriers should iron out inconsistencies, unjust rate situations, etc., and the 
carriers themselves, by their counsel, in this proceeding before the corporation 
commission said, " If you will just let us put in these adVances w6 will 
straighten out these things. We realize this commission itself has the power 
to do this.'' Well, the Oklahoma commission accepted In good faith this report 
of the Interstate Commerce Commission. It accepted In good faith the promise 
of the carriers, and It knew that with Increasing rates Interstate, possibly some 
advances ought to be made in Oklahoma; and, as I say, it gave the carriers 
the benefit of that situation and gave them the increased rates. Months passed 
and the carriers did nothing. Finally complaints began to come in. People 
said, *' You promised If you did this thing you were going to give us relief." 

Some folto over In Tulsa County, Okla., filed a complaint In which they al- 
leged they had certain road-buUding contracts which would have been completeil 
if the carriers had furnished the cars when they ought to have furnished them, 
80 they could have gotten the stuff shipped. The Oklahoma commission made 
an order reducing rates up there to take care of the situation, and the counsel 
for the St. Louls-San Francisco Rallwaj' Co. in that proceeding contended that 
the Corporation Commission of Oklahoiai did not have any jurisdiction to do 
anything of this kind, and contended It did not have any jurisdiction to do 
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anything. They said the Interstate Commerce Commission under this trans- 
portation act of 1920 had taken over the railroad situation, and " you people 
are without authority to act." 

Well, some time after that some folks down at Ada, in Pontotoc County, 
wanted some relief. They wanted to ship some raw material up to their 
cement plant, and the corpooratlon commission, after hearing and investiga- 
tion, found that that was a switching service and prescribed the rate. Then 
some folljs over at Dewey, in the northeastern part of the State, who had a 
cement plant, wanted to buy sonje Oklahoma coal. They said, " We will be 
glad to get Oklahoma coal ; the fact of the matter is we need It now, because 
the Kansas mines are tied up with the strike; but we would like to have the 
same rate for similar shipments and similar distances that we can get from 
the Kansas mines," and after hearing and Investigtlon the Corporation Com- 
mission of Oklahoma decided to remove the discrimination and ^ve these peo- 
ple at Dewey the benefit of the same rates that they got in interstate com- 
merce. 

All of these orders I have just talked about of the corporation commission 
went to the Supreme Court of Oklahoma, and the supreme court of the State 
affirmed them. The Supreme Court of Oklahoma said that the Corporation Com- 
mission of Oklahoma had a right to remove discrimination by putting the State 
rates on the basis of interstate rates. Inasmuch as they did not havQ any control 
over the interstate rates. By and by the carriers filed a complaint with the Inter- 
state Commerce Commission. Remember that all the while they had been insist- 
ing that the corporation commission did not have any jurisdiction, and by and by 
the corporation commission began to wonder — I was not with tlie commission 
at the time and was not advising them — but they began to wonder whether per- 
haps the carriers might be right. So when this complaint was filed up here at- 
tacking these specific orders before the Interstate Commerce Commission, the 
State commission got to thinking about it, and the fact of the matter is it waked 
up and said : " Now, if we have not any jurisdiction and if our jurisdiction in its 
entirety is to be tried out before the Interstate Commerce Commission, and you 
gentlemen will not play square with us, and you will not cooperate like you said 
you would, then just take the whole thing up there," and the- corporation commis- 
sion made an order which wiped out that 35 per cent advance and wiped out the 
passenger advance. Well, Mr. Commissioner Lewis, a very fine gentleman and 
an able commissioner, came down to Oklahoma and held a hearing, and the 
whole situation was put before him. This hearing was in August of 1921. Mean- 
while the Kansas case was decided, and that will be explained to you gentlemen 
later. 

Now, In Kansas some of the same Issues were Involved and practically the 
same situation ; In fact, the Interstate Commerce Commission made an order in 
which Mr. Commissioner Lewis, Mr. Commissioner Campbell, and Mr. Commis- 
sioner Eastman — I am not sure whether there were any others or not — dissented, 
HUd some of the grounds of Mr. Commissioner Lewis's dissent were that there 
were rates In Kansas which were higher than Interstate rates, but the Interstate 
Commerce Commission was making an order boosting up all rates In Kansas to 
the percentage level of Interstate rates, regardless of whether some of the rate» 
were fixed higher than Interstate rates or not. 

Mr. Benton. You mean the same percentage? 

Mr. Walker* The same percentage ; yes. We had the situation before us that 
you have heard about In Illinois, and we had the Indiana and the Nebraska 
situation before us, and In every one of the cases that had been decided by the 
Interstate Commerce Commission the carriers had gone Into the Federal courts 
and had gotten an injunction against the State commission from acting. 

There are certain emergencies that arise. There are certain times when it is 
necessary to get prompt action, and the Corporation Commission of Oklahoma 
finally said, " We will get out of this dilemma if possible," and it made another 
order and put the 35 per cent back on. It told the carriers what it was trying 
to do and It told the Interstate Commerce Commission what It was trying 
to do. Since that time there have been hearings held on special commodities, 
such as hay and grain and road-building materials, and the Oklahoma commis- 
sion has made orders decreasing these 35 per cent rates and putting In rates 
which win let the stuff move and will let business go on in Oklahoma. Now, T 
do not know how long that situation Is to continue. I do not know how long the 
Oklahoma commission Is going to have the right to function. I do know 
that if you gentlemen so amend this transportation act as to say that a State- 
has the right to function In State affairs, then the Oklahoma eonniiission can* 
'continue to function. 
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Mr. Johnson. What effect has these rates you are speaking about had on 
the economic condition of Oklahoma? 

Mr. Walker, I will say that when the director general's high rates were in 
efitectt a lot of our industries were closing down because they said they could 
not compete with outside industries, and I will say that these 35 per cent 
rates put into effect, and some of them are in effect now, are injurious to the 
people of Oklahoma. A lot of our oil refineries had to close down, and they 
defeated the road bonds in Pontotoc County because they said that they would 
not pay these high rates. They also could not ship stuff into Oklahoma City, 
sand and gravel, because they said they could not pay the rates and they 
canceled theif orders. I will state what the commission has done. The 
Oklahoma commission is simply trying to relieve economic handicaps and let 
the business operate there. 

Mr. Denison. After the Oklahoma commission has taken this action in 
these specific cases and reduced these rates, has there been any objection 
raised to that on the part of the railroads or the Interstate Commerce 
Commission? * 

Mr. Walker. Yes. They have a case before the Interstate Commerce Com- 
mission and they say we do not have any jurisdiction to do this. They object 
every time and they say we have a case now before the Interstate Commerce 
Commission and the Oklahoma commission has no authority to take any steps. 
Mr. Denison. Has the commission passed on that? 
Mr. Walker. The Interstate Commerce Commission? 
Mr. Denison. Yes. 

Mr. Walker. Not yet, and we hope they will not. 
Mr. Denison. What do you mean by " you hope they will not? " 
Mr. Walker. We hope they will not say that the corporation commission 
of Oklahoma does not have any authority to function. 

Mr. Denison. I know you may hope that, but I am talking about the course 
of the proceeding. What is the status of the proceeding without regard to your 
hope? 

Mr. Walker. The case is still pending before the Interstate Commerce Com- 
mission. 

Mr. Denison. Is it within the probabilities that it will be passed on soon? 
Mr. Walker. I say, we hope not. I do not know. We filed a motion to dis- 
miss that case. The carriers have filed some pleadings in opposition to the 
dismissal of the case. They ask that it be decided. 
Mr. Denison. And that is pending? 

Mr. Walker. What the situation will be if it is decided, I do not know. 
Mr. Jones. Is the position of the Interstate Commerce Commission based 
upon the transportation act or upon the Supreme Court decision in the Shreve- 
port case? 

Mr. Walker. No, sir; we are not objecting to the Shreveport situation in 
Oklahoma. The fact of the matter is we would like to have a reasonable 
system of rates all through the West and Southwest and we are not objecting 
to the Shreveport decision. It is simply the interfering with all rates in our 
State, so that the State commission can not function at all, and under this 
transportation act as it is sometimes construed I do not know whether the 
State has any jurisdiction or not. 
Mr. Jones. Will the repealing of section 15A remedy the condition? 
Mr. Walker. I think so. 
Mr. Jones. In what way? 

Mr. Walker. I think it would help. You ask in what way? I did not intend 
to discuss this section 15A. 
Mr. Jones. I will not ask you to do so If yon do not so desire. 
Mr. Walker. It is simply a matter of time. 
Mr. Jones. The repeal of section 15A is advocated here.* 
Mr. Walker. And we ask for it in Oklahoma. 

Mr. Jones. I am in sympathy with the general purposes that there is prob- 
ably a line of demarcation that ought to be drawn between the State functions 
and the Federal functions, and I want to find out how the repeal of section 15A 
is fsoing to remedy that condition. 

Mr. Walker. Mr. Chairman, I do not think the repeal of 15A will do it. I 
think it will h^p somewhat ; and if you will make your act more specific, so 
as to say that the State has jurisdiction, and say what that Jurisdiction is, it 
wlU h^p. 
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Mr. Graham. Do you think the provisions of the amended section 17 as it is- 
set out in this bill will do the business? 

Mr. Walker. Mr. Congressman, I do not know about the bill. 

Mr. Graham. You are not familiar with the bill? 

Mr. Walker. I am not familiar with it; no. I have not read it, as a matter 
of fact. 

Mr. Graham. That section simply seeks to reserve to the States certain regu- 
latory powers as to intrastate commerce. 

Mr. Walker. Yes, sir; and if Mr. Benton says it does do that, I take his 
word for it. We leave that to him. If you gentlemen say it does that, we will 
take your word for it, of course. 

Mr. Merritt. With reference to the question of business being depressed in 
Oklahoma, which you attributed to a certain extent at least to these rates, of 
course you appreciate there is a general depression of business everywhere in 
the country now? 

Mr. Waw^er. I realize that, and I appreciate that high freight .rates have 
had something to do with bringing that about. 

Mr. Merritt. You recognize also that it is desirable not only for the railroads 
but for the entire business of the United States that the railroads should be 
self-sustaining? 

Mr. Walker. Yes, sir ; and that is one thing we are trying to do. We think 
that if we lower rates the railroads will have more business and will prosper. 

Mr. Merritt. You think you can run the railroads better than their directors 
can? 

Mr. Walker. Not at all, Mr, Congressman. 

Mr. Johnson. In answer to that, is it not a fact that the railroads are the 
only ones that have not suffered from the general depression? The prices of 
everything else have gone down, but the rates of the railroads have gone up. 

Mr. Walker. I know, Mr. Congressman, that the investigation in our State 
shows that for Oklahoma business the carriers are making over 6 per cent, 
while our agricultural or farming industries at the same time are going broke. 

The Chairman. What do you mean by 6 per cent? 

Mr. Walker. To be exact, about 6i per cent. 

The Chairman. What do you mean by the railroads making more than 6 
per cent? 

Mr. Walker. I mean on the tentative valuation of the railroads as sug- 
gested by the Interstate Commerce Commission, that the carriers in Oklahoma 
on the revenues they have got for the last five or six months or more have been 
making 6^ per cent. 

The Chairman. Where have you a report to show that as affecting the State 
of Oklahoma alone? 

Mr. Walker. I can furnish this committee with orders of the Oklahoma com- 
mission wherein in making their findings they found that. 

The Chairman. I am looking for the sworn reports of the railroads wherein 
it is shown that the railroads within the State of Oklahoma, as you have put 
it, have been making over 6 per cent. 

Mr. Walker. I will be glad to furnish the committee, Mr. Chairman, with 
our findings based on the reports made by the carriers to the Oklahoma Cor- 
poration Commission. 

The Chairman. And they show that the railroads within the State of 
Oklahoma 

Mr. Walker (interposing). We find from the reports they have filed with 
us that they have made this return. 

The Chairman. Do you have reports out there which show the actual earn- 
ings within the State? 

Mr. Walker. Yes, sir. 

The Chairman. Of all the railroads that operate in Oklahoma? 

Mr, Walker. Yes, sir; they are compelled under our law to file reports 
with the corporation commission showing that. 

The Chairman. And they show they have made over 6 per cent? 

Mr. Walker. I say that the finding of the corporaton commission based on 
their reports is to that effect. 

The Chairman. On all the railroads in Oklahoma or is that the average? 

Mr. Moore. On the class 1 railroads. 

The Chairman. You did not say anything about class 1 roads. You said 
" all the roads of Oklahoma." 
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'Mt. Wauceb. Will yoii allow Mr. Moore, who is the accountant and rate- 
clerk for the Corporation Commission of Oklahma, to answer that question? 

Mr. MooBE. For the first 10 months of 1921 the class 1 roads in Oklahoma., 
which operate a total mileage of 5,625 miles of the 6,500 miles of railroad in 
Oklahoma, earned a railway operating income of $3,628 per mile of road, con- 
trasted with $2,001 per mile of road for class 1 roads for the remainder of the 
western district in which Oklahoma is grouped for rate-making purposes, an<I 
to which the 35 per cent increase was applied, and 82.45 per cent greater per 
mile of road in Oklahoma than for the I'emalnder of the western district. 
During that same period the rate of return for the remainder of the western 
district was 3.7. The 3.7 per cent increased 82 per cent is equivalent to 6.48* 
per cent as a rate of return to the carriers in Oklahoma, assunring, of course,. 
that the values of the roads in Oklahoma are similar to that for the western- 
district, which is an unfair assumption, because we know that is not true as 
has been revealed by reports of the Interstate Commerce Commission dealing- 
with the tentative physical value of the roads in Oklahoma. 

The Chairman. Backing up the statement of the witness, what have you to* 
to say about the earnings of all the roads that operate within the State of 
Oklahoma, as rept-esented by 6 per cent or a greater amount per year or for 
the 10 months? 

Mr. MooBE. Yes. 

The Chaibman. Do you mean to say that all the roads of Oklahoma 

Mr. MooBE (interposing). No; I say the class 1 roads. 
' The Chaibman. I am asking you now another question. 

Mr. Walkeb. Mr. Chairman, I think I will admit that. I want my statement 
to be entirely fair. 

The Chairman. We all do, and we want to clarify it. 

Mr. Walkeb. Certainly ; there are sniall railroads in Oklahoma, just as there 
are everywhere, which never under any circumstances can make money, and' 

we all realize that. 

The Chaibman. Do you think it is quite clear, as a matter of record testi- 
mony, to refer to making over 6 per cent by the railroads of Oklahoma, when 
you leave out a portion of them and when we hiust consider under the law that 
all railroads have to be regarded when you begin to work on a 6 per cent average? 

Mr. Walkeb. Mr. Chairman. I would not want to make any statement that 
was not absolutely fair to tlie railroads. 

The Chairman. Certainly you do not. 

Mr. Walker. But when I say that Oklahoma is giving a return to the class 1 
railroads — if vou want to qualify it in that way, and I will qualify it !n that 
^vay— which comprise more than 80 per cent of the mileage, do they not? 

Mr. MooBB. Yes, sir. Right at that point, the Interstate Commerce Commis- 
sion in the present investigation 

Mr. Benton. Mr. Chairman 



The Chairman. There are too many talking at one time now. 

Mr Benton. I merely wanted to ask if we could have the opportunity, as 
Mr. Moore will be here some days after Mr. Slater has finished, of putting him 
before vou to answer any questions you may desire to ask? 

The Chairman. Yes; but I want to ask Mr. Walker some questions, because- 
he is the man who made the statement, and I want to know what his idea s 
to back UD his own statement. . , ,, ^ , ^ 

Mr Walker. I think my statement Is backed up. with all due deference. 
T think when we are making on the railroads of Oklahoma, qualilled as the 
statement has been qualified here, ei per cent when the rest of the railroads m 
X ™ern district are only making Sh per cent, there is somethmg wrong 

•'"^VcHliB'i^^^^^^ get'TtreTue^^^^^^^ as quickly as we can, and 1 am 

nort?yfng tTconi^^^^^^ but want t2 clarify the matter Is it f airj.r us to 
S^u™hat yoti mean to say that all the railroads operating in Oklahoma have 
ahnwn an eamlnK averaging over 6 per cent. _ ,. j 

T^WauS Six and a half per cent with the qualifications made. 

^; PkSan Yes Now, 18 It a fact that all the roads earn 6 per cent? 

^*wl^ ItrW to aTs'wer that, and I said no; not In Oklahoma or any 



■TrT'c^!^ I^'rumtle to"LnuBt"oTa«estlon. Ton say, the class 1 road. 



earn this 6 per cent? 

Mr. Walkeb. Six and one-half per cent ; yes. 
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Mr. CooPEB. What part of the total mileage of the railroads of the State do 
the class 1 roads represent? 

Mr. MooEE. Five thousand six hundred and twenty-flve miles out of a total of 
6,500 miles. 

Mr. OooPEB. That is, over 80 per cent? 

Mr. MooBE. Yes. 

Mr. Jones. Mr. Walker, you recognize the right of the Federal commission 
to fix interstate rates? 

Mr. Walkeb. Absolutely ; but I do not recognize their authority to take over 
the State's functions. 

Mr. Jones. What per cent of the total tonnage of your State is interstate 
shipments? 

Mr. Walkeb. To be very conservative and to not take any advantage for the 
State of Oklahoma, I would say possibly 85 per cent. 

Mr. Jones. That is about the percentage that prevails all over the United 
States, and about 85 per cent of all the shipments are interstate, are they not? 

Mr. Wauceb. I am not a rate man and I do not know. 

Mr. Jones. Anyhow, 85 per cent of* your total shipments are interstate? 

Mr. Walkeb. I think so. 

Mr. Jones. And you recognize the power of the Federal commission to regu- 
late interstate rates? 

Mr. Walkeb. Yes, sir. 

Mr. Mapes. In fixing a rate for intrastate business, do you take into consid- 
eration the elements which the Interstate Commerce Commission is authorized 
to take into consideration under section 15a? 

Mr. Walkeb. I can not answer that question yes or no. I will say that In 
fixing rates the Corporation Commission of Oklahoma always tries to take into 
consideration every element which could be urged Jn determining rates. 

Mr. Mapes. What return on the investment does your commission consider 
the roads are entitled to within the State? 

Mr. Walkeb. That is a point that we do not agree with this transportation 
act on. We do not think that under every condition that a railroad or any- 
body else can be guaranteed any particular return. I think that in utility 
^matters, possibly, say a 7 per cent return with the proper return for depre- 
ciation and things of that sort is generally considered by the commission. I do 
not think that anybody can fix a definite return and say that anybody Is 
going to make that, because there are certain times when if you tried to make 
that and insisted on making rates high enough to make it, you are going to 
drive the business off the railroads and defeat the very end you are trying to 
attain, and that is just what happened in this situation. 

Mr. Mapes. After the 1st of March this provision will require, or instruct, 
or authorize, whichever way you care to put it, the Interstate Commerce 
Commission to make a rate which will provide a fair return upon the property- 
used. 

Mr. Walkeb. Which will attempt to, as I understand it. 

Mr. Mapes. Would you object to that provision in the State of Oklahoma? 

Mr. Walkeb. I do not object to anybody saying that 6, 7, or 8 per cent, or 
whatever it is, is a fair rate of return if it can be earned under economic con- 
ditions which will allow business to operate, but whenever you say that the 
carriers have got to earn 6 per cent and make rates high enough to get 6 per 
cent in times like these, you drive the business off the railroads ; the products 
will not move and you defeat the ends and purpose we want to accomplish. 

Mr. Mapes. Without arguing the question as to whether the law guarantees 
a 5^ or 6 per cent return or not, here is what I am trying to get at: You 
started your statement with the proposition that you were more interested 
in having the law define the power and authority of the State commission than 
any other feature of it. 

Mr. Walkeb. That was the only question I tried to discuss or the only one 
I meant to discuss. 

Mr. Mapes. And I am trying to ask you whether you would object to the 
rule of rate making that is provided in the bill if the law defined the rights 
of the State commission more definitely? 

Mr. Walkeb. Personally, and speaking for myself alone, I do not object to 
saying that anybody ought to be able to earn so much ; but I do object to a law 
saying that there is any guarantee or any attempt to guarantee to earn that 
return, because econom^'c conditions will not follow the law. If you will 
pardon me, what I tried to talk to this committee about was simply that State 
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^£^rs can not be regulated from Washington, and I did not say this, but thiB 
fact is that the Interstate Commerce Commission is already overburdened and 
can not get through with the business it has, let alone attempting to take over 
^t all the business, of the States. 

Mr. Mapes. That is more your objection than any objection to the rule of 
rate making provided for in this bill? 

Mr. Walkeb. I did not mean to discuss that. 

Mr. Raybubn. As I understand it, you did not come here qualified to speak 
on section 15a? 

Mr. Walkee. No. 

Mr. Raybubn. But you cume here on the proposition that you submitted in 
the be^nning of your statement about the Interstate Commerce Commission 
taking over all the powers of the States. 

Mr. Walksb. That was all. 

Mr. Raybubn . And you know that if section 15a remains in the law as it is 
Jiow the Interstate Commerce Commission, having the power to fix the rates, 
will say that the Congress of the United States has said that a certain amount 
is a fair return and therefore they will say that that is a fair return? 

Mr. Walkeb. Yes, sir, Mr. Ray bum ; that is my opinion. 

Mr. Mapis. I just Want to say, in view of the statement of Mr. Raybum, 
that I listened with pleasure to the arguments before the Supreme Court ef 
some of the lawyers who appeared there in behalf of the State commission, 
and if I understood the specif counsel for the Wisconsin commission correctly, 
his position was that the courts of equity might allow the railroads a better 
return than that provided for under the rule of rate making in the transporta- 
tion act, and he said he thought the courts had quite generally found they wefe 
entitled to a return of about 7 per cent, and the reason for my question was to 
find out what your attitude is in regard to that particular feature. 

Mr. Walkeb. I am afraid it would require argument and explanation to go 
into that, and that is the reason I did not try to say anything about it and 
trle^ to keep away from it. Mr. Benton is prepared to- discuss that for us, 
and I could not give you an intelligent answer, yes or no, on that question, 
Mr. Congressman. 

Mr. Mapes. I am interested to know what the attitude of the different State 
commissions is in regard to that. 

Mr. Walkeb. The attitude of our commission has always been to try to allow 
under normal conditions a reasonable return ; yes. 

Mr. Mapes. And if I understand your position, it is not that the roads in the 
State of Oklahoma are earning too much when they earn 6 per cent on the 
class 1 roads, but you object to the State of Oklahoma paying a rate which will 
allow the roads to make up in your State a deficit which the rates cause in 
some other State? 

Mr. Walkeb. Yes. If I had known that was going to lead to this confusion, 
I would not have mentioned that fact. I merely mentioned that to show the 
various difficulties that the States sometimes get into with long-range govern- 
ment, with a commission that does not have the time and the force, and so on, 
to take care of a situation promptly ; that was all. 

The Chaibman. Mr. Graham. 

Mr. Gbaham. The question I had in mind to ask is general, and in view of the 
statement of the witness I will not ask it now. 

Mr. Sandebb. I want to get clearly in my mind just how you view this ques- 
tion of regulating commerce. You think the Interstate Commerce Commission 
should have power over interstate rates? 

Mr. Walkeb. Certainly ; we do not dispute that. 

Mr. Sandebs. What additiqnal power do you think they ought to have? 

Mr. Walkeb. I do not understand your question. 

Mr. Sandebs. What additional power do you think they ought to have over 
rates? 

Mr. Walkeb. If they have power to regulate interstate rates, that is certainly 
•enough. That is more than any body of 9 men or 11 men can do — ^to regulate 
the interstate rates of the United States. 

Mr. Sandebs. Is it your view that, in regulating interstate rates, they ought 
to be given no power over intrastate rates? 

Mr. Walkeb. I stated a while ago, Mr. Congressman, that we did not dispute 
tbe Shreveport doctrine. The doctrine of the Shreveport case, as I understand 
it* is that wherever a State makes a rate Which is discriminatory against inter- 

97006— 22— PT 1 i 
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Btate rates and it is shown to be discriminatory and injurious, the Interstate 
Commerce Commission has the right to exercise its jurisdiction* and we in 
Oklahoma are not disputing that principle. 

Mr. Sanders. Do you think that the Interstate Commerce. Commission, when 
such a situation as that exists, ought to fix the rates, or do you think it ought 
to be returned to the State commission to fix the rates? 

Mr. Walkeb. Of course, Mr. Congressman, the State commission could not fix 
interstate rates. I think the State commission ought to be allowed, in its dis- 
cretion, to remove the discrimination within the State. 

Mr. Sanders. That is what I am talking about. 

Mr. Walker. Yes; I do. * 

Mr. Sanders. Assume that the State rate is a discrimination in view of in- 
terstate rates and the commission finds that, do you think the commission 
should remove the discrimination or do you think the matter should be left 
to the State commission? 

Mr. Walker. I do not thibk that is material to. the part of the case I have 
been discussing, but if you ask my personal opinion, I think the Interstate 
Commerce Commission ought to give to the State commission a reasonable 
opportunity to help iron out this difference, and I think, Mr. Congressman, 
no matter what is done, that sooner or later, if this business ot regulating rates 
is carried on, somebody has got to get the help of the Interstate Commerce 
Commission. 

Mr. Sanders. You know that in drafting legislation we can not talk about 
reasonable opportunity. We have got to have a definite standard, and I 
want your view as to whether the State should remove that discrimination or 
whether the Federal commission should remove it. 

Mr. Walker. I have tried to answer that question,' but I would rather leave 
that question to Mr. Benton, who is our general solicitor and will discuss 
that matter with you. 

Mr. Sanders. You have no views you want to express on that question? 

Mr. Walker. I thought I did express my views that the State commission 
ought to be given a reasonable opportunity to iron out this difficulty. 

Mr. Sanders. That does not mean anything. 

Mr. Walker. Well, Mr. Congressman 

Mr. Sanders (interposing). I do not mean that In an offensive way, but 
from a legislative standpoint, to give a State a reasonable opportunity, does not 
mean anything. 

Mr. Walker. Will you ask that question of Mr. Benton when he gets on the 
stand, because, as I said in the beginning, I did not want or propose to show 
you gentlemen the way to do this thing? I am merely asking that it be done. 

Mr. Sanders. It is a mighty easy task to pass on to us. 

Mr. Walker. I think Mr. Benton will answer that question when he gets on 
the stand. 

Mr. Sanders. Of course, in order to show us that legislation is needed, you 
have got to show that a situation exists which needs a remedy and that legis- 
lation can be drafted to remedy the situation. Of course, this committee does 
not need information to know that a great deal of trouble has been occasioned 
both by General Order 28, which was a raise of rates throughout the country 
under the Railroad Administration, and by Ex parte 74, which was an increase 
in rates by the Interstate Commerce Commission. Any great increase in rates 
throughout the country will result in manifest troubles and in a multitude of in- 
equitable rates and other things like that ; but the question the committee has 
to pass on is whether, notwithstanding all those difficulties, if a different situa- 
tion existed we would be in a better shape. Now, you understand that in regu- 
lating interstate commerce and in drafting legislation to regulate interstate 
commerce, one thing we must do is to provide rates that will give a reasonable 
return to the carriers. 

Mr. Walker. Yes, Mr. Congressman ; and I do not want to try to answer that 
question as to the method, but if you will merely start out with the principle 
that the State has a right to regulate purely intrastate rates, then I am willing 
to leave all the rest of it to you to fix it as you like. 

Mr. Benton. If you will pardon me, I know that I can answer 

Mr. Sanders. I would like the witness to answer. 

Mr. Raybubn. Mr. Chairman, as I understand it, this witness has not tried 
to qualify as an expert on this matter or on the question of rates or anything 
else except to come here and make a general statement, and he has shown one 
thing at least, and that is the feeling of the people of his State with reference 



PBOPOSBD AMENDMENT TO TRANSPORTATION ACT, 1920. 47 

to the way this law is heing applied. He has not tried to qualify as an expert 
on rates or anything of that sort. 

Mr. Walker. I wish I could answer your question, but I have not studied that 
phase of it at all. 

Mr. Sanders. I am asking the witness a specific thing about which he has 
testified, and if I am asking an improper question I will be glad to have the 
chairman so indicate. 

The Chairman. The Chair is of the opinion that there has been enough inti- 
mated by insinuation or otherwise to warrant a discussion of any phase of this 
legislation which would seem to be running in the mind of the witness as 
affecting the jurisdiction of the State commission, and I think Mr. Sanders' 
question is within his rights. 

Mr. Ratburn. I did not say he was not within his rights, and I did not mean 
to say anything like that; but I just said that this man did not try to qualify 
as an expert on any of these propositions, but came here to make a general 
statement. 

Mr. Sanders. I have heard the witness's testimony, and I think I know the 
scope of his testimony, and^ I think my question is proper, and I certainly in- 
tended to treat the witness with all deference. 

Mr. Walker. And you certainly have. 

Mr. Sanders. He has discussed a most interesting and important question 
and one in which we all believe, and that Is with our dual form of government 
the General Government should stay within its power and the State govern- 
ment should stay within its power. 

Mr. Walker. Certainly. 

Mr. Sanders. And what I am trying now to bring out Is that the witness 
does not int^id to give us to understand that the Federal Government in regu- 
lating interstate commerce does not necessarily have to in a manner Interfere 
with State regulation. 

Mr. Walker, Of course, we admit that under the Shreveport cases there 
must be some Interferences and we are not arguing that point or asking for re- 
lief on that point 

Mr. Webster. Mr. Walker, I think I find myself in thorough accord with 
your view that the dual form of government provided In the Federal Consti- 
tution Is a wise form of government, but we must not overlook the fact that 
some questions were regarded by the makers of that great instrument as being 
of such a character as to come exclusively within the jurisdiction of the Federal 
Government. Among these is the power to regulate interstate commerce. You 
have told us that you are not quarreling with the doctrine announced In the 
Shreveport case. Will you tell us what fault you find with the transportation 
act, outside of the rule in the Shreveport case? What do you want done with 
the transportation act? 

Mr. Walker. If I can make myself clear and can add anything to what I 
have said, I will be very glad to try to answer the question. I think I Illustrated 
the condition by reciting the fact in Oklahoma and the showing In the Kansas 
case, where rates In Kansas were already, some of them, higher than the Inter- 
state rates, but nevertheless the Interstate Commerce Commission In consider- 
ing the situation In Kansas put a 35 per cent Increase on Kansas, notwithstand- 
ing that by that 35 per cent increase there were State rates in Kansas made 
higher than corresponding interstate rates. 

Mr. Webster. Now, Mr. Walker, is your criticism of that a criticism of the 
statute? 

Mr. Walker. Yes, sir. 

Mr. Webster. Or a criticism of the administration of It? 

Mr. Walker. It Is a criticism of the statute as construed, absolutely, and 
If the statute permits It, as it does permit, then I do not care what the words 
are in it. it is the result, and that Is what we are complaining about. 

Mr. Webster. Now, what feature of the transportation act of 1920, In de- 
fining the power of the Interstate Commerce Commission with respect to intra- 
state rates, are you finding fault with? You have told us now that you sub- 
scribe to the doctrine of the Shrevei)ort case. What part of the act are you 
criticizing? 

Mr. Walker. As I said in the beginning, I am not trying to discuss methods 
as to how to remedy it. 

Mr. Webster. No ; I am not talking about suggesting a remedy. I am asking 
you to locate the disease. What do you find fault with? What Is the trouble 
with the statute? 
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Mr. Walkeb. The whole fault Is that the Interstate Commerce Commission 
takes over State rates and the State commsislons are wiped out ; that is it. 

Mr. Graham. Mr. Walker, is it the transportation act that you find fault 
with, or the interpretation of it by the Interstate Commerce Commission? 

Mr. Walker. I think, with all due deference, Mr. Graham, that so far as 
results are concerned, that amounts to practically an academic question. If 
the act is so construed as to wipe out State commissions, then it ought to be 
so amended as to make clear that it does not mean that. 

Mr. Graham. After the passage of the transp6rtation act, haye you observed 
any change in the rulings of the Interstate Commerce Commission as regards 
what you consider to be intrastate traffic? 

Mr. Walker. Absolutely ; in Illinois, in Indiana, in Nebraska, and in Kansas 
and in a lot of other States they have absolutely taken over the State juris- 
diction. 

Mr. Graham. Based largely, as you view it, I suppose, on their interpretation 
of the transportation act? 

Mr. Walker. Based solely on it. 

Mr. Graham. Let me ask you this question : What you are seeking, is it not, 
is a plain expression in the law? 

Mr. Walker. Absolutely. 

Mr. Graham. So that so far as the regulation of intrastate traffic is con- 
cerned, you want that power preserved to the States? 

Mr. Walker. Absolutely; and that is the only question. 

Mr. Graham. So that the Interstate Commerce Commission will understand 
what the law means? 

Mr. Walker. Yes, sir ; and that is the only question I tried to discuss. 

Mr. Jones. In what respect has the transportation act extended the power of 
the Interstate Commerce Commission over intrastate rates, other than was given 
them under the decision of the Supreme Court before the transportation act 
was passed? 

Mr. Walker. Mr. Chairman, in the Shreveport case the Interstate Commerce 
Commission said that the rates from Shreveport to Texas points had to be 
on the same level as rates between certain points in Texas. Now, under this 
transportation act the Interstate Commerce Commission makes a finding and 
says that the whole rate strucfture of your State must be increased the per- 
centage we have increased all this territory, and it does not matter whether 
those rates before they increased them were higher or not, they are just 
boosted up. 

Mr. Jones. I understand that blanket increase so far as the transportation 
act is concerned, but does not the Shreveport case determine as a principle of 
law that the Interstate Commerce Cohimission in the regulation of interstate 
rates has the right to regulate intrastae rates? 

Mr. Walker. No ; certainly not. It only says 

Mr, Jones. So far as it affects discrimination betw<^n interstate rates? 

Mr. Walker. It says it can remove discrimination 

Mr. Jones. And to that extent it has the right to regulate intrastate rates? 

Mr. Walker. The Interstate Commerce Commission has he right to remove 
discrimination. 

Mr. Jones. And to that extent can regulate Intrastate rates? 

Mr. Walker. Yes, sir ; if you want to state it in that way. 

Mr. Jones. Now, going back to Mr. Sanders's proposition, understand I am 
in sympathy with the general principle if it can be accomplished by legislation. 

Mr. Walker. Certainly. 

Mr. Jones. Because I recognize the fact that the State commissions have a 
better knowledge of the topography of the territory through which the railroads 
go, the cost of operating, and of the grades and curvature and things of that 
kind than the Interstate Commerce Commission, through its inspectors, can 
possibly have, and therefore possibly their judgment would be more reasonable 
and more sound, but what I am trying to find out is where we can draw the 
line in the light of the necessity for the Interstate Commerce Commission to 
regulate interstate commerce and, to avoid discrimination, to regulate intrastate 
commerce. 

Mr. Walker. I have purposely left that to Mr. Benton, who will point out In 
detail how we would like to have this act amended. 

Mr. Jones. If a specific amendment can be made that wlU draw that line «> 
therik will be no distinction between them or so there will be no difficulty In 
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interpreting the line of demarkation between the two functions, I would be 
very glad to have that suggestion. 

Mr. WALKER Of course, Mr. Congressman, that is a difficult question and 
always will be ; that is, the line of demarkation between where the State ends 
and where the Federal Government takes hold. That will always be a difficult 
question, but what we want is that there shall be some State authority. 

Mr. Cooper. Do you know whether you have a uniform scale of wages for 
railroad employees in the State of Oklahoma or not? 

Mr. Walkke. Mr, Congressman, I understand the Government regulates or 
has a wage board that fixes the wages of railroad employees. 

Mr. CooPEB. That is the point I was trying to get at. You have a Government 
tribunal fixing wages and you are going to have a State commission fixing the 
rates for intrastate commerce. 

Mr. Walker. Mr. Congressman, certainly a reasonable State commission will 
take into consideration all the elements of railroad operation in fixing rates. 
I think that is true. I know our commission is composed of reasonable men 
and I think the other State commissions are. 

The Chaibman. If there are no further questions, we will hear the next 
witness, Mr. Benton. 

Mr. Benton. Mr. Chairman, I am sure every State commissioner who is here 
will go home feeling grateful to the committee for the interest they show in 
this legislation. At this point, when I announce that Mr. John J. Murphy, of 
the South Dakota commission, and Mr. Charles Webster, chairman of the Iowa 
commission, who wanted to make statements, will refrain from doing that so 
as to return the fioor to Mr. Slater, I want' you to understand how we all feel 
about the interest that has been shown. We welcome it. In saying they will 
refrain from making statements now, I would like to request that they be 
given an opportunity to prepare written statements, and that you allow them 
to be inserted in the record if they find it impossible to return here. 

Mr. Webster of Washington. Mr. Chairman, before that is definitely disposed 
of, I would like to say that for my own part I should like to have the benefit 
of • the statements of both the witnesses wbom the gentleman has just named. 
I would like to hear what Mr. Murphy and Mr. Webster have to say on this 
question. 

Mr. Sweet. I will say, Mr. Chairman, that I join Judge Webster in that 
request, and I would like to hear what they have to say, also. 

Mr. Benton. But we have an agreement with Mr. Slater which we can not 
break. 

The Chairman. The other gentlemen can wait for a later day, can they not? 

iMr. Benton. They will have to speak for themselves. 

Mr. Sweet. I understand Mr. Webster expects to return home to-day, and I 
would like to have Mr. Webster heard. 

Mr. Charles Webster. Mr. Chairman, I expect to come back, but I have got 
to go home to-day. Mr. Slater also has to go, and he has some very important 
matters to present, so we would like to have him finish his statement, if possible. 

Mr. MiTRPHY. So far as I am concerned, Mr. Chairman, I find it is absolutely 
neres.sary for me to leave to-day. I have a hearing in the northeastern part of 
our State for the 2d of the month, and unless I leave to-day, or at least get out 
to-morrow nioniing, I can not make that engagement. I would appreciate a 
few moments of your time, and I regret a situation has arisen where, ap- 
parently, it Is impossible for me to make a statement, but I would not ^o any- 
thing in the world that would deprive Mr. Slater of an opportunity of being 
heard. 

The Chairman. Do you understand that Mr. Slater can not be here at any 
time except to-day? 

Mr. Slater. I hardly think so, Mr. Chairman. 

The Chairman. It will have to be a question for the committee to determine 
whether or not, in view of the circumstances, they will allow written statements 
to be submitted in lieu of oral statements, and those w^lro go away will have 
to bear that in mind. 

STATEMENT OF MB. H. M. SLATEB — ^Resumed. 

Mr. Graham. How long will it take you to finish, Mr. Slater? 

Mr. Slater. I will do it as rapidly as possible, but that depends to a great 
extent upon the interruptions. I expect to go into each one of these matters, and 
I think now, since this question of 15-A has arisen in the minds of the commit- 
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tee, I will deal with that first and will leave myself open to all questtons at 
the conclusion of my statement with respect to 15-A, or at any time during 
my statement ; as to the balance of my statement, if it can be arranged, I would 
much prefer to be permitted to tell you a connected story, leaving myself open 
at all times, at the committee's pleasure, for any questions they desire to ask, 
but if they will refrain from interrupting the connected statement I desire to 
make, I will be very grateful. 

If the chairman and the committee please, I am going to endeavor to explain 
to you the operation of section 15-A and state what the real objection to 15-A 
is. As you will recall, that is the section which provides that the Interstate 
Commerce Commission may designate rate groups in the United States and fix 
the rates within those groups so that they shall earn a fixed per cent return on 
the value of the property devoted to the public use in each of said groups. 

Now, how has that been construed and what does It mean? I quite agree with 
the Interstate Commerce Commis^on that if they are to fix a rate so that they 
shall produce 6 per cent on the aggregate value of the property in the group, 
that of necessity there must be an increase or a reduction, as the case may be, 
in all of the rates in the group. The gentleman from Oklahoma has told you 
that 85 per cent of the traffic is interstate traffic. Now, how in the world, it 
there is 15 per cent left, is the Interstate Commerce Commission to fix a definite 
return on the property within a particular group unless it should determine the 
requirements of both State and interstate traffic? That is the position that has 
been assumed by the Interstate Commerce Commission. That, in my judgment, 
is what the act says. We dispute it on the ground of the right of the Interstate 
Commerce Commission to fix a State rate. We dispute it on the constitutional 
question. If the State commission does not rubber stamp the decision of the 
Interstate Commerce Commission, then 15-a fails, because if only a portion of 
the rates are increased they can not fix rates so that they shall earn 6 per cent 
on the aggregate value of the property in those groups. They speak in Oklahoma 
of the class 1 and class 2 railroads. Now, you take the railroads in the group 
and put them all together, and say so long as these railroads in the aggregate 
earn a fixed per cent return fixed by Congress, and, if you please, after March 
1 fixed by the Interstate Commerce Commission, that those railroads are earning 
all that they are entitled to earn. But take these short-line railroads, and what 
one of them would be held by a court to be required to refrain from increasing 
their rates because some other railroad is earning too much? 

In other words, you take two railroads — to illustrate, the A and B railroads— 
and the A railroad and the B railroad are of the same value, and you fix rates 
so that in the aggregate they shall earn 6 per cent. The A railroad is earning 
12 per cent and the B railroad is earning nothing, but you say that it is all 
right, as long as you have grouped them and the two together earn 6 per cent. 
The B railroad comes before the State commission, as the Terminal Bailroad 
Association of St. Louis did, after the rates in the eastern district were fixed so 
that the roads in the aggregate should earn 6 per cent on the aggregate value of 
the property, and the Terminal Railroad, which I will eliminate because I do 
not want to discuss a particular railroad here, but we will say that the B rail- 
road comes before the commission, the State commission or the Interstate Com- 
jnerce Commission, and proves conclusively that its rates are confiscatory, and 
the reply to that road by the Interstate Commerce Commission is, "No; you 
can not increase those rates." " Why? " " Because the railroads in the aggre- 
gate, the two roads together, earn 6 per cent." It is confiscatory, and that road 
can not be denied the relief by the State or interstate commission. 

The Terminal Railroad Association of St. Louis came before the Illinois 
commission after the rate had been fixed by the Interstate Commerce Commis- 
sion and increased 40 per cent, and they applied to the State commission of 
Illinois for an order authorizing it to increase the State rates. We did not 
have the opportunity of testing that question and saying to the Terminal 
Railroad Association : " You may not increase your rates, because your rates, 
your property value, your operating expenses, and your operating revenue were 
embraced in the eastern district and the rates were fixed by the Interstate 
Commerce Commission so that the railroads in the aggregate could earn 6 
per cent." We did not have that opportunity, we did not try it, and the only 
reason that we did not have the opportunity of determining that question— 
and we undoubtedly would have had to hold that we could not deny relief it 
it was shown by the Terminal Railroad Association that the rates were con- 
fiscatory— but we dismissed the application because this very railroad ap- 
pearing before the Illinois commission had applied to the United States dis- 
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trict court and secured an injunction enjoining the State commission from 
interfering with these rates that were fixed by the Interstate Commerce Com- 
mission. 

The Terminal Railroad Association is owned by 12 trunk lines; naturally 
they did not question that order. They did not appeal from it. I believe down 
in their hearts they know that the transportation act, particularly section 15a, 
is unconstitutional, if questioned in the case that I have just given you. They 
did not appeal from the order of the State commission; but what did they do? 
They filed tariffs with the Interstate Commerce Commission and they had no 
hearing upon those tariffs and under the statute they became effective in 30 
days. Then after they had put them into effect on interstate traffic they ap- 
plied to the Interstate Commerce Commission to remove a discrimination J)e- 
tween State and interstate rates. That case has not been decided, but you 
can make your good guess as to what will happen. If there is a difference, a 
substantial difference that injures any interstate shipper, naturally the order 
will direct the removal of the discrimination. There is no evidence before 
tlie Interstate Commerce Commission to-day, other than a statement submitted 
by the railroads when they filed their tariffs, showing the necessity and justi- 
fication for those increases. There is no evidence before the Interstate C091- 
merce Commission from which they may determine whether these interstate 
rates are proper or not, but they direct the removal of the discrimination, and 
what happened? Why, the railroads immediately put them into effect on State 
traffic. It is a complete regulation of State rates, If you please, and section 15a 
is the section that is responsible for it. 

Paragraph 4 of section 13 also Is to a measure responsible for it. 

You have given the railroads the right to apply to the Interstate Commerce 
Commission to remove a discrimination, and they apply in every case where 
they are going to get an increase; but can you imagine any railroad in the 
United States applying to the Interstate Commerce Commission to remove a 
discrimination, the result of which will be to reduce their revenue? No; you 
will never see one road in these United States apply to the Interstate Commerce 
Commission when they are doubtful about their position. 

And so I say to you that section 15a is the section that is responsible. There 
is your ill, and the query is how to eliminate it. 

Now, the question arose as to whether this expired by its own limitation on 
March 1. There is only one provision in section 15a that expires March 1, 
1922, and that is the provision fixing the pei: cent return on the aggregate value 
by Congress; thereafter the Interstate Commerce Commission fixes the per 
cent return. You might as well have written it into the act itself, after March 
1. as to delegate the authority to the Interstate Commerce Commission to 
fix it. The whole section remains just as it is with one change, from a fixed 
per cent return to the authority to the Interstate Commerce Commission to 
determine that fixed per cent return. 

Mr. Jones. May I interrupt you there? 

Mr. Sweet. Have you completed your statement, so that you are ready to 
answer questions now? 

Mr. Slateb. No ; I have not completed, but I am perfectly willing to be ques- 
ti(Hied, if ^ny question has arisen in the minds of the committee on this first 
part of 15a. 

Mr. Sweet. I misunderstood your statement. I understood you wanted to 
make a general statement, and then after you were through with it you would 
be ready to be questioned. I was simply observing that statement. 

Mr. Slateb. I thank you ; but I intended to say, as far as 15a is concerned, 
I am perfectly willing to be interrupted at any time ; but I want to get the whole 
story of Illinois later. 

Mr. Jones. That is what I understood you to say, so far as 15a was con- 
cerned. That is why I assumed the liberty of breaking in on your statement. 

Supposing 15a is repealed ; will not the Interstate Commerce Commission still 
have the right to fix rates? 

Mr. SlIteb. Absolutely. You are correct, and we believe they should. I 
l>elieve in the Shreveport doctrine, which, if I may per permitted to ex- 
plain 

Mr. Jones (interposing). If they have that right to fix rates, will they not 
have the right to fix them just as though the section were in there? 

Mr. Slateb. No, sir ; and I want to explain why they will not. 

Under the Shreveport doctrine the Interstate Commerce Commission is re- 
quired to find an injury, somebody who is aggrieved, some shipper who has a 
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complaint, some interstate shipper who feels and knows that the State com- 
mission has prescribed a rate which discriminates against him. They take- 
the individual rate up and examine it to determine whether there Is discrimina- 
tion or not, and if there is discrimination the Interstate Commerce Commission 
directs that it shall be removed, and in so doing must of necessity first determine 
the just and reasonable interstate rate from point A to point B, and then 
direct that this discrimination be removed, and it /thereby fixes the rate be- 
tween A and B, and fixes the intrastate rate, but never in the history of this 
country did they take the entire scale of rates and say that because there is a 
discrimination on canned peas the rate on cows shall be increased. 

Mr. Jones. I recognize that under the Shreveport case and pr.or to the trans- 
portation act it would be an individual question with regard to the A and B 
rates, action on the facts in those particular cases between shipper and con- 
signeee ; but, having determined it, it would then apply the principles of that 
case — those principles would then apply to every shipper within the same terri- 
tory, would it not? 

Mr. Slateb. Yes, sir ; it would apply to all shippers. 

Mr. Jones. Then, it is a question of drawing the line as to how broad that case 
would go, whether it would extend the whole section involved in the transpor- 
tation act, or within the limits of trade territory. 

Mr. Slater. But they must fix and determine just and reasonable rates under 
particular cases; and as illustrated in the Illinois passenger-fare cases 
by the decision of the United States Supreme Court, they want to go a 
step further than they do now under the transportation act. They say it is 
discrimination if you increase State rates 35 per cent and the interstate 
rates are increased 40 per cent, irrespective of whether the increase of 35 per 
cent produces a higher rate on State traffic than it does on interstate traffic. 
Now, let me tell you what they did. They increased all the rates in the State 
of Illinois 40 per cent, including the cement rate. We are in the midst of a 
tremendous road-building program in Illinois. We are paying $6,600 a mile to 
haul sand, gravel, and cement to the point where the road is to be constructed. 
They increased the Interstate rates 40 per cent into Illinois from pofnts in 
Indiana; they increased the intrastate rates 40 per cent, because they said 
the rates from Indiana into Illinois were increased 40 per cent, ignoring the 
fact that from Iowa into Illinois the rates were increased 35 per cent. Now, 
there is a case in which the Interstate Commerce Commission, in my judgment, 
fails to properly administer the transportation act. That does not go to a criti- 
cism of the act itself, but coupled with that is this thought : The railroads per- 
suaded the Interstate Commerce Commission to increase these rates, all of them, 
40 per cent, on the ground that there was discrimination. 

We have in the State of Illinois this situation to-day : In docket No. 8182 the 
Interstate Commerce Commission fixed the cement rates throughout the entire 
West, including the State of Illinois, except on interstate traffic. We have a 
case before the Interstate Commerce Commission to-day involving cement rates. 
The rates from Buffington, Ind., into 111 nois, are higher than the intrastate 
rates — and I want to admit frankly it is wrong ; I admitted it to the Interstate 
Commerce Commission that it is wrong, and suggested a cure. We do not con- 
tend for one moment that the rates between points in the State of lUInos 
should be lower than the rates fr«m Buffington, Ind., into Blinois. We think 
they should be on the same basis, but they are not on the same basis and our 
rates are lower. There should be a correction made of that. We are enjoined. 
We can not make that correction. 

M. Jones. Right there, may I break in again? Your intrastate rate !n Illi- 
nois is higher than the interstate rate is? 

Mr. Slater. No; on cement our intrastate rates are lower, and they are 
wrong. 

Mr. Jones. Yes; they are lower than the Interstate? 

"hjf-p Slater Yes sir. 

Mr. Jones. Now,' there is a discrimination there, and you think the Interstate 
Commerce Commission should remedy that. I presume you mean the renjedy 
should be an interstate rate reduced to that of the State rate? 

Mr. Slater. No, sir; I do not mean that. I mean that the Interstate Com- 
merce Commission should do what it originally did in 8182; they prescribed 
a scale of rates for this district on the ground, and held and so stated in their 
order that the greater density of traffic in Illinois justified a lower rate than 
that prevailing west of the Mississippi River, and there is not a gentleman on 
this committee that does not know that is true. It is true, and I said to them 
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that the rates from Indiana into Illinois should be on the basis of the original 
scale one in Illinois ; the Illinois intrastate rate should be on the same scale, and 
they should both be advanced 35 per cent. 

Now, what happened? We came to the hearing at Chicago — this was after 
the railroads persuaded the Interstate Commerce Commission to increase the 
rates in Illinois 40 per cent, but the railroads came to the hearing at Chicago, 
recognizing the fact that the rates from Hannibal west were on group 2, 8182, 
plus 35 per cent, but from Hannibal back into Illinois, where the density of 
traffic is greater, the rates were on 8182, group 2, plus 40 per cent, and they 
said to the examiner conducting the case : " In order to correct this whole matter, 
we are perfectly willing and think that the rates from Bufflngton, Ind., into- 
Illinois should only be increased 35 per cent." AVhen asked the question by me^ 
as to whether this was due to changed conditions, they said they did not think 
they should be pressed for an answer. They knew at the time this case was 
presented to the Interstate Commerce Commission, because I myself directed it 
to their attention, that these rates should not all be increased 40 per cent, 
and there is my illustration, because there is a discrimination on canned peas- 
they raise the freight rate on cows and on cement and on everything else, be- 
cause in their mind there is a discrimination when there is a difference in the 
percentages made on intrastate and interstate traffic. 

Mr. Mapes. You made the general statement yesterday, if I understood you 
correctly, that in considering an application for an increase in rates your com- 
mission proceeded in about the same way as the Interstate Commerce Commis- 
sion does? 

Mr. Slater. Yes, sir; that is correct; absolutely. 

Mr. Graham. Mr. Reporter, I did not hear either the question or the answer. 
May I have it read? 

Mr. Sw^EET.' The reporter will read the question and the answer. 

(The reporter read the question by Mr. Mapes and the answer as above 
recorded.) 

Mr. Mapes. Do you consider the same rule of rate making that governs the- 
Interstate Commerce Commission? 

Mr. Slater. We did, with the exception that we overstepped the bounds and 
tried to follow the Interstate Commerce Commission to the extent that we tried 
to prevent discrimination in the State of Illinois by increasing our rates above 
that which we thought the carriers were entitled to receive. 

Mr. Mapbs. Is your objection, then, to 15a to the grouping of the railroads? 

Mr. Sifter. That is one of the objections, to the grouping of them, and to 
what the courts have determined that to mean. 

Mr. Mapes. Do you object to the fAir-retum provision ? 

Mr. Slater. I do not object to that. I say that with 15a out of here, com- 
pletely out, the railroads, under the Constitution of the United States and the- 
laws of the country and of the several States of the United States, are entitled 
to a fair return, whether that is in there or out. 

Mr. Mapes. Do you agree that the courts might allow the roads a greater 
return than that mentioned in 15a? 

Mr. Slater. Undoubtedly. In our own State they allowed some of the public- 
utilities 7 per cent. They may allow a greater return; yes, sir; frankly, they 
might. 

Mr. Mapes. I am simply ti'ying to get your view of the situation. 

Mr. Slater. My personal view is that they should — ^yes; they might. 

Mr. Mapes. And then your objection, it seems to me, to 15a is to the provi- 
sion providing for the grouping of the railroads? 

Mr. Slater. I think to a large measure you are correct about that. It pro- 
vides the method by which the State's jurisdiction is completely eliminated 
by authorizing the grouping of the railroads and provides a means by which 
the carriers can secure greater increases than 6 per cent. 

To illustrate, if you take the A and B road again, and the A road is earning^ 
12 per cent and the B is earning nothing, and the value is the same; now after 
you have Increased the rates so that they shall in the aggregate earn 6 per 
cent and the B road comes in and shows that it Is earning nothing, any State 
commission will be required, if it is shown that the rates are confiscatory — they 
ore required to authorize an increase in the rates of the B road, and you then 
Increase the total revenue of the two roads In the aggregate and you get more 
than 6 per cent. Then what are you going to do? Are you going to call 
in the A roaij and reduce its rates? Now, think of the number of roads in the 
Tnlfed States that you will have before you continually when that question 
arises. 
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Mr. Mapes. Do you think that if 15 per cent of the traffic of a railroad is 
intrastate business, you can fix the rates on that 15 per cent so as to allow 
a given return on 15 per cent of the railroad property in your State? 

Mr. Slateb. Fifteen per cent of the railroad property? 

Mr. Mapes. Yes. » 

Mr. Slater. I thinlc that is a very difficult thing to do. I will explain, Mr. 
Mapes, how that is done. We do not undertake, and never have, except in these 
general investigations, to determine what the increase in general should l>e. 
This is an unusual situation, that the railroads should apply for a general 
increase in rates. It only comes about with marked changed conditions. We 
usually, in fixing State or interstate rates, deal with the relationship of rates; 
they are referred to as rates which are relatively unjust or unreasonable, or 
relatively just and reasonable. If a shipper goes before the Interstate Com- 
merce Commission and complains about an interstate rate, the shipper can not 
possibly present evidence showing the cost of handling this traffic ; so what does 
he do? He takes the rates that he finds in existence all over the territory in 
which he is located, and he present statements to the Interstate Commerce Com- 
mission showing the relationship of his rates with rates for similar traffic 
handled in different territories under identical or substantially the same condi- 
tions, and by that method proves or disproves the reasonableness or unreason- 
ableness of the particular rate that he is interested in. So that your level is 
now fixed all over the United States. But to-day that shipper can not go before 
the Interstate Commerce Commission and have the Interstate Commerce Com- 
mission determine the reasonableness of the rates per se. He can not file a 
complaint with the Interstate Commerce Commission and say that *' these rates 
are improper because the carriers are handling traffic for 100 miles " — for illusr 
tration — " similar traffic handled under similar conditions by other railroads 
for a less rate for the same distance." That is not discrimination. The Big 
Four Railroad can not be accused of discrimination because of something that 
the Chicago & Eastern Illinois Railroad does. There is no discrimination 
unless the discrimination is by the particular railroad; so what the shipper 
wants to have determined is not the question of whether there is discrimina- 
tion because this other traffic moves betw^een other points or between points on 
other railroads; what shippers want to have determined is whether or not 
the rate itself is just and reasonable. 

Shippers are now deprived of the opportunity to have that question deter- 
mined ; they have no forum to-day in the State of Illinois and in other States 
in this Union, because of the conclusions reached, supported by the decisions 
of the Federal courts, the lower courts, the conclusion reached by the Inter- 
state Commerce Commission, to which it says : ** These rates that we have now 
established shall remain in effect until the further order of this conunission." 
That is to say, that rates can not be changed on intrastate traffic. The shipper 
comes before the Illinois commission, and we hand him this document, the 
interlocutory injunction. "Well," he says, "where is my forum?" We say, 
*' You have a right, Mr. Shipper, but you have no remedy." And who is respon- 
these percentage increases increased them, would that comply with the doctrine 
of the Shreveport case? 

Mr. Mapes. Mr. Walker from Oklahoma said something about the percent- 
age of increases, and he said he agreed with the principle of the Shreveport 
case. Is this a correct statement: If the Interstate Commerce Commission 
should make enough specific orders to increase the rates up to the level that 
these percentage Increases increased them, would that comply with the doctrine 
of the Shreveport case? 

Mr. Slater. No, sir ; it does not for this one reason : That that is discrimina- 
tion in the question of revenue of the carriers, not an injury to a shipper. The 
shipper is not injured. 

In the case of the Terminal Railroad Association I called out and said, 
"If there is one shipper here complaining about these rates, let him come 
forward ; " but the only person who came forward was the terminal rail- 
road, because it wanted the revenue. 

Mr. Mapes. But suppose the Interstate Commerce Commission should fix the 
same rates by specific orders, as It fixed in Ex parte 74, in order to give the 
fair return provided for under 15a ; then would the commission comply with the 
law and with the doctrine? 

Mr. Slater. Would the Interstate Commerce Commission have complied 
with it? . 

Mr. Mapes. With the doctrine of the Shreveport case? 
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Mr. Slateb. No; I do not think so, because I do not think the Shreveport 
doctrine could be construed as authorizing the Interstate Commerce Commission 
to set aside a whole State scale of rates or Territorial rates, because of a 
difference in revenue to the carriers alone ; but if it was proven in that case 

Mr. Mapes (interposing). Even though it acted on each individual rate? 

Mr. Slater. Correct, absolutely. Of course, if you take up each individual 
rate, and you And after it has increased the intei^state rate 40 per cent there 
is discrimination and it accomplishes it in that way, I think you are correct. 

Mr. Gbaham. I would like to ask a couple of questions right there. Am I 
right in gathering this from what you and these other gentlemen say: That 
before the passage of the transportation act it was the apparent trend of 
opinion of the Interstate Commerce Commission, as expressed in its rulings, 
that they would act to remove discriminations and to prevent inequalities in 
rates; but after the passage of the transportation act the first and principal 
thing they consider is how to get a fair return for the operating companies? 

Mr. SiJiTEB. Undoubtedly that is the question, and the sole question. 

Mr. Graham. And you figure, as these gentlemen with you do, that the reason 
they take that changed attitude is because of section 15a of the transportation 
act? 

Mr. Slater. Boiled down, that is it exactly. And the cure for it, as you 
have asked a number of these witnesses — ^the cure is House bill 8131. 

Mr. HuDDLESTON. Mr. Slater, do you interpret section 15a as authorizing the 
Interstate Commerce Conomission to fix a rate which will yield a carrier less 
than a fair return? 

Mr. Slater. Yes, sir ; it undoubtedly does. 

Mr. HuDLESTON. It authorizes the fixing of group rates ? 

Mr. SiJiTEU. Yes. .«*ir. 

Mr. HuDLBSTON. Which shaU yield 6 per cent to the group of carriers, which 
may mean that one of the carriers will earn much in excess of that amount 
and another of the group will earn much less than that amount — might earn 
even nothing? 

Mr. Slater. Undoubtedly. The Burlingtx)n Railroad, I think, is earning 
about 17 per cent. Now, naturally, some of the other roads are not making 
anywhere near 6 per cent and some are not making operating expenses. 

Mr. HuDDLESTON. Do you think that the Interstate Commerce Commission 
has any more constitutional authority to fix a rate which will yield to a carrier 
less than a fair return than a State commission would have to do the same 
thing? 

Mr. Si*ATEB. I think the Interstate Commerce Commission to-day, under the 
transportation act, particularly section 15a, has. 

Mr. HUDDLESTON. Well, would not that amount to a repeal of the fifth amend- 
ment to the Constitution of the United States? 

Mr. Slater. I think so. I think the act is unconstitutional, to speak frankly, 
for that reason. 

Mr. HUDDLESTON. That is what I wanted to get at. You hold, tiien, that the 
act is unconstitutionp.l because it authorizes the Interstate Commerce Com- 
mission to fix n rate yielding less than a fair return? 

Mr, Slater. Yes, sir; and I think some of these days some of these short-line 
railroads >vlll wake up to that situation and carry it to the United States 
Supreme Court, providing Congress does not change it, and have it repealed, 
or have the question determined by the Supreme Court. 

Mr. HUDDLESTON. Now, just what legal question does the case which is now 
pending in the Supreme Court touching the Illinois situation — what is the legal 
question involved? 

Mr. Slater. The legal question is the constitutionality of the transportation 

act* 

Mr. HUDDLESTON. That does not give me much information. 

Mr. Slater. That is very broad, I will grant you. 

Mr. HUDDLESTON. Glve me the specific question involved, so that we may have 
some idea of what to expect that case to settle. 

Mr. Slater. I will endeavor to answer that. ^ I am glad you mentioned it, 
for this reason : I wanted to explain to the committee, now that we have sub- 
mitted, and did before this interlocutory injunction was issued — ^we submitt^ 
all of the evidence that we propose to submit, It was understood so — on Feb- 
ruary 14, when we were to have no further hearing in this matter; but this 
Interlocutory injunction was issued and we appealed from it to the United 
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States Supreme Court, it beinj? purely and simply a law question: the factsc 
Old not make much or any dlfTerence. 

The specific question that we have raised in the United States Supreme Court 
is the right — and we are raising it in every way we can — the right of the Inter- 
state Commerce Commission to regulate Intrastate rates. We hnve not sot out 
specifically 

Mr. HuDDLESTON (iuterposing). In other words, the question involved, as I 
understand it, is the right of the Interstate Commerce Comnilssion to review 
the decision of the State commission as to whether a given return will yield 
a fair percentage of return? 

Mr. Slateb. I think we have done that, and we have gone further. 

Mr. HuDDLESTON. And the right of the Interstate Commerce Commission to 
apply to a purely intrastate shipment, irrespective of any other question In- 
volved, the principles of section 16a, relating to the fixing of a group system 
of rates, so as to yield the 6 per cent? 

Mr. Slater. Tes, sir. 

Mr. HxTDDLESTON. Now, that is the specific question involved in that case, is it? 

Mr. SiATEB. Tes, sir. 

Mr. HUDDLESTON. It does not Involve any question except the control of the 
States over purely intrastate matters? 

Mr. Slater. Yes, sir; that is it exactly. And, of course, in that we attack 
the constitutionality of the law. 

Mr. Johnson. Right there, following Mr. Huddleston's question, I under- 
stood you yesterday to say that the question involved was the jurisdiction of 
the corporation commission in your State to fix intrastate rates? 

Mr. Slater. Yes, sir. 

Mr. Johnson. That you had been denied the right to exercise your authority 
by a Federal injunction and that the Federal injunction was heard and per- 
petuated, and from that you have appealed ; is that correct? 

Mr. Slater. That is correct. 

Mr. Johnson. So the only question, then, is the jurisdiction of the Stat^ of 
Illinois or the commission of the State of Illinois to fix intrastate rates? 

Mr. Slater. That is right; yes, sir. 

Mr. Hoch. I want to ask one or two general questions with reference to the 
fundamental principle involved in 15a. 

I appreciate the force of your contention with reference to the grouping of 
railroads, in that it may lead — and as you point out, probably has led — 
actually to the fixing of rates for some railroads which are in fact confiscatory. 
But, leaving aside that question, going to the question of the fblr-retum prin- 
ciple, it has been suggested several times here, in the first place, that after the 
1st of March we would not have any fixed return In the law ; and then it has 
further been suggested that after the 1st of March the situation will be no 
different that it would have been if we had not passed that portion of the 
15a with reference to the fair-return principle, because the commission will 
have fixed a fair return anyhow. Is not this true with reference to that, that 
while if we did not have the fair-return principle stated in the law the Inter- 
state Commerce Commission would have considered as one element a fair return 
upon the investment, that that would not have been the only thing consid- 
ered, whereas under your statement of the law as now involved in 15a, they 
are practically limited to that one consideration — that is, a fair return for 
the carriers? So that to-day when you come before the commission you are 
not permitted to show anything with reference to general economic conditions, 
with reference to what the traffic will bear, but you are simply limited to the 
question of whether certain rates will yield 6 per cent now, or whatever 
return may be fixed by the commission subsequent to March 1. 

Now, the question that I am interested in Is whether it is fair to write into 
the statute a principle to the effect that practically the only thing to be taken 
into consideration in the fixing of a reasonable rate is whether that will make 
a certain fixed return to the carrier. I am not convinced that that is a proper 
principle. Five per cent under normal conditions, or 6 per cent, might be a 
fair return, but under abnormal conditions a fair return might be leas tban 
that, because I do not see that it can be said that the railroads should not share 
in a general economic depression which might exist throughout the country; 
and If we did not have 15a as it is written here, any argument which went to 
the question of the general conditions, industrial and economic and all of that, 
would be a proper question to present in the determination of what was a rea 
sonable rate. 
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We all recognize that when you come to define a reasonable rate it is difii- 
•cult to state what all the factors should be involved in the determination of 
the reasonable rate, but the queertlon I am asking is this: However difficult 
it may be to determine what all the factors should be in reasonable rate, 
la it fair to say that there is only one factor, namely, the factor of a fair return 
iqxm the investment? And that is what we have in practical effect, as I under- 
stand it, in 15a. 

Mr. SiATEB. In answer to that question I will say this : That aESuming — and it 
^oes happen — assuming that the year 1922 is a subnormal year — it is — but as- 
suming the year preceding it was a very prosperous year and the rates had 
theretofore been fixed by the Interstate Commerce Commission so that they 
should produce 6 per cent return. 

The year 1922 arrives and the depression comes on and everybody is losing 
money and our farmers are going broke day after day in the State of Illinois, 
and Mr. Farmer who pays the freight on his grain to the city of Chicago is 
told : *' It is true that you are in very, very bad shape ; true that the railroads 
in 1921 made more than 6 per cent; nevertheless, this law says that these 
railroads must earn 6 per cent in 1922. The conditions are such that we 
must pay to the railroads a sufllcient freight rate so that they shall get 6 
per cent; and although, Mr. Farmer, you are losing money day after day, you 
are facing bankruptcy, you must contribute to the support of these railroads 
and see that these security holders get 6 per cent in these times of depression."' 

That is what this act says to the farmers of the State of Illinois and of every 
other State of the Union, and the farmer to-day in the State of Illinois who is 
on the verge of being insolvent — and many of them are insolvent — are re- 
• quired to support these security holders, and in times of depression when 
practically every Industry in the United States is failing to earn 6 per cent, 
nevertheless if these railroads decide that they want 6 per cent and go to the 
Interstate Commerce Commission, that commission is required to fix the rates 
so that they shall earn 6 per cent. 

The Chaibkan. Let us take the reverse of that. Suppose the time came when 
the farmer was exceedingly prosperous and was making money freely; what 
change do you think would be made in the rates of freight for the railroads to 
get the advantage of that condition? 

Mr. Slatee. There would be none, sir. 

The Chaibman. Does not that average out after a while? 

Mr. Slates. I bad hoped that it would, but knowing the condition of some of 
the farmers, it has not. 

The Chaibman. Well, they are not having their inning now. 

Mr. SiATEH. They are having more than their inning. They were unfortunate 
in buying land at prices, inflated prices, during the war, and renting farms in 
the State of Illinois at fictitious prices, and they can not meet these obligations. 

The Chaibman. Let us assume that is all true, but let us suppose, on the 
other hand, that in anticipation of some chaos among farming interests the 
Interstate Commerce Commission has reduced rates to a 4 per cent basis in 
order to help hold the crops, which the fanners say wouM hannen if the rates 
were lower, would you expect that if business became good with the farmers 
and crops very profitable that they would walk out and say to the railroad 
commission, "Now raise the railroad rates up to 7 or 8 per cent"? 

Mr. Slater. I would not expect that, and I know that the farmers would not 
do it, and I would not expect the railroad to walk in any say the rates were 
too hi^ ; that they were making more than 6 per cent. That is human nature, 
and neither farmers or railroads would do it 

The Chairman. But in one case you have confined by law to a maximum 
which you expect under the present conditions would run right along in season 
and out. That is the railroads* side. The farmer is having a bad time. We 
win grant that, but when the time comes that he is having an awfully good 
time, the railroads are running along on the average; they get no more, but the 
farmer gets any price that his commodity will command. 

Mr. Slater. That is correct, sir. 

The Chairman. There is no option whatever. 

Mr. Slater. That is correct, and I have to make in answer the assertion that 
the fanners of the United States would be perfectly agreeable to having a 
guaranty made by the Government that they should have 6 per cent throughout 
the entire year, tlie year around, year after year, and have the regulation of 
the prices of their farm products fixed so that they should receive 6 per cent. 

The Chairman. That is all well enough. 
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Mr. Slateb. I am gaessing at that, liowever. 

The Ohaibman. That is all well enough, but that is begging the question 
Now, how would you suggest that legislation be framed and passed in order 
to give the railroads the same advantage of ups and downs that you give the 
farmer, no more, no less? 

Mr. Slater. By returning to the pre-war conditions — and that condition did 
prevail — by returning to the pre-war conditions and by the passage of the bill 
that I have named, H. R. 8131. 

It is true that these railroads do not come before the Interstate Commerce 
Commission or the State commissions at times when they are prosperous, but 
they come before us at times when they are not prosperous, and they come be- 
fore us at times that their operating expenses are such that they require an 
increase, and they present evidence solely upon the present conditions. Now^ 
we fix the rates upon those present conditions, and along conies a prosperous 
year, and it continues seven or eight or nine months, and the railroads make 
considerably in excess of the fair return. We do not take it away from them ; 
we have not the right to take it away from them ; they are entitled to it and 
they get it ; it is theirs ; it belongs to them and it is distributed to the stock- 
holders and the security holders. We can not deprive the railroads of that 
right. 

The Chaibman. Do you subscribe to the general proposition that the railroads 
of the country could wisely be put in a position to be regulated by the ordinary 
trade principle of supply and demand to make a living, taking their profits and 
their losses? 

Mr. Slater. I do not quite understand the question. 

The Chairman. Do you think that the legislation should be so constructed as 
to make the railroads come under the ordinary principle of supply and demand? 

Mr. Slater. Supply and demand? I hardly think tiiat would work. 

The Chairman. You think there must be legislated some basis for making a 
rate? 

Mr. Slater. I think so. I want to hand you photostat copies of letters. 

Mr. Newton. May I interrupt there? I think you said that you thought the 
farmers of the country .would be willing to accept a guaranty of 6 per cent, 
such as now is given the railroads? 

Mr. Slater. Yes, sir ; I think they would. I do not know. 

Mr. Newton. Assuming that the railroads are receiving a guaranty, do you 
think that the farmers of the country want to submit themselves to the regu- 
latory powers, for instance, of the Illinois Commission of Commerce? 

Mr. Slater. No ; I do not believe so. I think that is where it would fail. 

Mr. Newton. I do not either. I do not think that any farmer wants that. 

Mr. Slater. I think they would like the guaranty without the regulation. 

Mr. Newton. I do not think any farmer wants the Minnesota Railroad Com- 
mission or the Illinois Commerce Commission telling them how much com they 
shall plant, when they shall plant it, and how much they shall get per bush^ 
for it ; how many hands they shall hire, how many hours they shall work, when 
they shall get up in the morning, and when they shall retire at night. 

Mr. Slater. I do not think so. 

Mr. Johnson. Mr. Slater, if this law was repealed, would it not put us back 
where we were before March 1, 1920, and furnish to the aggrieved shipper a 
forum in which he could offer his complaint, and furnish to the aggrieved car- 
rier a forum in which he could offer his complaint as to confiscatory rates? 

Mr. Slater. Yes, sir. 

Mr. Johnson. Now, if this law is repealed it will not deny to the carrier any 
of his rights under the Constitution, and if your commission — I believe you said 
you are a member of the commission? 

Mr. Slater. No ; I am the rate expert for the Illinois commission. 

Mr. Johnson. Well, you are connected with it. If your commission then 
should make an order that fixed rates so low that they would be confiscatory, 
then the carriers could come to the Interstate Commerce Commission; if they 
did not get relief they could go to the Federal court under the due process 
clause of the Constitution and get relief, could they not? 

Mr. Slater. Yes, sir. 

Mr. Johnson. Then by repealing this law no right that the carrier has would 
be denied him? 

Mr. Slater. None at all ; neither to the carriers or the shippers. 

Mr. Johnson. But as it is now — I think this is a very important qiieBtio& 
right here; in fact, the whole thing turns on it — as it is now, an aggrieved 
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shipper has no forum In which to offer his complaint ; he has a right, but he has 
no remedy; there is no way in which he can get a remedy, because under 
the transportation act the Interstate Commerce Commission has authority to 
fix any rate they see fit in order to get the 6 per cent guaranty. Is that not 
true? 

Mr. Slateb. That is correct. 

Mr. HocH. I just want to make one observation with reference to what you 
;|ii8t said concerning 15a. 

It seems to be assumed that if you repeal the rate-making principle stated in 
15a, you retain the maximum — or rather, you retain the provision relative to- 
recapture of the excess ; whereas, if you repeal 15a, you repeal the provisions 
with reference to recapture and there would be no maximum that the railroads 
might earn. If under prosperous conditions the railroads earned 10 per cent, 
they would be able to retain the 10 per cent, because the recapture provision 
would be repealed. 

Mr. Slateb. They would 'only be subject to the income tax, the surtax. 

Mr. HuDDLESTON. Mr. Slater, there is no other private business which is au- 
thorized to exact from the public a certain return, or what is called a fair 
return — no business other than the railroad business? 

Mr. Slateb. And public utilities generally. 

Mr. HuDDLESTON. Upou what principle can that be defended? 

Mr. Slateb. The only way that can be held to be fair is that these railroads 
are public corporations, serving the public generally. 

Mr. HuDDLESTON. And are performing a public function? 

Mr. Slateb. Performing a public function, yes, sir; subject to public regula- 
tion. 

Mr. HuDDLESTON. And by "public function" you mean governmental func- 
tion? 

Mr. Slateb. State and Federal ; yes, sir. 

Mr. Htjddleston. Or, in other words, that the railroad is an arm of the 
€k>vemment? 

Mr. Slateb. That is correct. 

Mr. HuDDLESTON. And that the operation of a railroad is a governmental 
fnnction? 

Mr. Slateb. Tes, sir. 

Mr. HUDDLESTON. So that In principle the so-called " guaranty " of section 
15a Implies public or governmental ownership of the carriers and not private 
ownership? 

Mr. Slateb. It Is a step in that direction. 

Mr. HUDDLESTON. Well, isn*t the principle exactly the same? 

Mr. Slateb. The principle Is the same, yes, sir; to the extent that they have 
fixed this return. 

The Chaibman. Gentlemen, the hour has arrived when this hearing will 
have to terminate. What is the pleasure of the committee as to the time to 
which we may adjourn? 

Mr. Mapes. There Is no meeting of the House to-day, Mr. Chairman. 

The Chaibman. If that is the case, we can go on. 

Mr. Mebbitt. I move that we adjourn till Monday morning, Mr. Chairman. 

Mr. Raybuen. Mr. Slater, do you have to leave to-day? 

Mr. Slateb. Yes, sir. 

Mr. Raybubn. You could not come back? 

Mr. Slateb. You mean at some future time? 

Mr. Raybubn. Yes. 

Mr. Slateb. If the committee desires me to return, I could. I have not told 
any of the Illinois story yet ; I have been discussing 15a. Now, what Is your 
pleasure about my returning here? 

The Chaibman. I want to see what we are going to do about the time. 

Mr. Mebbitt. I move that the committee adjourn until Monday morning at 
10 o'clock. 

Mr. Johnson. I move to amend that by making it 2 o'clock this afternoon. 

31r. Mapes. Before we vote on that I would like to ask Mr. Slater if he is not 
heard this afternoon could he come back at some later time? 

Mr. Slateb. I will endeavor to arrange to do so at the convenience of the 
committee. 

Mr. Raybubn. In the latter part of next week? 

Mr. Slateb. Yes, sir ; if it is convenient to the committee, I wlU arrange to 
do that. 



60 PIfOPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

Mr. Graham. I want to make an inquiry along this line^ Is there anyone 
else here that needs to go away to remain permanently? If we stay here this 
afternoon can we hear some of these gentlemen who have to leave? 

Mr. MuEPHY. Mr. Chairman, if you held a hearing this afternoon, I would 
desire to be heard for a few moments at least; and if you do not meet this 
afternoon, I will be unable to appear before you. 

The Chairman. The question before the committee is in respect to returning 
here at 2 o'clock this afternoon. All those in favor of adjourning until that 
hour will say aye, other minded no. 
' (The motion was put and lost.) 

The noes appear to have it. The question falls now on the original motion 
of Mr. Merritt. 

Mr. Johnson. I ask for the yeas and nays on that. . 

The Chairman. The yeas and nays are called for on the matter of adjourn- 
ing until 2 o'clock to-day. 

Mr. Newton. I am wondering if we could not sit for just a few minutes here 
now and hear Mr. Murphy. It would be an accommodation to him, as he can 
not return. I do not know that the committee is justified in coming back here 
this afternoon, but I think we might sit a very short time to hear him. 

Mr. Johnson. Then, by unanimous consent, I will withdraw my substitute. 

The Chairman. Without objection — the Chair hears none — ^we \yill hear Mr. 
Murphy. 

Mr. Merritt. Mr. Chairman, I am obliged to leave now, and I would like to 
know what the situation as to the 2 o'clock meeting this afternoon is. 

Mr. Johnson. I have withdrawn that. 

The Chairman. In that case the motion of Mr. Merritt Is before the com- 
mittee to adjourn until 10 o'clock next Tuesday morning. Mr. Merritt moves 
that when we adjourn to-day it shall be until 10 o'clock on Tuesday morning 
next. As many as favor the motion will say ** aye," those of other mind " no." 

(The motion was put and carried.) 

The " ayes " appear to have it. The ** ayes " have it. Now we will hear you, 
Mr. Murphy. 

STATEMENT OF MB. J. J. MTJHFHY, RAILBOAD COMMISSIONER OF 

THE STATE OF SOUTH DAKOTA. 

Mr. MtTRPHY. Mr. Chairman and gentlemen of the committee, in the State of 
South Dakota the legislature passed joint resolutions favoring the action that 
we are now asking you people to put into the statutes in regard to the repeal 
of section 15a, and also with respect to restoring to the State commissions 
jurisdiction over purely Intrastate or local matters. 

Those resolutions also go further than that, but as I understand it those 
are the two things that are under consideration here. 

It is true also that the Farm Federation, or the State Federation of Farm 
Bureaus, the State Association of Implement Dealers, the State Association of 
Grain Dealers, and many other commercial and civic organizations, including 
commercial clubs and chambers of commerce in numerous towns and cities, 
passed similar resolutions, and frequently those organizations have requested 
that the State commission of South Dakota In a way handle the matter, 
appear before the committees having charge of this matter. Under our stat- 
ute we have the right to appear on behalf of the shippers before the Interstate 
Commerce Commission, before the courts, and we are looked to by the shippers 
of the State to handle transportation and utility questions that are subject to 
regulation. 

I make that statement so that you will get the idea that we can not particu- 
larly on our own volition and that it is not necessarily a selfish matter with us ; 
we are here in response to the commands of the people of the State on these 
questions. Our people out there feel very intensely on the proposition that 
you are considering here in regard to amendment of the transportation act. 
They are honestly of the opinion that the application of the transportation act 
has resulted in hampering of business and has intensified a very difilcult situa- 
tion. They believe that they have analyzed the situation and know what is 
hurting, and they have come to their conclusions after investigation. I would 
like to have you gentlemen get this thought, that these organizations, these 
farm organizations, if you will, carefully weigh these matters, consider them, 
and try to arrive at what is hurting them. It is true they are a long ways 
from Washington ; they have, however, certain time to devote to investigation. 
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The orffanizations that they have perfected are working to that end, not par- 
tlcalarly to get an advantage over some one else. They are human, it is true, 
but it ]s not surprising that they are interested in trying to evolve solutions 
that will be in the nature of remedies, because as to the ills I "do not believe 
there is anyone but what would agree that their situation is certainly a try- 
ing one. 

It has been remarked here to-day about the people that are going through 
bankruptcy proceedings. I -am of the candid opinion that while the bankruptcy 
courts are becoming somewhat glutted with business, the present does not even 
indicate what the extent of that business will be in the near future. When 
we get out to the people that are actually engaged in the enterprises in that 
State— and I believe it is generally true of the entire agricultural section — it 
i8 surprising to find the number of people that are Just holding on. It is sur- 
prising, gentlemen, to find the number of farmers raising an average crop of 
grain that in selling that crop were unable in some instances to pay the taxes. 

Mr. Graham. Mr. Chairman, may I ask Mr. ISIurphy a question here? 

Mr. MuBPHY. Yes. 

Mr. Graham. I know that what you say is true, Mr. Murphy, from my own 
experience in my own country, but what I want to get is your idea, if you can 
express it briefly, about just what is causing that situation. Now, the thing we 
are trying to get at here is the question of rate making on railroads. Is this 
trouble with the farmers caused by overinflation during the war, by their in- 
volving themselves in a large amount of debt at a time when values were 
inflated, or how much of it is attributable to the admittedly excessive freight 
rates? 

Mr. MuRPHT. Now, gentlemen, my own personal opinion is that our troubles 
are necessarily chargeable to several causes, numerous causes, perhaps, grow- 
ing out of the war. Inflation you mentioned. That is one thing, but do not 
get the idea that our farmers as a whole, for instance, engaged In speculation 
or spread out particularly. They did not. Those farmers that did do so are 
In a worse situation than those that did not. But, gentlemen, take a farmer 
and hay raiser in South Dakota, having put up hay, splendid hay — there is no 
better prairie hay, and if it was alfalfa hay the same situation would exist — 
due to extremely high freight rates and other adverse conditions, there is 
nothing In It for the producer. I will give you a concrete illustration : 

A man shipped twe carloads of hay from Gayvllle, S. Dak., to the Chicago 
market, and when the commission house found that he had shipped the hay 
they wired him a request for a draft for $100 in order that the advance charges 
might be taken care of. The hay was sold on the Chicago market and the 
man got a return of $67.83. He had given them the hay and they had taken 
part of the draft ^also. 

The large element of that Item was the freight rate. Will there be any more 
bay moved from that territory? Absolutely not. The rate is too high. It is 
prohibitive, and its cuts down the traffic, and I can not imagine how in the 
world under that sort of a system the revenues of the carriers are to be 
increased. You simply destroy the business. You can not move it. 

The Chairman. On that point, before you leave it, could that farmer have 
sold the hay In Chicago at a price less the exorbitant freight rate? 

Mr. Murphy. I did not understand you. 

The Chairman. If he had had a lower rate of freight for the freight trans- 
portation, could he then have sold the hay freely? 

Mr. Murphy. Now, if he had had a rate— if he had had the old rate on 
hay to Chicago from that general territory out there, the hay would have 
moved to Chicago. There would only be a small return In It, but, my dear sir, 
every dollar of freight that is taken that does not have to be taken, simply 
restricts that producer that much more In the money he receives; not In 
profit, for he can not make a profit this year. 

The Chairman. I do not think you got my question. Probably It was not 
well put. Would he have found a ready market had the rate been to his satis- 
faction? 

Mr. Murphy. A ready market? 

The Chairman. Yes. 

Mr. Murphy. Now, there Is one element there that we must consider in the 
general situation, and, of course, that is the market. If there was a greater 
demand In proportion to the supply, the market price of hay would be higher, 
but here Is a general situation, a general condition. 
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The Chairman. I know it is. That is the reason I am asking the question. 

Mr. MuEPHY. And the only thing that is extremely high in the whole business 
Is the freight rate. 

The Chairman. I know the situtltion ; but, in the face of the situation, could 
he have sold his hay freely if the freight rate had not been so high? 

Mr. Murphy. I think he could. 

The Chairman. Have you any reports to indicate that? 

Mr. Murphy. Yes, sir. Our information on that is this — ^you understand, 
somebody feeds the mules, and they are feeding them something. 

The Chairman. I was going to ask you, in a minute, what do they feed these 
animals that eat hay if nobody will take the hay? 

Mr. Murphy. The proposition is simply here that the man that has stock to 
feed, if he can not afford to feed them good hay, he feeds them rough stuff. 
He pulls them through some way. You are simply cutting down on consumption 
of foodstuffs, which reacts and creates less demand, and consequently poorer 
prices. 

The Chairman. Can you get any tables or any statement anywhere to show 
that the farmers of South Dakota could have had a good market for hay if the 
freight rates had not been so high? 

Mr. Murphy. Right now, my dear sir, in our own State, where we had a 
drought in a certain few counties west of the river, and consequently no hay, 
the rate is so high on hay that those people can not ship it in. They had better 
let the stock die than try to save it. Now, that is the position they are putting 
up to us. 

We took the matter up with the carriers and asked them to put in for even 
a short time an emergency rate on hay and feed to that particular local dis- 
trict to take care of the situation, and we are informed that they can not do it ; 
that the rates are fixed to give them a certain amount, and to take away any 
of that would not do ; it is contrary to the Government's policy. 

The Chairman. Have you any authenticated record to establish that that 
we can put into this hearing to show that people are letting cattle and stock die, 
because they can not get enough out of it to pay for the hay? 

Mr. Murphy. Yes ; I think they will do that. I think I could get letters from 
the actual people that will present that matter to you. 

(The letters referred to are as follows :) 

Huron, S. Dak., January 23, 1922. 
South Dakota Railroad Commission, 

Pierre, 8, Dak. 

Gentlemen: We have a request, representing farmers in Jackson County, 
asking about the possibilities of securing reduced rates on feedstuffis shipped 
into that county this winter. The appeal directed us to say that it costs just 
as much to ship in feed now as it did before the first of the year ; that they need 
supplies ; and that they can not afford to ship in under present conditions. Will 
you kindly advise me if it is possible to do anything for these people? 
Sincerely yours, 

South Dakota Farm Bureau Federation, 
By Geo. A. Starring, Secretary. 



Kadoka, S. Dak., Jan/uary 2Ji, 1922. 
Board of Railroad Commissioners, 

Pierre^ 8. Dak. 

Gentlemen: A heavy blanket of snow has covered the grass for about six 
weeks, and snow continues to fall, until now we have more snow than during the 
long hard winter of 1919-20. Feed supplies are practically exhausted and is 
already being shipped in, as well as cattle and sheep being shipped out to feed. 
We are shipping 800 head of sheep to Draper, and find that the rate is very 
high. Would it not be possible to secure a reduced rate on grain, hay, and live 
stock when shipped to feed? You are aware of present financial conditions and 
the difllculty of paying any kind of a rate. We will appreciate any assistance 
you can render in this matter. 
Very truly yours, 

J. H. Snydeb, President. 
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PiEEBE, S. Dak., February 20, 1922, 
Hon. J. J. Murphy, 

Board of Railroad Commissioners^ Pierre, S, Dak, 

Deab Sib: It has been reported to this office that a great many cattle as 
well as other live stock have died of starvation in the western part of this 
State owing to lack of feed, and reports which have come to us of deaths 
from disease can doubtless be traced to the same general cause. It appears 
that in a number of localities, this serious condition of shortage of feed could 
be remedied if feed could be. shipped in from other parts of the State where 
there is an abundant supply. This condition is generally true as to lack of 
feed in Jackson County and in various counties of the Black Hills district of 
the State. Our information also is to the effect that owners of live stock are 
not able to ship in feed to save their cattle owing to the high transportation 
. rates, and after surveying the situation, we are thoroughly convinced that a 
reduction in these rates is absolutely necessary in order to relieve the situation 
In this State as above outlined. Anything that you can do toward securing 
reasonable rates that will enable live stock owners to ship feed to the points 
where it Is most needed will be of great benefit and will save many thousands 
of dollars to the live stock interests of this State. 
Yours very truly, 

J. E. Pheij»s, State Veterinarian. 

Mr. Sweet. Also, Mr. Murphy, can you put Into the record there a showing 
in general of the amount of hay in that territory that has not been shipped 
and is remaining there and is gradually rotting in the fields because it*is not 
being transported? 

Mr. MuBPHY. There are thousands of tons within a hundred miles of the 
outskirts of the district that has no hay. 

Mr. Sweet. That is just what I wanted to get into the record. 

Mr. MuBPHY. And I would say to you, gentlemen, as I have just been re- 
minded, that in the hay case before the Interstate Commerce Commission I 
believe their findings will support that very proposition. It is not a mooted 
question ; it is an actual condition. 

Mr. Newton. Were the hay rates reduced at the hearing? 

Mr. Murphy. Slightly; yes, sir. 

Mr. Gbaham. West of the Mississippi River? 

Mr. MuBPHY. Yes. 

Mr. Gbaham. I know we did not get any of it in Illinois. 

Mr. Newton. Some one was telling me that following the reduction of the 
hay rates there was no material increase in the movement of hay. Do you 
know anything about that? 

Mr. MuBPHY. The movement of hay would not perhaps be reflected. Hay 
is a light loading commodity and it is figured out on the hundred pounds, or 
the ton basis, and where the freight rate is from $6 to $10 or $12 a ton a small 
reduction in the rate does not make so much difference. The rate is still so 
high that the product will not move. 

Mr. Sweet. And what was about the average freight rate from South Dakota 
to Chicago on hay prior to this time? 

Mr. MxJBPHY. Well, now, there is the proposition. You have a ton rate on 
hay; you increase the rate 25 per cent, then you increase the increased rate 
rate 85 per cent, and don't you see, you get a very high rate. 

Mr. Sweet. The rate now is something like $6, is it not? 

Mr. MuBPHY. If you say the average rate, it is probably more than $6. It 
would run from $7 in South Dakota to the Chicago market to $10 or $11 a 
ton. 

Mr. Sweet. What was the old rate? 

Mr. MuBPHY. The rate of $8.50 from Gayville would probably have been a 
rate of about-rbefore there were any adjustments in those rates — $5 per ton. 
I would not want to quote that tariff as authentic, you understand. 

Mr. Sweet. I am just asking generally. 

The history of hay rates from representative Chicago, Milwaukee & St. Paul 
stations in South Dakota to Chicago since November 1, 1910, is indicated by 
the following table in rates per ton: 
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Alexandria, S. Dak 
Mitchell, S. Dak. . . 

Kimball 

Chamberlain 

Okaton 

Kadoka 

Rapid City 

Milbank 

Waubay 

Aberdeen 

Ipswich 

Mobridge 



Smf 

613 
660 
680 
765 
800 

&QQ 

oW 

605 
641 
609 
720 
800 



Nov. 1, 


Dec. 2, 


Aug. 25, 


1910. 


1914. 


1918. 


$4.70 


$5.10 


$6.40 


4.70 


5.10 


6.40 


4.70 


5.10 


6.40 


4.70 


5.10 


6.40 


4.80 


5.30 


6.50 


5.00 


5.40 


6.80 


5.40 


6.20 


7.80 


5.00 


5.40 


6.80 


6.00 


5.40 


6.80 


5.00 


5.40 


6.80 


5.00 


5.40 


6.80 


5.20 


5.60 


7.00 



^Sfe,"' 



$&60 
&60 

aeo 

8.60 

aeo 

9.20 
10.50 
0.20 
9.20 
9.20 
9.20 
9.50 



Tariff ref. Chicago, Milwaukee & St. Paul, I. C. C, B-2237, B-2993, B-4173. 

The Chairman. To the best of your recollection, what was the peak price 
for hay in the last five years? 

Mr. Murphy. The peak price ft)r hay in the last five years? There was a 
time (luring the hard winter of 1919 and 1920 when tlie price of hay was up 
with us to $25. 

The Chairman. Take normal conditions in the Chicago market, about what 
will hay be worth as a high level? 

Mr. Murphy. Have you any particular grade in mind? 

The Chairman. The hay that you are talking about. 

Mr. Sweet. Good upland prairie hay. 

Mr. Murphy. The best grade of prairie hay? There is quite a variation in 
the price of hay. To give you an average I do not believe I could. 

The Chairman. Take any grade you choose. 

Mr. Murphy. I do not care about the grade. There is quite a variation in 
different years, comparing one year with another. 

The Chairman. I would like to get what you might call the normal peak in 
the Chicago mauket. 

Mr. Murphy. I should say $14 to $16. 

The Chairman. And what is it now? 

Mr. Murphy. It is right about that now. 

The Chairman. The same price now? 

Mr. Murphy. Yes, sir. 

The Chairman. And the freight rate has increased how much? 

Mr. Murphy. The freight rate is anyway 67 per cent higher than tho 
old rate. That is a peculiar thing, in dollars and cents the longer-haul rate 
is on a higher level and when increased a flat i)ercentage it is thrown still 
farther out of line. When you talk about an average you have got some study 
on your hands, and I certainly would not assume to try, without making a 
special study of it, to give approximately what the average would be. 

Mr. Ha WES. Through what States on its way to Chicago would a carload of 
hay pass from South Dakota? 

Mr. Murphy. It depends on what part of the State the hay originated in. If 
it originated in the Black Hills country, the western part of the State, it 
would go down on either the Northwestern or the Burlington through Nebraska, 
and it w^ould depend on what market the hay was going to as to what Stat<« 
it would then pass through after leaving there. It might go to the Omaha 
market and not leave Nebraska ; it might go to Kansas City or the southeast. 
A great deal of hay from that territory there, ;Nebraska, Kansas, and South 
Dakota, goes down into Mississippi. 

Mr. Ha WES. I ask regarding this particular shipment, because it is an 
interesting case. 

Mr. Murphy. That shipment moved through, beginning right in the southeast 
corner of South Dakota, moved through Iowa and part of Illinois to Chicago. 

Mr. Ha WES. Mr. Murphy, the freight rate on this shipment was so high that 
it occasioned an actual loss to the farmer? 

Mr. Murphy. Yes, sir. 

Mr. Hawes. Now, suppose this law was change<l and your State was given 
jurisdiction over rate fixing; what would you have done in your State? 

Mr. ^Iurphy. In our State in this emergency proposition we certainly would 
have taken care of it to the benefit not only of the shippers but the carriers, 
because the hay would have moveil instead of rotting. 
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Mr. Hawes. Would you have lowered the rate? 

Mr. Murphy. For that emergency I think undoubtedly the economic situation 
would warrant it. 

Mr. Hawes. You would have lowered the rate in South Dakota. That would 
have been your remedy? 

Mr. Murphy. As applied to that emergency situation? 

Mr. Hawes. Yes. Then when the carload passed over into Iowa what would 
have hapiiened? 

Mr. Murphy. As far as that particular lowering of that intrastate rate is 
concerned it would not have affected that movement — increased or decreased 
any movement interstate, and owing to the conditions I do not think the hay 
would have moved interstate. 

Mr. Hawes. Now, we start with a carload of hay from South Dakota, where 
you consider the rates are excessive. 

Mr. Murphy. Yes, sir. 

Mr. Hawes. Your remedy in Soutli Dakota would have been to lower the 
rates in that State? You have just stated so. I believe. 

Mr. Murphy. No ; on the intrastate shipment of hay from certain producing 
points where they have the hay to this particular point in the dried-out dis-. 
trict where they need the hay we would put in a lower rate so as to make 
tlie movement of hay possible. We believe that is a good thing to do, not only 
for the cattle raiser, the producer of the hay, but also for the railroad. 

Mr. Hawes. Then you would have luwere<i the rate by action of the South 
Dakota commission, say, for instance, to the Iowa line? 

Mr. MxRPHY. No: we might not have gone anywhere near the Iowa line. 
We have got thousands of tons of liay l>etween the Iowa line and this par- 
ticular district. We miglit not have lia<l to put in a rate that would move that 
hay over 100 miles and taken care of the whole situation there and provided 
them relief. 

Mr. Hawfs. I ,am asking these questions l>ecause of my ignorance of the 
subject. 

Let US start this carload of hay from a specitic point in South Dakota. I 
want to find how a change in tliis law would affect ultimately the cost to the 
farmer. Your remedy in the Statue of South Dakota would be by .lowering the 
rate to the State line, and there your jurisdiction would have ended? 

Mr. Mi-RPHY. Yes, sir. 

Mr. Hawes. Then you would receive no relief from that point on unless the 
Iowa commission cooperated with the South Dakota commission and lowered 
its rate? 

Mr. Murphy. No; I do not think the action of Iowa and South Dakota would 
have any result — would bear any result at all. That rate when it leaves South 
Dakota becomes an interstate rate and subject to the fixing of rates by the 
Interstate Commerce Commission. 

Mr. Hawes. So the change of tliis law, as you are asking it, would have only 
affected the movement of the hay within the boundaries of South Dakota? 

Mr. Murphy. Yes, sir. 

Mr. Hawes. And that is all ? 

Mr. Murphy. It would just take care of that one need there, yes, sir; and 
we would not have had to make it generally applicable in the State unless the 
fa^t8 warranted It. 

Mr. Hawes. Now, the farmer was suffertng because of the low price of hay, 
and at the same time we know that the railroads probably were suffering for 
a number of other reasons. Suppose the railroads said they could not haul 
that hay without an absolute loss, how would you meet that situation? 

Mr. Mi'RPHY. I do not believe that even In an emergency a railroad commis- 
sion wouhl undertake to compel the carriers to haul it at less than out-of- 
pocket cost, and any time a railroad can haul it at more than out-of-pocket cost, 
providing that It would not move under a higher rate, the railroad Is benefited. 

This theory that you can increase the revenues by increasing rates — ^there is 
a limit to that — and when you reach that limit you are going to stop, wbether 
you want to or not. You may go on increasing rates, but you will not increase 
revenues, because the traffic will not move. 

Mr. Hawes. As to the merits I am just as ignorant of the railroad question 
as I am of the question of the farmer. But Mr. Farmer had his hay and wanted 
to move it; he could not move it at the high rate; your remedy to help the 
farmer would have been to have lowered the rate in the State. Now, suppose 
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the railroad claimed they could notimove the hay without loss of money, what 
would have happened in a situation of that kind? 

Mr. Murphy. I would like to explain that in this way : Supposing that there 
was no regulation at all ; supposing we go back when the business was not 
regulated ; in an emergency of that kind the carriei^s would voluntarily put in 
lower rates to take care of it. There is nothing new about that. 

Mr. Hawes. I am citing a situation, just a hypothetical case, w^here the 
railroad would say it could not, for various reasons, carry at that particular 
time this hay without a loss. • 

Mr. Murphy. Now, you are assuming that we would put in a rate unrea- 
sonably low. 

Mr. Hawes. No; I am not assuming anything; I am asking you a question. 

We will admit now that the farmer could not move his hay at a profit be- 
cause of the high railroad rates. I am assuming again tlmt the railroad could 
not have moved the hay unless it lost money. 

Mr. Murphy. All right: now let us go just as far as we can go on that. 
Assuming that that situation you describe is an actual situation, It still might 
be in the interest of that railroad to move that hay for nothing, let alone at a 
loss, in order to keep the business along its lines going. 

Mr. Hawes. That is a matter for consideration for the railroad to a certain 
extent. 

Mr. Mi^RPHY. And necessarily it is a matter for consideration of those that 
may have any regulatory jurisdiction. 

Mr. Hawes. Of course, Mr. Murphy, I realize that the public has an interest 
in the railroad situation entirely apart from the man that owns the hay and 
the man that owns the railroad. 

Mr. MuBPHY. Yes, sir. 

Mr. Hawes. Now, getting away from that for a minute, if we restore to the 
States the Intrastate control of rates, then according to this illustration It 
would only affect, in a shipment of hay from Soutli Dakota .to New Orleans, 
the rate in the State of South Dakota. 

Mr. Murphy. On the movement of a shipment of hay from a point in South 
Dakota to New Orleans, the intrastate rate for an intrastate movement of hay 
within the State of South Dakota would have no bearing on that rate at all; 
it would not be in that rate. That intrastate rate applies only on the movement 
from a point within the State to a point within the State. Do you get me? 

Mr. Hawses. Yes; now, suppose- we take this carload of hay from South 
Dakota to New Orleans, and we make this change In the law so that South 
Dakota and each intervening State may regulate intrastate freight rates; so 
far as South Dakota was concerned, if the change was made, the only effect 
on rates would be the short haul within the State of South Dakota. Is that 
right? 

Mr. Murphy. Yes, sir. 

Mr. Hawes. That is all. 

Mr. Murphy. Now, gentlemen, I just want to nmke one other remark along 
that line. We produce lignite coal in South Dakota. The situation there now 
is under this system — we are going to try to help ourselves and we don't know 
whether these people down here will let us do it or not; we have kept away 
from it quite a while in order to not disturb another situation, but the rates 
in effect for a 20-mile haul, intrastate, in South Dakota, are equal to a rdte 
from an interstate mine 140 miles way. The rate intrastate from that same 
intrastate mine to any other town or city in the State of South Dakota is 
materially higher than the Interstate rate applied to the same point of desti- 
nation for a longer haul. 

Mr. Graham. How does that happen? 

Mr. Mi^rphy. What I wanted to get at was that if this legislation was en- 
acted to remedy this situation, restoring to the State the right which it hai 
before the war — ^and is recognizing tlie Slireveport decision — the South Dakota 
commission would be permltte<l to establish rates no lower, all material ele- 
ments considered, than the Interstate scale, and give our mine owners an 
opportunity to compete wltli the other lignite miners in that general territory. 
And. gentlemen, thousands of tons of coal from those little lignite mines in 
South Dakota have been hauled by truck and team — some as far as 50 miles — 
because they could not ship it by rail and compete with those enjoying the 
interstate rate. Does that mean anything to you when you talk about fair- 
ness, when you talk about the Congress, by legislation, by enactment of law, 
first, fixing a rule of rate making, and second, preventing the State from exer- 
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cising the power to grant relief. As it has worked put under the interpreta- 
tion of existing law by the Federal authorities, the Interstate Commerce Com- 
mission or the lower Federal courts, there has been brought about a situation 
that to our minds, who are at home and know what the actual results are, is 
critical and very harmful. 

Mr. Mapes. I want to ask Mr. Murphy on what theory the Interstate Com- 
merce Commission held that you could not fix an equitable rate when you say 
that your intrastate rate for 20 miles on coal is as high as some of the inter- 
state rates for over 100 miles. 

Mr, MuRPHT. Yes, sir; that is correct. 

Mr. Mapes. On what theory is it that you can not remedy that situation? 

Mr. Murphy. That particular rate — we would have to go back in history 
on those rates to get an understanding. I do not suppose we will have the 
time. I have kept you undnly long now. 

Mr. Mapes. I think it is important for the committee to have that. 

Mr. Murphy. At the time that the director general had charge of rates and 
there was a great coal shortage, a great car shortage, the situation was very 
difficult ; we all got some gray hairs out in my country, out in the bush, trying 
to solve the situation. But we took up with the director general the question 
of putting in some low lignite rates from North Dakota fields in certain portions 
of Minnesota and South Dakota. We tried also to get them to put in that same 
scale of rates from the South Dakota mines on the same kind of coal to the 
same destination. We succeeded only with reference to the North Dakota 
movement. Now, in view of the fact that the decisions have all been against 
the States when they have been prosecuted, we did not attempt to reduce those 
South Dakota rates. 

Let me repeat that. I wanted to say that in view of the decisions in other 
State cases, in which the States got the worst of it and their jurisdiction was 
denied, we did not undertake to provide a reasonable scale of lignite rates from 
South Dakota points, intrastate. Now that is simply a question of policy. You 
may say that the commission of South Dakota fell down by not doing so, but 
in view of the litigation all going against the States in properly tried cases 
under the 1920 transportation act, we could not set* the wisdom of spending 
tlie people's money in such a fruitless endeavor. 

Mr. Sanders. Mr. Murphy, I want to get at the definite proposition that 
you are dealing with here, as to whether or not changes in legislation will 
give relief, and I would like to figure with you a little on this carload of hay 
from the southeast corner of South Dakota, because that is a definite proposi- 
tion and it is a very deplorable thing that hay can not be shipped from there 
to Chicago — a very important thing. 

What was the price per ton of that hay in the market? What did it sell 
for? 

Mr. Murphy. The price of that hay I have forgotten. The governor sent 
the file down to us to look up the rate, to see what was the matter, and as I 
recall it, Congressman, that price for hay was unduly low, and I called that 
to the governor's attention — that is, it was unduly low compared with the 
market price of hay that day, you understand, but if they had gotten the price 
of hay 

Mr. Sanders (interposing). Can you give me in dollars about what the price 
was? 

Mr. Murphy". I believe that hay actually sold for ten dollars and something. 

Mr. Sanders. About $10 was the market price of the hay in Chicago? 

Mr. Murphy. Yes, sir. 

Mr. Sanders. What was the freight rate from this southeast point in Cliicago? 

Mr. Murphy. If I am not mistaken, the rate from that particular point was 
^.50 a ton. 

Mr. Sanders. $8.50 a ton freight rate. What was it you say happened? 

Mr. Murphy. They sent him a request for a draft for $100 to take care of the 
advance charges, I think was the way it read, and he received back, as I recall 
it, $67.83. He had stacked his hay, cut it and stacked it and baled It and 
hauled it to the train, loaded it and shipped it, gave them the hay, and gave 
them some $82 and some cents. 

Mr. Sanders. Now, let me get this clear. Is the owner of the hay the 
shipper? 

Mr. Murphy. The owner, I believe, in this case was the farmer ; yes, sir. 

Mr. Sanders. The owner shipped it and got $10 a ton for it? 

Mr. Murphy. $10 or $10.80— something like that. 
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Mr. Sanders. In round numbers $10 a ton, and the freight was $8,50. 
Mr. MuBPHY. As I recall it; yes. 
Mr. Sanders. That would leave him $2^0' a ton net. 
Mr. Murphy. Yes, sir ; with the baling charge alone of about $3.50. 
Mr. Sanders. The difference between the selling price and the freight was 
$2.30. 
Mr. Murphy. Yes, sir. 
Mr. Sanders. Now then, you say this freight rate was too high? 

Mr. Murphy. I do; and the price too low. 

Mr. Sanders. Well, we can not control the price of hay. 

Mr. Murphy. No, sir. 

Mr. Sanders. We can only deal with this transportation problem. The 
freight rate was $8.50. How much was it increased over general order 28? 

Mr. Murphy. Well, that rate was increased — over 28? 

Mr. Sanders. Over general order 28. 

Mr. Murphy. On that particular movement — what is that, 33^ per cent? 

Mr. Slater. Thirty-five per cent. 

Mr. Murphy. On that interstate movement? 

Mr. Slater. Yes. 

Mr. Sanders. Thirty-five per cent. Now, then, if that were reduced back 
to the rate fixed under Federal control, it would be approximately — ^well, I 
will figure it exactly — $6.30. 

Mr. Murphy. Well, I have not figured it — ^that is, if that is 135 per cent. 

Mr. Sanders. $8.50 would represent 135 per cent; 1 per cent would be that 
divided by 135, and, then, 100 per cent would be 100 times that. 

Mr. Slater. About $6.30. 

Mr. Sanders. Yes ; $6.30 would have been the price if it had been left like it 
was fixed under Federal control. Now will you tell me what substantial relief 
it would have been to the farmer to have reduced that from $8.50 to $6.30? 

Mr. Murphy. It would have been just the amount of the difference in dollars 
and cents. 

Mr. Sanders. Just $2.20 a ton? 

Mr. Murphy. Yes, sir; and if you would reduce it 25 per cent that it 
was increased under the McAdoo order, it would be still that much more. 

Mr. Sanders. Do you remember how much he shipped? 

Mr. Murphy. This particular billing was two carloads. 

Mr. Sanders. And what was the loss, did you say? 

Mr. Murphy. $32. 

Mr. Sanders. The loss was $32. How many tons would that two carloads be? 

Mr. Murphy. I should say probably 36 to 40 tons. 

Mr. Sanders. Say 36 tons. Then, if he had gained — ^if it had been put 
back under the same schedule as it was under Federal control, which would 
have been a reduction of $2.20 a ton, it would have yielded him $79.20 more; 
so that instead of losing $32 he would have made $47.20. 

At the time the roads were taken over under public control, the roads were 
being operated at a deficit, were they not? 

Mr. Murphy. How is that? 

Mr. Sanders. At the time the roads were taken over from private control— 
at the end of Federal control — the roads were being operated at a deficit? 

Mr. Murphy. Under the operating plans of the Government — ^yes; I think 
so. That is, with all the inefficiency and everything that was in them during 
that^ operation, they were operating at a deficit. 

Mr. Sanders. Of course, we could not under the law, so far as the law i» 
concerned, compel the railroads to carry at an out-of-pocket loss. 

Mr. Murphy. No; that is — you say we could not? 

Mr. Sanders. The Congress could no by law, through its Interstate Com- 
merce Cimmisslon or any other way, compel the railroads to carry freight at 
a loss. 

Mr. Murphy. No, sir. 

Mr. Sanders. Under the decisions that have been held. 

Mr. Murphy. Certainly. 

Mr. Sanders. So that if we had reduced the rate — if the rate had been re- 
duced to a schedule which existed prior to the termination of Federal control, 
when the roads were being operated at a loss, this shipment would only have 
netted $47.20? 

Mr. Murphy. Yes, sir. 
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Mr. Sakdebs. After Federal control terminated the labor board added $000,- 
000,000 per year to the oi)erating expenses of the railroads on the labor element 
alone? 

Mr. MuBPHY. Yes, sir. 

Mr. Sanders. So, do you really think that the Ck)ngress or the Interstate Com- 
merce Commission under the law could have given that farmer any relief? 

Mr. MxjBPHY. Now, gentlemen, we are perhaps getting into deep water, but 
from my own personal viewpoint the fact that the labor bill of American rail- 
roads subsequent to the return of the railroads to private ownership was in- 
creased to the extent of $600,000,000 as an annual additional labor cost put 
there, as I understand it, by a Government agency, and that further burden 
imposed on the American people by that agency at a time when apparently the 
slump had hit us and we were going to pieces, was both wrong and unnecessary, 
and when we go into that it has never appealed to me and I do not believe it 
appeals to the average American that the creation of that Federal bureau, with 
its unlimited power in that direction, has worked out other than against the 
interest of the American people, and that may be a very unpopular thing to 
discuss in certain quarters, but in my judgm^it the people are going to have to 
discuss it and eventually settle it, and I doubt very much if the carriers had 
control over the hiring of men and what they would pay them, that we would 
have had that further burden imposed in event it would not have been nec- 
essary, to this extent at least, to increase the rates more than 25 per cent 
instead of 35 and 40 per cent ; and that is a matter that I do not regret having 
the opportunity of calling to your attention, that when you are considering 
rules for the guidance of Federal agencies, or when you are establishing Fed- 
eral agencies you do so with the greatest care. I think we are to-day suffering 
from many angles along that line, and that theory and that conclusion may with 
a great deal of consideration be applied to the activities of the Interstate Com- 
merce Commission. 

Mr. Sanders. Well, I do not know as you can charge up the Railroad Wage 
Board to the Interstate Commei'ce C'ommisslon, but you agree with me, do you 
not, that the real question out there is the increase In the operating expenses 
of the roads, because we can not, with the present operating expenses which 
are put upon them — we can not cut the rates, and no tribunal under any law 
we can pass can cut the rates below operating costs. 

Mr. Murphy. Yes, sir. Now, that is a question Involving some latitude. It 
ought to be a question of judgment. A commission having control of any par- 
ticular territory in the fixing of rates should be able to use some judgment as 
to what level of rates will bring the best results and not an arbitrary rule of 
rate making that requires that that authority give undue consideration to any 
one of those elements. There are so many things to consider, and with that 
lignite coal of ours do you think that It increase^ the earnings of that road to 
have the coal hauled by truck because it was cheaper? 

Mr. Sanders. I understand all that ; but don't you agree with me upon this 
proposition — that so long as the operating expenses are what they are now 
no commission, no matter If you had these sections altered as you want them 
altered — no commission could have given substantial relief to the farmer in the 
case you have cited? 

Mr. Murphy, I do not go that far. If it was a question of the commission 
exercising judgment and it should conclude that a lower level of rates would 
bring as much net, that is the rate that should have been put in rather than 
to establish rates that on an assumed tonnage will bring 6 per cent net. 

Now, gentlemen, when you have a tentative rule of rail rate making with a 
guarantee — It Is not a guarantee perhaps, but let us use that word, because that 
la the way the public understands it — of 6 per cent, I want to ask you if the 
carrier itself is as vitally interested in trying to get these costs down as it 
would be if that element were not given the consideration that It is as a question 
of public policy now? 

Somebody asked a while ago would the farmers have jumped In and told them 
to get higher rates. I do not think they would. But would it not be almost 
inconceivable to believe that the railroads, on the other hand, the operators — 
those in control of the roads are human — would strive particularly to cut 
down expenses If the Government is going to see to It that rates are fixed high 
enough to give them a fair return? And we would not to-day. In my judgment, 
have as good operating conditions as we have if that rule were allowed free 
use, gentlemen, but the fact is that when you go too far natural causes and 
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effects step in and the business qnlts and it is forced, if it is going to live, 
to Improve operating conditions and lower operating costs. 

Mr. Sanders. No rule of rate making or anything else can change the propo- 
sition that we can not by law either directly or through any tribunal make the 
roads do any act of transportation at a loss. Is not that true? 

Mr. MuKPHY. A rule that will make them do it? The natural law might 
compel some property adjustments in order that they would continue to live. 

Mr. Sandeks. I am not talking about what you might get the railroads to 
do ; I am talking about what we can do. We can not by legislation or through 
a commission compel the railroads to operate at a loss. 

Mr. Murphy. No, sir ; and we are not asking you to do it. We would like to 
have you repeal that law so that the Interstate Commerce Commission would 
be confined to interstate matters and the State commissions have jurlsdiclon 
over State matters. 

Mr. Graham. Mr. Sanders asked you the question whether we can compel 
them to suffer a loss. While we can not compel them, it Is true we can x)erinit 
them to suffer loss, can be not? 

Mr. Murphy. Yes ; I think so ; at least In many cases you can not prevent It. 

Mr. Newton. Mr. Murphy, you mentioned the coal situation up there. What 
I am Interested in — and I think most of the committee are — Is the exact situa- 
tion there as to what the rate was Interstate and what It was Intrastate, and 
when the testimony is sent to you for correction will you not have those rates 
put In there so that we will have In concrete form the problem that confronts 
your State commission there? You can do that, can you not? 

Mr. Murphy. Correct the statement. Yes; I would dislike very much to 
quote a tariff of rates. It Is a distance scale, and to give you those figures 
exactly from memory I could not. 

The Chairman. No; Mr. Newton's suggestion is that when you come to 
correct the copy of your remarks you add such a statement, to be embodied with 
your statement. 

Mr. Murphy. Yes ; I will be very glad to do that. 

Rates on lignite coal from Isabel, 8. Dak,, and Leith, N. DaJc,, to repregcnta- 
tive stations on the Chicago^ Milwaukee d 8t. Paul and Chicago d Noiih 
Western Railicays in South Dakota, Februm-y 25, 1922, 



From Isabel, S. Dak., to— 



Firested 

Timber Lake 
Trail City... 

Mobridge 

La Plant 

Parade 

Dupree 

Isabel 

Aberdeen... 

Mellette 

Wolsey 

Wessington. . 
Ree Heights. 

Blunt 

Pierre 



Miles. 



8 

19 

36 

62 

64 

93 

120 

143 

160 

182 

234 

245 

271 

310 

340 



Rate 
per ton. 



$1.00 
1.10 
1.10 
1.30 
1.30 
1.50 
1.60 
2.00 
2.10 
2.20 
2.30 
3.70 
4.60 
5.10 
5.70 



Inter- 


FromLeit] 
to same de 


state 




scale for 






equal 




mileages. 


Miles. 


SO. 674 


145 


.675 


134 


.675 


117 


.81 


98 


.81 


147 


1.08 


174 


1.215 


200 


L35 


223 


1.35 


196 


1.485 


219 


1. 755 


271 


2.025 


282 


2.16 


306 


2.295 


347 


2.43 


377 



Rate 

per ton. 



SI. 35 
1.215 
1.215 
1.08 
1.35 
1.485 
1.485 
1.755 
1.485 
L62 
1.755 
2.295 
2-295 
2.43 
2.565 



Tariff references: C, M. & St. P., I. C. C, B-3934; C, M. & St. P., I. C. C, B-45o8: No. Pac., I. C. C, 
7175. 



Mr. Ha WES. Mr. Murphy, we all want to reduce freight rates and passenger 
rates. There is a universal demand for that, not only from the farm but from 
the city. But this is a matter that I do not understand. You grow upland hay 
in South Dakota. You have it for sale, and at Birmingham, Ala., they want to 
feed It to mules. Now, the price of hay in South Dakota is controlled by the 
amount of export of liay sent out of South Dakota. In other words, consumption 
is not controlled in South Dakota. 

Mr. Murphy. Now, going to that, I will say 

Mr. Hawes (inteiT)osing). Is It or is it not, Mr. Murphy? 
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Mr. Murphy. We consume a lot of hay in South Dakota. We have a surplus 
of hay, however, and what we get for that hay depends upon the market price 
of hay at the markets or at the point of consumption. 

ilr. Ha WES. And the price and the freight rates. 

Mr. MUBPHY. You have to deduct all charges out of what we get for it. 

The Chairman. The delivered price. 

Mr. Murphy. Yes, sir. 

Mr. Hawes. Between South Dakota and Birmingham, Ala., that hay would 
pass through Nebraska, Iowa, Missouri, Kentucky, Tennessee, and Mississippi 
on its way to Birmingham. 

Mr. Murphy. Yes, sir. 

Mr. Hawes. Now, the rate at the present time is controlled by the Interstate 
Commerce Commission. If this change is made. South Dakotji will control 
the intrastate rate in South Dakota, Nebraska on its hay, Iowa in Iowa, Mis- 
souri in Missouri, Kentucky in Kentucky, Tennessee in Tennessee, and Missis- 
sippi in Mississippi, all wanting to sell hay, all hay-producing States, shipping 
hay to Alabama. So the result will be a competition in intrastate rates between 
seven States competing for the Birmingham market on hay. 

Mr. Murphy. No ; I do not see any competition there at all. 

Mr. Hawes. Well, from the boundary of South Dakota to Birmingham, Ala., 
the rate will be controlled by the Interstate Commerce Commission. 

Mr. Murphy. Yes, sir. 

Mr. Hawes. In South Dakota, if the change is made, it will be controlled by 
South Dakota. 

Mr. Murphy. But only on movement within that State; not on interstate 
movement. 

Mr. Hawes. Not on interstate movement? 

Mr. Murphy. No ; it has nothing to do with it. 

Mr. Hawes. That is what I wanted to get clear. I am not familiar with the 
subject. So this man who started his upland hay to Illinois would not affect a 
shipment to Illinois, but only inside of the State of South Dakota? 

Mr. Murphy. Yes, sir. 

Mr. Hawes. If it was on its way to Illinois it would not affect it? 

Mr. Murphy. No, sir ; any time that a shipment passes over a State bound- 
ary, even though it went within 3 miles back into the State, and that is the only 
point it was out, it is an interstate shipment, and whatever the interstate rate is 
between those points w^ill apply, regardless of what the State rate on intrastate 
movements might be. 

Mr. Hawes. Then how will this benefit you In any shipment outside of the 
State of South Dakota 

Mr. Murphy. Outside of the State, interstate? 

Mr. ILvwBS. Yes. 

Mr. Murphy. Why, we will have to fight out Interstate rates as we always 
have. 

Mr. Hawks. Then tliis change will not affect any import of hay or other 
farm products outside of the State of South Dakota? 

Mr. Murphy. Well, as applied to the intrastate movement in South Dakota, 
the State coninilssion or the State has the power to fix rates within that State 
and It will exercise it. That is all. 

Mr. Hawes. I understand. 

Mr. Murphy. And the exercise of that power and the rates fixed under it 
will apply only on movement within the State. 

Mr. Hawes. So, then, this change you are asking for will not have any effect 
on farm prwluets sent outside of the State? 

Mr. Murphy. In the rates fixed by the State ; no. 

Mr. Hawes. It would not affect them? 

Mr. Murphy. No, sir; it will affect that 15 or 17 per cent, whatever it is, of 
actual freight tonnage that is Intrastate that moves intrastate. 

Mr. Hawes. Then the benefit which you seek is on the movement of a com- 
modity from one point In the State to another point in the State, and it will 
not benefit you in an interstate shipment? 

Mr. Murphy. Yes. sir. Now, for insance we have a lot of road building in 
South Dakota. They let a contract here for a certain amount of gravel to 
surface the road, a building contract. A sand pit was opened up. Now, under 
existing tariffs the sand will not move. They can not afford to move it by 
train, but they will have to move It by truck. Now, when a situation like that 
arises, if we had authority in the State commission we could quickly arrange 
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a hearing of the carriers and shipi^ers and arrive at what would be a proper 
rate for that movement. 

Mr. Hawes. Providing it does not cross State boundary lines? 

Mr. Murphy. Yes, sir. And we go over that situation and meet the needs 
of the people and help the carriers. As it is now, the sand and gi'avel is not 
moved; the railroads get notlilng out of it and the situation is very bad. 

Mr. Hawes. I assume that the great agricultural States of North and South 
Dakota, Iowa, Nebraska, and Kansas have tlieir prices of c<:)imnodities kept up 
by their interstte and foreign exports, not the production and consinnption 
in the individual State? 

Mr. IMUBPHY. Yes; I think that is true. Our consumption in the State — 
we eat up whatever we need — then beyond that we have got to rely on the 
markets of the world, whether it is grain or hay, or whatever it is. 

Mr. Hawes. This change of law would not affect your markets in other 
States or the markets of the world? 

Mr. Murphy. No, sir; I think that is correct. 

Mr. Hawes. It is simply on local hauls? 
- Mr. Murphy. Yea, sir; and will save cur people the necessity of going to the 
expense of coming to Washington on local rate matters. 

Mr. Hawes. The benefit that you would receive by this change can be easily 
ascertained by the exports of any State. I mean the per cent. For illustrati(»n, 
there is a large volume of corn raise<l in Kansas, but sui>pose Kansas uses, just 
for the purpose of illustrathm, a million bushels of corn : the outside market uses 
50.000,01)0 bushels ; the effect of the rate on corn would be 1 out of 50. 

Mr. Murphy, No ; It might not. That would not be the proportion, anyway : 
but here is the proposition : Much of the products that are raised in an agi'icul- 
tural State are fed right on the ground ; they are not shlpi^ed at all. You would 
have to lind out how much of the commodity or commodities moved by freight, 
then what percentage of that was taken interstate. 

The Chairman. Are there other questions to ask this witness? Have you any 
further statement to make yourself, Mr. ^Murphy? 

Mr. Murphy. I believe not. I want to thank the committee for the oppor- 
tunity of appearing before you. 

The Chairman. We want to thank you. sir. The committee has profited by 
your remarks. Without objectirn, the meeting will stand adjourned until 
10 o'clock Monday morning. 

(Whereui)on, at 1 o'clock p. m., the committee adjourned until 10 o'clock a. ni., 
Monday. February 27, 1922.) 



Committf:e on Interstate and Foreign Commerce, 

House of Representatives, 
Mondajf, February 27, i0^2. 

The committee met at 10 o'clock a. m., Hon. Samuel E. Wlnslow (chairman) 

presiding. .„ , .^^ .» 

The Chairman. Gentlemen of the conunittee, we will proceed with the con- 
sideration of the railroad bill, to which we were giving attention on Saturday 
last, and will hear Mr. Benton. 

Mr. Benton. Mr. Chairman, Mr. Taylor Is going to address the committee this 

morning. 

STATEMENT OF MB. H. G. TAYLOR, CHAIRMAN OF THE NEBRASKA 
RAILW^ COMMISSION AND CHAIRMAN OF THE EXECUTIVE 
COMMITTEE OF THE NATIONAL ASSOCIATION OF RAILWAY 
COMMISSIONERS. 

Mr Taylor. Mr. Chairman, I was struck the other day with the illustration 
used by Judge Alney, of Pennsylvania, when he remarked that the present 
method of regidatlng railways In this country through a centralized agency m 
Washington is of such a character as to make it Impossible for that central 
agency to see anvthing but the broad, level plain, and to be unable to pee tnc 
hills and vallevs^ with which we who are In the territory are more familiar . 
and' it occurred to me that In the past an Important change In history was due 
to a similar disability to perceive a vital detail. 

I recall reading Victor Hugo's matchless dt^scription of the battle of Abater 
loo Se fe giaphlcallv plcture<l the im-ident of the failure of the commanding 
officers lo take note of a deep ravine in the battle field. Invisible from the 
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Iielglits, and when the forces of Marshal Ney were sent across that field they 
came unexi>ectedly upon this ravine and were thrown into confusion and dis- 
aster. Now, out in Nebraslca we think that we have been unable to feel the 
consequences of just such mistakes. We have hills and valleys in rates and 
ti-affic conditions which, through our experience — ^which possibly has been a 
little more extended than that of some of the other States — we have come to 
believe the centralized authorities have not seen. 

Before I go further with that thought I think it will be well to suggest that 
in my opinion the State commissions have a broad view of the railroad situa- 
tion. That is not tlie common opinion, but I believe that the State commissions 
through a long process of years have learned to realize that railroads in their 
essential character are national, and that there must be a national authority 
with general supervision. I think this is indicated by the resolutions adopted 
by the national association of commissioners at their meeting in Atlanta last fall. 
At the outset in that meeting the resolutions conjmittee adopted unanimously 
resolutions which reflecte<l the irritation and aggravation State commissions had 
experienced through Federal regulation during the past few years; that is, they 
prepare<l resolutions which provhled that all power over State rates should be 
reserved to the States. When the resolutions were brought upon the floor there 
was objection to them, and after a full and free discussion the convention 
niianimousl.v rejected the report of tlie committee and adopted resolutions, one 
of the paragraphs of which was as follows : 

"That we urge upon Congress Immediate legislation, at the present session, 
which shall so amend the interatate commerce act as clearly to define and limit 
thf powers of the Interstate Conunerce Commission, so that no intrastate rate 
may be changed or set aside without proof by competent evidence and upon find- 
ings of fact made tliat the same Is noncompensatory and Injures a person or 
pei"sons or a locality or localities engaged In interstate commerce to such an 
extent as seriously to diminish the business of such person or persons or seri- 
ously to retard the growth and development of such locality or localities." 

The last paragraph of the resolutions bears on the same point and reads as 
follows : 

**That as an aid in the construction of the interstate commerce act by the 
conmiission and the courts Congress is requested to incorporate in such amenda- 
tory legislation a declaration of the purpose of Congress to recognize the rights 
of the several States to exercise full and final jurisdiction over all rates for 
intrastate transportation which do not injure persons or localities engaged In 
Interstate commerce In the manner aforesaid." 

Mr. Jones. That covers practically this amendment? 

l^Ir. Taylor. It is practically the same. 

Mr. Merritt. That language refers to persons or localities? 

Mr. TayijOr. Yes, sir ; to persons or localities. 

Mr. Merritt. A railroad is not a locality. In other words, you are not looking 
out for the interests of the railroads? 

Mr. Taylor. Mr. Congressman, there has been no thought to ignore the inter- 
ests of the railroads, but there is a serious question as to whether a railroad 
may be seriously injured by a question of discrimination between State and 
interstate rates. Now, there may be very infrequent cases where that might 
follow, but they are exceedingly rare, and, as a matter of fact, practically every 
decision by the Interstate Commerce Commission with reference to discrimina- 
tion has been made with reference to persons or localities. 

Mr. Jones. The term "person or persons," as used there. Includes corpora- 
tions? 

Mr. Taylor. Yes, sir. 

Mr. Merritt. It does include railroads? 

Mr. HocH. That Is the language of the statute. That Is incoiporated in the 
present statute dealing with the control of Intrastate rates by the Interstate 
Commerce Commission, so that If the language Is not broad enough in this 
suggested amendment, it is not broad enough in the present statute. 

Mr. Taylor. The act was amended when the transportation act was passed 
so as to provide for or permit railroads to file with the Interstate Commerce 
Commls.sion complaints as to discrimination. -^ 

Mr. Mapes. You said something in that first paragraph about rates being non- 
compensatory? 

Mr. Taylor. Yes, sir. 

Mr. Mapes. That has reference to the railroads, does it not? 

:Mr. Tayi-or. It would have reference to them to that extent ; yes, sir. 
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Mr. Mapes. I am not sure that I caught your meaning fully when you said 
there was some question in your mind as to whether any intrastate rate was 
discriminatory as to a railroad or as between two railroads. What did you 
mean by that? 

Mr. Taylor. I meant just this, that very rarely is a railroad called upon to 
complain about a discrimination, because the injured party in a discrimination 
is the shipper or the locality. Unfortunately, the history of It is that the rail- 
road is interested in the question of discrimination only because it desires more 
revenue, and I intend to touch upon that phase of the question a little later. In 
other words, the removal of the injury interests the railroad only because the 
remedy ordinarily is to raise the lower rate. 

Mr. Mapes. You do not mean that it is not interested because an intrastate 
rate can not be confiscatory? 

Mr. Taylor. No, sir ; I had in mind only what would induce the orders by the 
Interstate Commerce Comnyssion. The carrier as a carrier Is not concerned 
about that, but the shipper may be interested in it or the locality may be inter- 
ested in it 

Mr. Jones. That resolution, I take it, was intended to take care of both the 
shipper and the carrier, because it provides that the Intrastate rate shall not be 
set aside unless the same shall be found from competent evidence to injure a 
person or persons or the locality or localities engaged in interstate commerce, 
etc.,' and further on it says, ** and unless the same shall also be found frojn 
competent evidence to be unreasonable and noncompensatory under the condi- 
tions existing in such State." That would have its effect upon tlie carrier? 

Mr. Taylor. Yes, sir. 

Mr. Jones. So that the resolution is intended to take care of both the shipper 
and the carrier on that point? 

Mr. Taylor. The assumption, of course, is that the State commission's rate 
must be compensatory — tliat is, that no rate should be made for the purpose 
of removing a discrimination that was not in itself reasonable. That is the 
point I want to touch upon a little bit later. 

While we recognize, as this resolution clearly indicates, the right of the Fed- 
eral Government to have general supervision over all rates, so that the in- 
evitable friction and competition between the States themselves and between 
the States and the Interstate Commerce Commission may be reconciled, 
yet we profoundly believe that, as a practical matter of rate making, it is im- 
possible for that power to be located wholly in Washington. We believe that 
as a matter of practical administration, that can not be done, and, therefore, 
we insist that the act be amended so as to i)ermit for the State those things 
which we are sure out of our experience the States can do best, leaving 
to the Interstate Commerce Commission just that control over Interstate com- 
merce which It is best able to perform, with the additional power essential to 
reconcile any difference that may grow out of regulations by State commis- 
sions. 

Mr. Jones. This presupposes a hearing where the Interstate Commerce 
Commission or the Federal commission by its order changes a purely intra- 
state rate, or this presupposes that before that can be done there shall be a 
hearing? 

Mr. Taylor. You are speaking now of the Hoch bill? 

Mr. Jones. Yes; and I take it that the resolution of the National Associa- 
tion of Railroad Commissioners Is embodied In this amendment. Is it not 
embodied In the amendment? 

Mr. Taylor. The spirit of it is intended to be. 

Mr. Jones. That hearing, I take It, would be before the Interstate Com- 
merce Commission? 

Mr. Taylor. Ye;s, sir; but I think there should be, as I view it, a compul- 
sory section requiring a joint hearing conducted by representatives of the 
States and of the Interstate Commerce Commission. 

Mr. Jones. That is, the State commission and the Federal commission should 
sit jointly in determining the matter? 

Mr. Taylor. Yes, sir ; I would like to say that that Is being done now. Our 
own commission next month will sit with the Interstate Commerce Commis- 
sion In a question Involving a discrimination. 

Mr. Jones. If representatives of the Federal commission should sit wtn 
your commission, who would have the determination of the matter after the 
hearing? 
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Mr. Taylob. Necessarily it must be the Interstate Commerce Commission that 
must determine the question. 

Mr. JoN£s. You still concede that to be the correct principle, even under a 
provision compelling a joint hearing? 

Mr. Tayloe. Yes, sir ; necessarily that must be true. The value of that sort 
of hearing exists in the fact that the Federal authority gets the point of view, 
the advice, experience, and knowledge of the local authorities. At the present 
time the law provides only for optional action on the part of the Interstate Com- 
merce Commission. While it is not incorporated in this bill, my own idea is 
that it ouhgt to be made compulsory, so that in every instance involving a case 
of discrimination there would be a Joint hearing. 

Mr. Jones. In effect.your view is that the Federal commission will be more 
apt to have all the facts and to render a decision more in harmony with the 
facts at such a joint hearing than they could otherwise do? 

Mr. Taylor. Yes, sir. While I did not intend to go into that aspect of the 
matter at this n^articular point, I might say that one of our greatest difficulties 
at present and, to my mind, the one most productive of evil, lies in the inability 
of the Interstate Commerce Commission, or its representatives, to get a record 
based on the facts as they would be made to appear before a State commission, 
wliich would include all the facts and circumstances surrounding the traffic 
within the State. That is the difficulty that exists to-day, and it is a difficulty 
that has produced much of the evil of which we complain. 

Now, as to the question of this centralized power, what I have just said bears 
upon 

Mr. Mapes (interpos'ng). You say that the State commission should acquire 
the right to settle those questions which experience has shown they are best 
able to handle. Will you name some of the things which you think come within 
that class? 

Mr. Taylob. There are great bodies of rates within every State that have no 
relation whatever and can have not the remotest relation to interstate rates, 
and the State commission should have authority to control those rates. Pre- 
sumably, there are thousands of such rates in every State, and the Interstate 
Commerce Commission, representing interstate commerce, has no interest in 
such rates. Why, therefore, should it be required or should it have authority 
to interfere in such matters? 

Mr. Mapes. Do you believe that in case the State rate is lower than the inter- 
state rate, upon complaint the Interstate Commerce Commission should have 
the right to increase it to the level of the interstate rate? 

Mr. Taylob. No, sir; not unless that intrastate rate is shown to be part of 
an interstate rate, or that the lower State rate is injurious to interstate ship- 
ments. Of course, that bears upon the principle involved in section i5a as to 
whether or ilot the lower rate produces its portion of the revenue necessary to 
maintain the level of 6 per cent. Of course, I ha(\ not intended to discuss that, 
but it is somewhat involved in the proposition that I lay down. My own idea 
of that Is that it was an entirely new principle and that it was not Intended to 
cover the question of discrimination, as incorporated in the Shreveport decision, 
and, to my mind, it is an incorrect principle, so far as it applies to intrastate 
commerce. 

Mr. Gbaham. It is in reference to the intrastate rates that I want to clear 
up a question in my own mind if I can. Let us take a concrete case : How far 
is it from Omaha to Sidney, in your State? 

Mr. Taylob. About 350 miles. 

Mr. Gbaham. How far is It from Denver to Sidney? 

Mr. Taylob. Approximately 250 miles. 

Mr. Gbaham. Suppose you had a local rate in Nebraska fixed by your local 
railway commission, or by law, of 2 cemts per mile, and suppose in Colorado 
they had a rate of 4 cents per mile as the interstate rate from Denver to Sidney, 
or more for the shorter distance than the intrastate rate from Omaha to Sidney. 
Under those circumstances, suppose the Denver merchants should complain, 
Haiming that Sidney was in their territory, and that your rate was a discrimi- 
natory rate : Under the decision in the Shreveport case, it is doubtless true that 
the Interstate Commerce Commission would interfere with that inequality, 
would It not? 

Mr, Taylob. Under the present policy, they would. 

Mr. Gbaham. And what is true as between Omaha, Sidney, and Denver would 
be true as to every city outside of Nebraska that wants to do business inside 
of your State, is it not? 
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Mr. Taylor. You are speaking now of passenger fares? 

Mr. Gbaham. I am speaking of both passenger and freight. 

Mr. Taylor. Tliere is a differentiation to be drawn between passengers and 
freight, but, in a general way, what you say would be true. 

Mr. Graham. Do you consider that a correct principle? 

Mr. Taylor. I do not want you to understand me as contending for the right 
of the Nebraska Commission to establish such a rate from Omaha to Sidney, 
under such circumstances, provided — and that is a point I want to stress later 
on — that the shippers in Denver can show as a positive fact that the difference 
in those rates constitute a discrimination. My opinion is that a mere differ- 
ence in rates is not a discrimination, but, unfortunately, that has been almost 
the sole basis for the doctrine in tlie Shreveport case. , 

Mr. Graham. Tlie Shreveport case doctrine is that that difference does c«»n- 
stitute a discrimination in itself. 

Mr. Taylor. I tliink not. I think the Shreveport doctrine is that thei*e must 
be an actual and injurious diwrlminatlon im against interstate commerce — that 
is, that the obstacle that Is set up to impede the full and free flow of interstate 
commerce should be genuine and not flctitious, or not merely a paper situation. 

Mr. Graham. Created by a particular condition of trade? 

Mr. Taylor. Yes, sir. ' 

Mr. Graham. I was considerably Impressed upon bearing the story of the 
gentleman from North Dakota who told about the hay situation. I was wonder- 
ing if that intrastate rate on hay, which he said would be fixed, if he could 
fix it, so that they could move hay Inside of their own borders, would be held 
under such a ruling as that in the Shreveport decision, to apply to some other 
communities. I judge that would be regulated wholly by the i>ecullar condi- 
tions existing at that time In that State as to the hay market. 

Mr. Taylor. I should say that prior to the adoption of section 15a, the Inter- 
state Commerce Commission never regarded itself as having authority to inter- 
fere with such an adjustment as that. As a matter of fact, railroads have quite 
often foimd it necessary to make rates sometimes at less than cost to cure a 
situation of that nind. Sometimes they did it upon the request of State com- 
missions, and there are now innumerable rates of that character that are con- 
trolled, or have been in the past, by State commissions. 

Mr. Graham. That is what I am interested in — ^that Is, how far have the 
powers of your commission been restricted since this transportation act went 
into effect? 

Mr. Taylor. Stated succinctly, we can do this: We can approve a volnntaiT 
application to increase rates, but we have no power to authorize a reduction 
in rates. 

Mr. Graham. How does that occur? 

Mr. Taylor. If I may, I would like to describe that later. I will be pleased 
to go into that fully later on \n my statement. 

Mr. HuDDLESTON. Mr. Taylor, do I understand that the principles which regu- 
latory bodies dealing with Intrastate rates were required to adhere to prior to 
the enactment of the transportation act of 1920 are Identical with the prin- 
ciples which the Interstate Commerce Commission was required to adhere to? 

Mr. Taylor. I do not quite understand the latter part of your question. 

Mr. HuDDLESTON. Prlor to the transportation act of 1920, were the principles 
covering those regulatory bodies in the making of rates the same? 

Mr. Taylor. They were the same so far as making a reasonable rate was con- 
cerned. That is to say, the Interstate Commerce Commission dealt with rates 
per se, either as to individual rates or as to classes of rates, and the State com- 
niLsslons did likewise. Wlien the transportation act was passed, then the new 
question of the revenue consideration as applied to a scale of rates in a given 
territory necessary to produce a certain return was Imposed upon the Federal 
commls.sion, and they have been acting under that authority ever since. 

Mr. ^roDLESTON. To be more specific, were the State commissions prior to the 
transportation act required to fix rates which would yield the same net return 
upon Intrastate commerce as the rates the Interstate Commerce Commission 
would have fixed for interstate commerce? 

Mr. Taylor. Well, to the point of determining within the bounds laid down 
by the courts as to what a reasonable rate was. That is, the commission could 
not make a confiscatory rate. 

Mr. HuDDLESTON. What do you understand by a rate that Is confiscatory? 
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Mr. Taylor. The courts have laid down various standards for determining 
when a rate is confiscatory, and that is governed wholly by the circumstances 
of the case. 

Mr. HuDDLESTON. Is a rate necessarily confiscatory if it does not include a 
profit to the carrier? 

Mr. Taylob. It did not use to be, I believe, but in more recent decisions of 
tlie courts I believe the question of the reasonableness of rates has been given 
more consideration. At first, the question of confiscation was limited wholly 
to the taking of the property. Then they held that 1 or 2 per cent would not 
be confiscatory, but I think there has been a gradual opening up by the courts, 
and that they practically hold that 4, 5, or 6 per cent is essential. 

Mr. HuDDLKSTON. Can you refer us to some decision that touches upon that 
question? 

Mr. Taylor. No, sir ; not out of hand, but I will be glad to supply that. 

Mr. HuDDLESTON. Can you refer to any decision by the Supreme Court of the 
United States which holds that a rate in order not to be confiscatory must 
produce a profit to the carrier? 

Mr. Taylor. When you use the word " profit " 

Mr. HuDDLESTON (interposing). I mean by that something above the cost of 
carrying the commodity. 

Mr. Taylor. I think, if given the opportunity, I could do that. 

Mr. HUDDLESTON. I wish you would put that in your statement. 

Mr. Taylor. I will do so. 

Mr. HuDDLESTON. Was that identical principle applicable to interstate com- 
merce prior to the transportation act of 1920? 

Mr. Taylor. Well, the question of whether a rate is reasonable or not, of 
course, is usually the sole guide in determining what a rate should be. 

Mr. HuDDLESTON. Has it been held by the Interstate Commerce Commission 
that a rate which is not confiscatory is reasonable? 

Mr. Taylor. I think there have been instances where that has been held. 
As to whether a rate that is nonconfiscatory is reasonable, I do not know that 
that point has been passed upon. 

Mr. HUDDLESTON. What I am trying to get at is this : We will assume that the 
facts are undisputed, and that a State commission finds that a given intrastate 
rate yields whatever amount of profit is required by the courts, and you say 
there must be some profit : Now, does the Interstate Commerce Commission fol- 
low that identical rule? 

Mr. Taylor. As laid down by the State commissions? 

Mr. HuDDLESTON. Not as laid down by the State commission, but do they fol- 
low that same rule? 

Mr. Taylor. Not when you are considering the question of discrimination. 

Mr. HUDDLESTON. Is the carrier supposed by both regulatory bodies to earn 
the same amount — do they base their decisions upon the same principles with 
reference to the amount of the earnings — I refer to the period prior to the 
transportation act? 

Mr. Taylor. They did so long as the question of discrimination was not 
involved. 

Mr. HUDDI.ESTON. Discrimination or the lack of discrimination would not 
justify a confiscatory rate, and, therefore, you need not bring in the question 
of discrimination. What I am trying to find out is this, looking at the matter 
purely from the standpoint of profit earning: Was the amount of profit required 
by both bodies the same? 

Mr. Taylor. That was dependent upon how each body may have interpreted 
the decisions of the courts as to what " reasonableness " meant. Of course, 
" reasonableness " is a broad term, and there may have been different opinions 
as to what constituted reasonableness; but the same elements were considered 
undoubtedly by the State commission that were considered by the Federal com- 
mission. 

Mr. HUDDLESTON. The same principles of rate making may be said to apply to 
State commissions in regulating intrastate connnerce that apply to the Inter- 
state Commerce Commission in the regulation of interstate commerce? 

Mr. Taylor. Yes, sir; except where the question of discrimination was 
involved. 

Mr. HUDDLESTON. Do the State commissions make discriminatory rates? 

Mr. Taylor. Yes, sir. 

Mr. HUDDLESTON. Rates that discriminate between intrastate points? 

97096— 22~PT 1 6 



78 PBOPOSED AMENDMENT Tb TRANSPORTATION ACT, 1920. 

Mr. Taylob. Yes, sir; they might do so. 

Mr. HuDDLESTON. Is it coiisldered permissible that their rates shall be so 
discriminatory ? 

Mr. Taylor. Possibly not discriminatory, but it might be less than another 
rate for the same distance. We have that power, but it is not necessarily 
discriminatory. I think when I answered you by saying that a State commis- 
sion could make a discriminatory rate, I was too broad in my answer, because 
the State commission, no more than the Interstate Commerce Commission, can 
violate the statute against discrimination. 

Mr. HuDDLESTON. All of the States have such statutes, have they not? 

Mr. Taylor. Yes, sir. 

Mr. HUDDLESTON. Slnce the passage of the transportation act of 1920 the 
Interstate Commerce Commission has lixed the standard of profit to which they 
are required to adhere in making rates? 

Mr. Taylor. Yes, sir. 

Mr. HUDDLESTON. But that act not being applicable to intrastate traffic or 
to the State regulatory bodies, they are not necessarily compelled to adhere 
to that fixed standard of profit? 

Mr. Taylor. They are if they make any rate's under the present conditions. 

Mr. HUDDLESTON. There seem to be differences of opinion as to the extent to 
which this statute affects the power of State commissions to make rates. 

Mr. Taylor. I think our own situation illustrates that very well, or the 
Nebraska situation, and I would like a little later to describe that for you If I 
may be permitted to proceed a little further. 

Mr. HUDDLESTON. I do not care about going into the matter in detail; but, 
assuming that the State bodies still have the power to fix rates as applied to 
intrastate commerce, they are not required to provide for the same rates 
that the Interstate Commerce Commission under the transportation act must 
provide for, because their earnings are fixed in that act. 

Mr. Taylor. They are not, of course, bound by the specific terms of the trans- 
portation act, which, of course, was not in itself intended to apply to State 
commissions. 

Mr. HUDDLESTON. So that, unless it should be held by some controlling deci- 
sion of the court that 6 per cent profit, as fixed by the transjwrtation act, Is 
reasonable, and that nothing less than that is reasonable, the State bodies 
may fix rates yielding a profit of, say, 2 or 8 per cent? 

Mr. Taylor. They could. 

Mr. HUDDLESTON. In the proper exercise of their functions? 

Mr. Taylor. If they could get by the courts with it ; yes, sir. 

Mr. HuDDLESTON. Of course, unless you have some decision by the Supreme 
Court of the United States holding that a certain fixed percentajje is required, 
we have no means of knowing what percentage will be required. 

Mr. Taylor. I think there is no decision that determines definitely a certain 
fixed percentage. 

Mr. HUDDLESTON. Therefore, if the State commission should fix a rate that 
would provide only 1 per cent, it might be a reasonable return under certain 
conditions? 

Mr. Taylor. Yes, sir. There are cases affecting utilities where findings were 
made as to what was a reasonable return. In the Lincoln Gas case, I am re- 
minded that the court held that 8 per cent was a reasonable return, and in the 
Consolidated Gas case it was held that 6 per cent was a reasonable return. 
However, the court, like a commission, varies those rates of return according 
to the circumstances surrounding each case. To my mind, that is tiie only 
equitable method. It must be done by ft method that is elastic and that can 
be made to meet the conditions in each particular case. What might be a 
reasonable return in one instance might be entirely too much in another 
instance. We must have the circumstances of each case, in my opinion, in 
order to determine what constitutes a reasonable return. Our State commis- 
sion has followed that rule, and the Interstate Commerce Commission rpcognized 
and followed that rule prior to the passage of the transportation act, but now 
they have a fixed figure set out in the statute which applies until day after 
to-morrow. Following that time, without question, they will fix the rate of 
return, which will be fixed in the future in their discretion. 

Mr. HUDDLESTON. Is it not commonly agreed that the mere termination of 
this period you speak of as day after to-morrow will not terminate that standard 
of earning from the practical standpoint, and that the Interstate Commerce 
Commission will, in all likelihood, say that Congress having fixed that standard 
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for this period, it is to be accepted as an index o£ the judgment of Congress? 
Is not that the common opinion? 

Mr. Tayloe. I think that is the common opinion, except as there may be 
special conditions arising later on that would probably prompt the commission 
to change it. However, I take it that the commission will interpret the act 
of Congress as determining tliat question. 

Mr. HuDDLESTON. So that the termination of this period day after to-morrow 
will, as common opinion goes, have no bearing upon what is a reasonable return, 
it will not change the standard of what may be considered to be a reasonable 
return? 

Mr. Taylor. I think you are correct. 

Now, if I may proceed for a moment on the line of the impracticability of 
attempting from Washington to administer railroad rates f 

Mr. Parker (inteiT)osing). Did not the Supreme Court in the Eighty Cents 
Gas case hold that 6 per cent was a reasonable return ? 

Mr. TAYiiOR. What company was thatV 

Mr. Parker. That wms the New York Eighty Cents Gas Case. If my memory 
serves me correctly, the Supreme Court held that 6 per cent was a reasonable 
return in that case. 

Mr. Taylor. It has been some time since I read that case. 

Mr. Benton. I think the court held in that case that not less than 6 per cent 
would be necessary. 

Mr. Parker. In holding that act constitutional I think they did lay down the 
principle that 6 per cent Nvas a fair return for that utility. 

Mr. HuDDLEsTON. That, of course, applied to that particular company. 

Mr. Parker. That applied to that particular utility, and it was a rate that had 
been fixed by law. 

Mr. HuDDJJSSTON. The line of my inquiry related to the proposition that the 
circumstances in the case would control what was reasonable. For Instance, if 
it were shown that the carrier or public utility concerned had been guilty of gross 
waste in making its investment, the court would not necessarily hold that it had 
the right to earn a return on the money it had wasted as well as upon the money 
that it had wisely expended. 

Mr. Parker. I brouglit up that case because I thought it was in line with the 
questions you were asking. 

Mr. Hawes. Mr. Taylor, will you return to the subject of rates? 

Mr. Taylor. I will. 

Mr. Hawes. Then I will postpone my questions. 

Mr. Taylor. There is a tremendous physical disability which attaches to the* 
local angencies when these matters have to be brought to Washington for ad- 
judication. For Instance, an examiner representing the Interstate Commerce 
Commission comes out to Nebraska, 1,5(X) miles from here, and he has his sched- 
ule of hearings listed, some of them In Nebraska and some of them scattered over 
a wide territory. Now, he may never have been In Nebraska before In his life, 
and he knows none of Its local conditions. He conducts hearings In which he is 
permitted only to receive the testimony and make up a record. Any controverted 
questions as to the materiality of evidence he must refer to the commission, and 
£ave a ruling from the conunlssion upon them when they pass upon the case. He 
returns to Washington at the conclusion of those hearings, and prepares his 
report on a number of cases. The report Is submitted to the parties, and If there 
are protests they are tiled within a certain time. Then oral argument Is made 
before a division of the commission, the members of which have not had an op- 
IMjrtunlty to read any part of the record. Following that the opinion is rendere<l. 
Now the volume of the business handle<l by the connnissioii. with the thousands 
of pages of testimony taken in those cases, makes it physically impossible, except 
in the most ui'gent cases, or In the most Important cases, for the members of the 
Interstate Conunerce Connnission to read those records, and tliey must neces- 
sarily rely upon the examiners, who conduct tlie hearings. A man comes down 
here, a distance of from 1,500 to 2,500 miles, to make a 80-mhuite argument before 
the Interstate Commerce Commission. That has been fre^iuently done. 

Tliey come here from that distance to nmke a 10 or 15 minute presentation of 
witnesses in a hearing before the Interstate Conunerce Commission. Those 
things are burdensome and very exi)ensive, and unless the matter is one of ex- 
treme impoitance to a shipper or to a group of shippers, it is imiwssible, 
because the cost often outweighs any advantage that might be secured through ^ 
a favorable decision. Take, for Instance, the question of notices with refer- 
ence to the issuance of securities under the authority of the Interstate Com- 
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merce Commission, and 10 clays is given to tiie State commission, in which to 
file its protest. Now, wiien tlie notice is mailed from Wasliington, it takes at 
least three days for the letter to rea^h Lincoln, Nebr., in the ordinary course 
of the mails, and, in order to be sure that it is baclc within the 10-day periml, 
we must allow for at least 3 days to get it back here. That leaves only 4 days 
in which to prepare a protest, which is not sufficient time in which to prepare f 
anything like an adequate statement. In our own experience we have found 
that we have many times merely had the opportunity to scan the notices of 
application and to file a perfunctory protest in order to protect our appearance 
in each case. That situation became so onerous that we asked the commission 
recently for an extension of time, and they granted an extens!on of five days, 
as I remember it. Now, in what I have to say I do not intend to criticize either 
the ability or integrity of purpose of the members of the Interstate Commerce 
Commission, but I am criticizing a system which, to my mind, is topheavy and 
burdensome as applied to purely local affairs. Now, it necessarily follows from 
that sort of thing that many arbitrary and inequitable conclusions are reached 
by the commission, not intentionally, but from the very character of the methods 
necessarily required because of the tremendous volume of mattei^s to be dis- 
posed of. 

Surely there is some way to correct that condition, and it ought to be possible 
to write into the statute language that will cure it. My own idea is that a 
return to the dual system, so far as regulation is concerned, is the method — 
that is, as I said awhile ago, to permit the States to do those things which the 
States themselves can do best. That is true, because they are on the ground; 
they know the situation; they know the shippers; they are in close contact 
with the commerce of their sections; they know all of the commercial condi- 
tions ; they know the topography of the country, and all of those things enter 
into the making of reasonable rates. All of that information and knowledge is 
necessarily denied to a centralized authority sitting here in Washington. Surely 
there is some way to incorporate into this act provisions that will permit the 
State commission to do that without any Interference wlh the Interstate Com- 
merce Commission and without imposing any burden upon interstate commerce. 

Mr. Parker. It was stated yesterday, I believe, that 85 per cent of the 
commerce In your State was Interstate commerce. 

Mr. TAYLqp. Yes, sir. 

Mr. Parker. In prescribing regulations, you should be careful, should you 
not, not to make the 85 per cent of transportation subservient to the 15 per cent? 

Mr. Taylor. That is not as great a difficulty as^t may appear? 

Mr. Parker. But that must be taken into consideration? 

Mr. Taylor. Yes, sir ; I understand your point. Of course, that 85 per cent of 
traffic nnist be taken into consideration, and it must be given superior consid- 
eration, in my opinion; but there should go with that a clear understanding 
that the 15 per cent of traffic may be lilghly important to the people of Nebraska. 
The total transportation revenue earned in the State of Nebraska amounts to 
about $100,000,000, and 15 i)er cent of that is $15,000,000. Now, $15,000,000 in 
transportation charges represents many more millions of dollars involved in 
business. It represents, possibly, $50,000,000, and it may be even more than that 
In the connnerce of the State. Therefore, based entirely upon that 15 per cent 
of transportation charges, and assuming that It represents $50,000,000 worth of 
business, it must be conceded that it is just as Important for the State of 
Nebraska through its connnission to regulate that traffic in a wholesome way as 
it is for the Interstate Connnerce Commission to regulate the other. 

I^Ir. Sanders. I was wondering whether that 15 per cent may not really repre- 
sent more problems than the percentage itself wouRl indicate. In other words, 
you would have 85 per cent of the business under the Interstate Connnerce 
Commission and 15 per cent under the Nebraska State Commission, so far as 
the revenues are concerned 

Mr. Taylor (interposing). I think that applies to tonnage very largely rather 
than t-o revenue. If you took the revenue figures, I think you would have to 
change that. 

Mr. Sandebs. What are the revenue figures? 

IMr. Taylor. Of course, they vary with the amount of tonnage In the various 
classes. We found In Nebra.ska, 'for Instance, in our rate studies, that the 
amount of traffic or tonnage moved intrastate was only 15 per cent of the 
whole, but that the revenue was 30 per cent. Therefore. I think you must (.con- 
sider carefully the proportion between the revenues and the actual amount ot 
tonnage carried. 
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Mr. Sakderb. The point I intended to make was that there may be more than 
15 per cent of the freight problems involved in tlie intrastate commerce, because 
each particular shipment is a freight problem in itself. Therefore, the real 
troubles that the commission has to deal with may be more than 15 per cent of 
all the problems involved. 

Mr. Taylok. That is true; because as you get closer down to the small mat- 
ters you will encounter a greater multitude of details, and the time of the 
State commission is taken up with a far greater amount of detail in handling 
rate questions than is the case with the Interstate Commerce Commission in 
dealing with its broader field. 

Mr. Sandebs. The Interstate Conmierce Commission in considering freight 
rates from New t^ork to vSan Francisco would be dealing with a much larger 
percentage of tonnage than you would be in considering intrastate rates, and 
the transportation revenues involved would be much greater, but so far as the 
problems are concerned they might not be any more difficult than the problems 
involved in some short intrastate shipments that do not involve anything like 
so much tonnage nor so much revenue. 

Mr. TayIwOR. I think that is true. Very often we have two belligerent ship' 
pers before us insisting upon their rights, and while the amount in dollars and 
cents may be very trivial the questions involved are highly important to them, 
and we spend as much time in ti'ying to determine equities of that sort, I 
believe, as the Interstate Commerce Commission does in making a rate from 
New York to San Francisco. 

Mr. Ha WES. Do you consider 6 per cent an unreasonable interest to be paid 
a railroad company on its investment? 

Mr. Taylor. Oi*dinarily, no, sir ; but I would want to qualify that by saying 
that it should be governed by the circumstances in each case. As was sug- 
gested by one gentleman a moment ago, a railroad profligately managed, inju- 
diciously located, improperly financed, and inefficiently operated might not 
have the right to earn upon the same basis as a highly efficient railroad, be- 
cause of these disabilities which I have suggested. 

Mr. Hawes. Can you give an exact Illustration of a railroad operated in 
Nebraska that you do not believe is entitled to a return of 6 per cent? 

Mr. Taylor. I do not know that we liave any of that class. We have some 
pretty gootl railroads in Nebraska. 

Mr. Hawes. Could you give us an illustration, or can you think of an ex- 
ception ? 

Mr. Tayxor. I do not want to make any invidious comparisons, but if there 
is any road in the State of Nebraska that would not be entitled to such a 
return for the reasons I- have stated it is the Missouri Pacific. That railroad 
is improperly operateil and does not give as good service as it should give. On 
the other hand, the Union Pacific is a wonderful railroad, and my i&ea is that it 
should be treated liberally in the matter of its earnings. I have no objection 
to a railroad that is orierated as efficiently as the Union Pacific is being 
treate<l liberally in the matter of its earnings, because I think that is the 
incentive which prompts railroads to render efficient service, and within rea- 
sonable limits it should he i^ewarded. 

Mr. Hawes. Do you think that the Missouri Pacific, which you say is not 
conducting its business in an efficient manner and is not projlerly managed, 
should receive a less rate return than a prosperous road ? 

Mr. Taylor. That might follow naturally from my statement, but it does 
receive a less percentage as a matter of fact, even where the attempt has been 
made to put it on the same level. That is true, despite any law, and it is due 
entirely to natural conditions. 

Mr. Hawes. Is it earning power less, or do I understand that you would try 
to make its earning power less? 

Mr. Taytjor. Its earning power is actually and materially less than that of 
the Union Pacific partially because of the management of the property. 

Mr. Hawes. Do you mean that the railroad commission in Nebraska would 
try to discriminate as between two railroads, or would you allow one railroad 
a return of 6 per cent and then, because another was not efficiently operated, 
allow it less than 6 per cent? 

Mr. Taylor. We might allow more than 6 per cent. We might be pleased 
to allow the Union Pacific more than 6 per cent, or 5i or 6 per cent might be 
the minimum, but it might earn less than that if the road were improperly 
bnilt or managed. 
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Mr. Ha WES. So you think it would be proper under certain circumstances to 
allow 6 per cent to an efficiently conducted road ; but, in the exercise of your 
discretion, you would make the rate less for a road that was not so well 
conducted ? 

Mr. Taylor. That would be a question that would depend upon how the issue 
arose. If the two roads were asking for an increase in rates, I think those 
things I have mentioned must be taken into consideration, and we do take them 
into consideration in determining the rates of public utilities. You must take 
into consideration the general standard of management. That has been taken 
into consideration in the transportation act, because, as you understand, 
before a railroad can earn 5^ or 6 per cent it must be efficiently operated. 

Mr. Ha WES. Let us take the Union Pacific and the Missouri Pacific for the 
moment: Those railroads extend across the countiTt and in fixing a proper 
earning rate the wide service rendered by them would have to be considered. 
Therefore when attempting to arrange a rate in the State of Nebraska, would 
you not have to take into consideration the whole system or would you apply 
your rate-making power only- to the operations in Nebraska, without con- 
sidering the six or seven States on either side of you? 

Mr. Taylok. As to that particular road, we would probably would, because 
practically all of its business, outside of one line, is purely local to the State. 

Mr. Ha WES. You would necessarily have to take into consideration the 
amount of money made through its operations in other sections of the country, 
would you not? 

Mr. Taylor. In a minor degree that would have to be taken into considera- 
tion, but it probably would not be taken into consideration in making indi- 
vidual rates. 

Mr. Hawes. When the railroad service was scattered over thousands of miles 
of territory, would you not say that the degree of efficiency of the service in 
Nebraska would be regulateti to a certain extent by the number of engines, the 
number of cars, and the number of employees, and in fixing intrastate rates 
would not all of those matters have to be taken into consideration? Would 
you or would you not take them into consideration? 

Mr. Taylor. We would; but on that point there might be more to say. In 
Nebraska we feel that we have been seriously discTiminated against by the 
Missouri Pacific in the distribution of its equipment. As a matter of fact, we 
know that we have been discriminated against. Other business of the railroad, 
being more important or profitable, attracted the equipment. 

Mr. Hawes. Does not the condition in Nebraska, so far as the traffic over 
these roads is concerned, present a certain national aspect that can not be 
separated from the State functions performed by the railroads? 

Mr. Taylor. Not at all, when it comes to making a purely local rate. 

Mr. Hawes. You think that can be sei)arated from the national aspects of 
the case? 

Mr. Taylor. Yes, sir ; where you are making purely local rates. If you are 
taking the carrier as a whole, then, of course, you take into consideration all 
of the things you have suggested. Those things will be taken into considera- 
tion by the Interstate Commerce Commission in fixing interstate rates ; but if 
we are making purely local rates, that apply only intrastate, w^e do not take 
into consideration the value of the property, the expenses, and the revenues of 
the property as a whole, but we do take into consideration the circumstances 
surrounding each individual case. 

Mr. Hawes. I do not see how it would be possible for your commission to con- 
sider rates for the Missouri Pacific or the Union Pacific based upon their 
earning capacity without taking into consideration their earning capacity in 
other States as well as in Nebraska. As I understand it, you disagree with 
that proposition. 

Mr. TAYiiOR. Yes. sir; when it comes to making purely individual rates or 
rates within a small territory within the State; but if you are going to make a 
State-wide rate, then we would necessarily take into consideration the general 
condition of the carrier. 

Mr. Hawes. Going back to the ruling as to 6 per cent, which is the ordinary 
rate paid a bank — and very few mercantile businesses would operate if they 
were limited to 6 per cent — tell me under what circumstances you would arbi- 
trarily say that 6 per cent was too high and under which you would make it 
2 per cent. 

Mr. Taylor. Ordinarily that condition has not applied during the last four or 
five years. During the war period 6 per cent was probably taken as the mini- 
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mum, but with interest rates declining tiie time may come when that 6 per cent 
might be reduced. There might be conditions where the rate should be less. 
In our own experience in regulating different utilities we have found rates as 
high as 8 per cent or 9 per cent, and because of the money condition in that 
particular territory those returns were reasonable and were justified, but there 
might be a situation in which they would not be justified. Very often that sort 
of thing happens, but when the time comes that the money rates are lower and 
conditions are easier it might be possible to make a rate even less than 6 per 
cent. 

Mr. Ha WES. Referring to those two railroads that you have mentioned, do 
you know how many States the Union Pacific passes through? 

Mr. Tayix)r. No, sir ; I could not tell you that offhand. 

Mr. Ha WES. Approximately how many? 

Mr. Taylob. Well, 10 or 15. 

Mr. Ha WES. About how many States does the Missouri Pacific pass through? 

Mr. Taylob. The Missouri Pacific is a system that covers a much wider terri- 
tory, and I suppose it passes through 22 or 25 States. 

Mr. Ha WES. It passes through more than 15 States? 

Mr. Taylob. Yes, sir. 

Mr. Ha WES. Then the rate-making power as to those railroads would be de- 
posited in at least 15 different places, instead of 1? 

Mr. Taylor. No, sir; not at all; it would mean a division of that power 
between the central authority here in Washington, which would have general 
supervisory control, and the 15 State commissions, which would deal with the 
purely local rates or rates that bear no relation whatever to interestate com- 
merce. 

Mr. Hawes. The Nebraska Railway Commission has no connection with the 
Iowa Railroad Commission? 

Mr. Taylob. None, except the relation of comity that exists between the two 
States. 

Mr. Hawes. But they have no legal connection at all? 

Mr. Taylob. No, sir. 

Mr. Hawes. They have just the power to advise and make suggestions? 

Mr. Taylob. Yes, sir. 

Mr. Hawes. So that, in the case of the Union Pacific, for instance, the Na- 
tional Government would fix one rate and 15 different State commissions would 
fix other rates, would they not? 

Mr. Taylob. They would fix a very small portion of them ; yes, sir. 

Mr. Hawes. They would, to the extent of their power, fix 15 different rates 
and the National Government would fix another rate, so that instead of hav- 
ing one rate, there would be 16 rate-making commisfsions at work. 

Mr. Taylob. The railroads by their own acts have voluntarily established 15 
or 20 different territorial divisions, realizing the impossibility of making na- 
tional schedules, due to territorial conditions, and this carries it one slight de- 
gree further. 

Mr. Hawes. You spoke of the method of procedure of the Interstate Com- 
merce Commission under which your commission had only 10 days' notice of 
the time within which to prepare its appeals or remonstrances, and then yon 
referred to the fact that there was an Inspector who took testimony, but yon 
stated that this testimony was so voluminous that it probably was not physi- 
cally possible for the Interstate Commerce Commission to digest or read it. 
Then you referred to certain other machinery of the Interstate Commerce Com- 
mission which did not function properly in its relation to the local situation. 
Now. I want to ask you if those rules and regulations are not arbitrary rules 
and regulations made by the Interstate Commerce Commission itself? 

Mr. Taylob. Yes, sir; necessarily so. 

Mr. Hawes. They are their own rules, and therefore, if they make those 
rules, it Is clearly within their power to change them if they want to. For 
instance, they can now, without any change of the law, extend the time for the 
hearings from 10 days to 30 days ; they can provide a different method of secur- 
ing testimony In the different States ; they can enlarge or contract it and do as 
they please with it. In other words, a great deal of your complaint of the 
operations of the commission is not due to the law but to the administration 
of the law by the Interstate Commerce Commission. Is that correct? 

Mr. Taylob. No, sir. 

Mr. Hawtbs. Tell me wherein T am wrong. 
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Mr. Taylob. My answer to that is that I believe, except in a few minor 
respects, the rules made by the Interstate Commerce Ck)mmlsslon are just as 
good rules as they can make. The problem lies in the immensity of it. The 
volume of the business is such that necessarily they must have an army of sub- 
ordinates to perform those duties. If I were given the opportunity I do not 
know that I could prepare a much better organization than they have. The 
difficulty is not in the organization ; it is not in the personnel of the commis- 
sion ; but it is the immensity of the problem that makes the difficulty. 

Mr. Hawes. You spoke of an inspector conducting hearings 

Mr. Taylor (interposing). The examiueii 

Mr. Hawes. The examiner. There is noTeason why the Interstate Commerce 
Commission, if it so desires, can not send its inspector or examiner and have 
him jointly take testimony w^ith the commission in Nebraska. 

Mr. Taylor. If it so desires. 

Mr. Hawes. They could do so? 

Mr. Taylor. Yes. 

Mr. Halves. That would improve that situation? 

Mr. Taylor. It would, and that is one of my suggestions, except that 

Mr. Hawes (interposing). But that can be done without any change in the 
law? 

Mr. Taylor. No ; I think there ought to be a compulsory feature in the law 
requiring the commission to do that where a question of discrimination is 
involved. 

Mr. Hawes. But it could be done without a change in the law. In other 
words, if the Interstate Commerce Commission would enter an order to-morrow 
that their examiner should meet jointly with yourselves and take testimony 
and make a joint report to that body, they could do so without any change of 
the law? 

Mr. Taylor. They could. It is provided in the act that the commission has 
the option to do that. 

Mr. Hawes. You believe that that would be an improvement — ^the Joint 
hearing? 

Mr. Taylor. I do. As a matter of fact, the State commissions — and Mr. 
Benton doubtless will go into that — the State commissions have solicited just 
that sort of cooperation from the Interstate Commerce Commission. And I 
want to say, in justice to the commission 

Mr. Hawes (interposing). Now, let me continue — I do not want to inter- 
rupt you, Mr. Taylor. You have made two complaints: One was about the 
time; the other one as to the inadequacy or Impropriety or lack of extension 
of the examination into a local situation. Have you any other direct com- 
plaint to make? 

Mr. Taylor. Well, I suggested the expense to the shipper involved being 
so heavy that the advantages which he seeks to obtain by filing a complaint 
and having a hearing is overbalanced by the cost. 

Mr. Hawes. You mean the expense — that is the third, then — the expense to 
the shipper in attending the meetings in Washington? 

Mr. Taylor. Exactly. 

Mr. Hawes. Could not an arrangement be made for that shipper to make 
his complaint to his local commission, and the local commission to carry the 
complaint, if tlioy approved of it, to the Interstate Commerce Commission in 
Washington, the shipper not having to come here? 

Mr. Taylor. That is done by the State commissions and they are authorized 
so to do in our State by statute: but it is impossible for a State commission 
to present on behalf of all the shippers in the State all of the multitudinous 
difficulties to the Interstate Commerce Commission that arise in the course 
of traffic. 

Let me illustrate: Out in Scotts Bluff, which is on the western border of 
Nebraska, there is a large sugar mill. In the course of business the company, 
the sugar company, had a warehouse at a little station about 10 miles distant. 
They concluded to store their sugar as it was manufactured in that warehouse, 
because it was available. Now, the rate on sugar from Scotts Bluff to that 
station was excessively high, because there never had been any sugar moved. 
It was necessary for the sugar company to ask the railroad for a more favor- 
able rate, a commodity rate, on which to move that to the warehouse. That 
was a little thing, but it meant a great deal in the course of time to the sugar 
company, and the railroad voluntarily granted it, because they realized the 
reasonableness of it. 
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That is just one instance, but it was a very vital thing. 

Mr. Hawbs. Let me interrupt a minute. Take the sugar incident. The 
o\vners of the sugar mill, or the farmer, filed a protest with you first? 

Mr. Tayloe. I think they did in that instance. 

Mr. Ha WES. Then they carried it to Washington. Is that correct? 

Mr. Taylor. No ; it so happened that we were functioning just at that par- 
ticular time, and we made a change within a few days authorizing it, and it 
became effective. 

Mr. Ha WES. That was a joint action between your commission and the Inter- 
state Commerce Commission? 

Mr. Taylor. No ; it was made without any reference to the Interstate Com- 
merce Commission at that particular time. 

Mr. Ha WES. Then if you did that at that particular time you could do it at 
some other time? 

Mr. Taylor. No ; we can not do it now. That is just what I am complaining 
about. It is just such situations as that that I have in mind, and they are 
multitudinous. 

Mr. Hawes. Let us take the sugar illustration. What is it that you can 
not do now that you did do at that time? 

Mr. Taylor. We can not do anything. We can not touch the rate structure. 
No matter how important and urgent a matter may be to a State shipper, we 
can not touch the situation, and there is a question, even admitted by the 
Interstate Commerce Commission, whether he has any relief before that body 
or not They have never held that he has, and as the situation now stands in * 
Nebraska a State shipper may be under most grievous injury and be utterly 
without a forum in which to get relief unless he can trust to the gracious con- 
descension of the railroads, and quite often — now, in that case suppose the 
sugar company had been unable to get action from the railroad and had filed 
with us a complaint and we had found the matter to be reasonable and issued 
an order upon the carrier to do it; under the old system the carrier would 
have complied with that order ; as it is to-day we have no power to issue such 
an order, and the only course that sugar company would have, if it has any 
at all, would be to file their complaint with the Interstate Commerce Commis- 
sion, and that commission says it is questionable whether it can make a purely 
Intrastate rate of that character which, as you see, does not affect interstate 
commerce in the remotest degree, although the two towns are right on the 
border of the State. 

Mr. Hawse. If the Interstate Commerce Commission had amended its rules 
and its jfrocedure so that it would permit you to have a hearing, make a find- 
ing, and send it on in that intrastate situation, that would help. 

Mr. Taylor. No; because that is such a devious process, resulting in such 
delays, and the multitude of those things is sufficient to simply bury a central 
authority. They have found that out already. Take a State like Illinois, 
with the tremendous traffic that it has. The business within the State is 
enormous and under the old system was disposed of by the State commission, 
but now it is dumped onto the Interstate Commerce Commission, together with 
that of 45 to 48 other States, that makes it absolutely impossible for that 
body to function and function efficiently and effectively. 

Mr. Hawes. We will return now to the illustration of the Union Pacific. 
Taking the intrastate tonnage at 15 per cent and the interstate tonnage at 85 per 
cent, if this change is made we will have one tribunal regulating the 85 per 
cent tonnage rates, and we will have 15 separate and distinct tribunals regulat- 
ing the 15 per cent; is that a correct statement? 

Mr. Taylor. Subject to the supervision of the Federal authority, standing 
there at all times with power to reconcile any differences that may exist 
between the 15 jurisdictions. 

Now, a hasty description of the Nebraska situation may assist you and illus- 
trate what I have been saying. Following — or just before — while the applica- 
tion was still pending in Ex parte 74, carriers filed with us an application to 
increase their rates. Their application did not contain any specific amount. 
They merely asked us to grant the same increase as was granted by the Inter- 
state CJommerce Commission for interstate traffic. After the order of the 
Interstate Commerce Commission effective August 26, 1920, carriers amended 
their petition and asked us to make specific increases. We had a hearing at 
which representatives of all the carriers operating in Nebraska were present, 
both through their attorneys and through their vice presidents and operating 
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officials and traffic officials, and all that was offered to us in the form of a 
record was the several thousand pages of testimony submitted before the Inter- 
state Commerce Commission, a very large portion of which bore no relation 
whatever to the situation in Nebraska, it being manifest that the rate situa- 
tion in Florida or out in California or up in New York had nothing whatever 
to do with the rate situation in Nebraska, except in a very remote degree. That 
record was submitted to us and the carriers rested with that statement We 
asked whether or not they cared to offer any evidence as to the situation wltbin 
the State, and they replied that they did not. 

The Nebraska commission felt that under the oath of office which we take 
we had a certain duty to perform. We recognized the necessity for an In- 
crease in the railroad rates in Nebraska, but we determined that we could 
satisfy the rights of the general situation if we adopted the same policy in 
determining what was a reasonable schedule of rates in Nebraska that had 
been adopted by the Interstate Commerce Commission, and so we took the 
figures as to property value found by the Interstate Commerce Commission in 
Ex parte 74, and taking the mileage in Nebraska and dividing it into the total 
for those roads as found by the Interstate Commerce Commission, and then 
reducing that by a percentage which the commission had reduced the total 
for the country, we determined the value of the roads in Nebraska. We had 
in addition to that the aid of valuation figures which we ourselves had made 
previously, with which to check those figures, and we felt in view of those 
figures that the value found by us in that method was eminently fair. 

Mr. Mebbitt. Did you also in making those rates figure in overhead, terminal 
charges, and all that sort of thing? 

Mr. Taylob. I was just about to answer that question. 

The Nebraska commission also has required for several years a report from 
the carriers showing a division of revenues and expenses to the State on intra- 
state traffic and interstate as well, attributable to Nebraska. We took those 
revenues just as they were reported by the carriers, knowing that tJiere were 
certain features of them that made the revenues less, perhaps, than they should 
be for the State. 

We took the expenses reported by the carriers and supplemented them by 
the changes and adjustments made in Ex parte 74, so as to give to the roads 
operating in Nebraska the proper proportion of those added expenses, includ- 
ing the increase of $600,000,000 in wages. So that we took into consideration 
every single operating expense incurred l)y the carriers operating in the State 
of Nebraska on the traffic within that State. We found that the net income 
needed to be increased in order to produce a 6 per cent return on that property, 
23 per cent, exclusive of passenger revenue, because, under the statutes in our 
State, we could not interfere with the 2-eent fare law. But we determined to be 
fair and concluded that we would give on freight an amount sufficient to 
make a return of 6 per cent on all the carriers in Nebraska, exclusive of passen- 
ger fares, and the required increase in those freight rates was 23 pe cent. 
In order to be more than fair, we made it 25 per cent, to make sure of covering 
two schedules of rates on sand and brick which we excluded for certain 
reasons. An increase of 2.5 per cent on the freight rates in Nel)raska, ex- 
clusive of the increase in passenger fares, was sufficient to make a 6 jier cent 
return on the property values I have indicated. 

Mr. Mebbitt. May I interrupt you there? In making that determination, at 
what point did you give consideration to the transportation needs of the 
country — the necessity under honest, efficient, and economical management of 
assisting transportation facilities and enlarging such facilities in order to 
provide the people of the United States with adequate transportation — that is. 
for additions and improvements? Where did that come in in your calculation? 

Mr. Taylob. My own opinion is that there should be no additions to and im- 
provements built out of revenues. 

Mr. Mebbitt. I beg pardon. 

Mr. Taylob. My own idea on that Js that no additions and Improvements 
should be built out of revenues as sucli. But we understood that the com- 
mission had granteil the additional one-half of 1 per cent, making it 6 per 
cent, so as to take care of that point in the act, and when we allowed the G 
per cent we followed exactly the procedure and the principle laid down by 
the Interstate Commerce Commission. Now, that resulted in Nebraska in 
a scale of rates 25 per cent higher than they had been prior to the issuance of 
our order, as compared with an Increase of 35 per cent on interstate traffic. 
The carriers at once filed complaints with the Interstate Commerce Cora- 
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mission alleging discrimination. The commission held a hearing, and as a result 
of the hearing issued an order raising all rates of every description In the 
State of Nebraska to the 35 per cent level, 20 per cent on passenger fares. 

Mr. Johnson. You said they held a hearing. Where did they hold the hear- 
ing, and — you may answer it all in one question — did they give you all an oppor- 
tunity to come and present your side of the case and summon witnesses and 
hold bearings? 

Mr. TAYix)R. Yes, sir;" they held a hearing at Lincoln, Nebr., before an ex- 
aminer who gave us an opportunity to present evidence, although it was a 
very limited opportunity. 

Mr. Johnson. I would like the gentleman to go into detail about that, Mr. 
Chairman, because I think that is very important. 

Mr. Taylor. When I say " limited opportunity,'* I mean he came out with a 
schedule of hearings and announced at the outset that he could only give us two 
days. The carriers dumped on the table a large mass of statistical data which 
it was necessary for us to attempt to summarize and analyze during the night 
in order to be prepared the next day. He announced it would be impossible 
for him to continue the hearing beyond the second day. But we did not com- 
plain about that ; we presented the evidence we had, not quite so fully as we 
would if we had had a little more time, but we presented it. We did not com- 
plain about that. 

As a result of that order, as I say, the rates, the intrastate rates, were in- 
creased 35 per cent on freight and ^ per cent on passengers. We went as far 
as we could go in our order — ^I failed to state that in our order we also allowed 
the increase in the rate for special trains various subsidiary services, carrying 
milk and cream and things of that kind, as had been provided for by the Inter- 
state Commerce Commission's order. Immediately upon issuance of that order 
of the Interstate Commerce Commission we sought an injunction in the supreme 
court of our State, enjoining its enforcement, but the case was removed to the 
Federal court and an interlocutory order similar to the one, and fully as dras- 
tic, as the one issued in Illinois, was issued against us and we were tied by 
that order hand and foot, and that produces the situation which exists in Ne- 
braska to-day. 

Mr. Sanders. Is that order in effect to-day? 

:Mr. Taytor. That order is in effect to-day. 

Mr. Sanders. Is it because of that order that you can not reduce these rates, 
or in other words, is the situation this : That if you had established rates that 
were as high as the general rate structure, so that no interference would have 
been necessary, that you would now with that rate structure be at liberty to 
go about readjustments there in the State? 

Mr. Taylor. I understand that if we had acted merely as a rubber stamp for 
the Interstate Commerce Commission and had stamped our approval, which 
apparently under such circumstances was not necessary, upon a 35 per cent in- 
crease we would be freer to-day to do those things than we are, but not, as 
I understand it, with the same freedom that we had prior to the passage of the 
transportation act. 

Mr. Sanders. Of course, establishing a rate structure is one thing and read- 
justing the rate structure is another thing. Now, I think the particular com- 
plaint you are making is the question of being unable to readjust the rate 
structure that is established under the present situation. Now, I want to know 
under the construction of this law generally, whether since the Interstate Com- 
merce Commission had to order in the rates in Nebraska because they deemed 
on hearing that the rates were inadequate — ^whether they had to ep^^ablish the 
rate structure because the construction of the act has been that the State com- 
mission, because of the rate structure as established by the Interstate Commerce 
Commission, has no power whatever to make readjustments when those read- 
justments would mean a decrease in any particular rate? 

Mr. Taylor, Well, that is true; but I understand that State commissions 
that did not do as we did ; that granted the full allowance of 35 per cent on 
freight and 20 per cent on passenger fares, are still doubtful as to whether or 
not under the revenue clause of 15a they can reduce any rates in the State; 
and. as a matter of fact, the carriers argued most vigorously that that can not 
be done. They questioned and challenged our jurisdiction on that point, and 
they challenged the jurisdiction of other commissions on that point, and they 
themselves refused to act voluntarily under the condition as it prevails. 

Mr. Sanders. I understand that they might refuse to act as to State rates, 
but they have the power given here under subsection 2 of 15a, which provides 
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the rule of rate making — they have the power to modify or adjust any particu- 
lar rate when they find it to be unjust or unreasonable. I was just wondering 
how the act worked out. 

Mr. Taylor. Now, I want to explain that, Mr. Congressman. We had several 
very vexing situations for the six months period, or five months period, be- 
tween September 1 and March 1 — or whatever that period was In there. We 
functioned and, as I say, we changed rates such as I described a while ago, 
the sugar rates, and it so happened that In constructing the tariffs under fiie 
increase in order No. 28 of the director general, the Union Pacific made a 
large number of typographical errors — some 250, as I remember — so during 
that period they asked us for permission to correct those errors and we gi'anted 
it, first one at a time and then finally they became so numerous that we granted 
a blanket order authorizing them to make corrections and file with us as they 
made them. 

When the commission issued its order in our case It set it back — the effective 
date back — to September 1, which had the effect of putting back all these 
errors in the rates into the tariffs again, and putting back into the tariffs all 
the changes such as this sugar rate that we have made — ^and we have made 
quite a large number of them. Now that produces, of course, an intolerabe 
situation. The carriers themselves were just as anxious to correct it as 
we were. 

For a time it seemed as though we never would get it changed. The 
carriers' chief traffic men came to Washington. They made four trips down 
here, as I remember it, and finally they came home and threw up their hards, 
and said: "We have exhausted our resources; we can not do anything." So 
I came to Washington to a conference with the chairman and one of the 
commission^ers, and as a result they issued an amendatory order changing the 
date somewhat so that those corrections might be made. But it was months 
before that could be accomplished — simply unwinding a lot of red tape, going 
through a lot of procedure, and the commmission itself is uncertain as to just 
what it could do under the circumstances. In that connection I want to de- 
scribe the method which they suggested for changing purely intrastate rates. 
They realized that their power to do that where interstate commerce is not 
effective is very doubtful, although I have a letter from on:e of the commis- 
sioners indicating that they might have that power, yet so far as I know they 
have not attempted to exercise it. But there was a serious situation, for in- 
stance, in Nebraska. I mentioned sand and brick. The sand shippers of the 
State had been operating under a system of rates that had just grown up, and 
there was a necessity admitted by the carriers as well as the shippers for a 
complete readjustment. The same applied to brick. We had conferences be- 
tween the shippers and the carriers, which resulted in the sand case in a 
schedule, Statewide on the mileage basis — I must say in that connection that 
we had to take what the carriers offered ; there was no other wny of getting 
anything in the form of relief except to take what they offered. That was as 
true as to the brick case. 

Now, the device used for getting those purely intrastate rates into effect was 
for the carriers to file them with the Interstate Commerce Commission as 
interstate rates, and then, they being lower, under an amendatory order issued 
by the commission the carriers were given permission to bring the Intrastate 
rates, which would thus be above, down to the level of this new scale of inter- 
state rates, and that is the process whereby we got a readjustment of State 
rates in Nebraska. 

Mr. Sanders. You mean that under the present construct'on of the law, when- 
ever the Interstate Commerce Commission has to go into the State and reestab- 
lish its rate structure, that puts it in a straightjacket so it can not be lowered 
at all by the State commission? 

Mr. Taylor. Practically so. Now, I might say in that connection — I sa'd 
" l)ractically so " ; I want to say wholly so, because as a result of the so-cnlle<l 
Nebraska-Missouri River case, where a State scale of rates was found to be 
discriminatory and a new scale, was put in to certain interior points in Nebraska, 
those rates prescribed by the commision in the so-called Clarke scale, have 
remained inviolate, so far as our commission is concerned, and we have not 
been able to change one of them, notwithstanding the change might be bene- 
ficial to intrastate traffic and might not interfere with interstate traffic. 

Mr. Sanders. If the Interstate Commerce Commission had good luck and all 
the State commissions throughout 48 States fixed them too low, by going in and 
establishing rates throughout the country they would have control of the entire 
question of reduction in freight rates? 

Mr. Taylor. Absolutely ; without any question. 
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Mr. Sanders. Of course it was the Intent.'on of all of us to give the Interstate 
Commerce Commission a very general and pretty broad control in establishing 
a rate structure, but the difficult problems do not occur so much in establishing 
the structure as they do in making the necessary readjustments here and there 
of each individual schedule. So that you say, according to the way this law is 
now working out, in the States where they put the rates too low, according to 
the Interstate Commerce Commislon's judgment, that in those States where 
the Interstate Commerce Commission has established the rate structure they 
have absolutely talcen away from the State commissions any power of making 
any readjutments, no matter how vital? 

]Mr. Taylob. That is precisely so, Mr. Congressman, and Nebraska has ex- 
I)erienced that in four or five cases. This one case as I said, the Nebraska- 
Missouri River case, is the most important; as a matter of fact, next to the 
Sbreveport case, perhaps the most imix)rtant case passed on by the Interstate 
Commerce Commission in which the Shreveport doctrine was involved. 

Mr. Sanders. How long will that situation last? 

Mr. TayijOB. There is a question as to whether or not after the expiration 
of the two-year period, when the commission's orders are effective, whether 
or not the State commission is bound. We have not taken action because we 
thought it would be futile, for as soon as we did, if the carrier or some shipper 
filed a complaint with the commission they would simply renew the order. 

Mr. Sanders. At the end of two years, then, in order to be on the safe s!de, 
you would have to get an idea of what the Interstate Commerce Commission 
wanted, and establish such a structure as would suit them exactly? 

Mr. Tatlob. Yes, sir. 

Mr. Sanders. Otherwise, you would again start out for another period of two 
years without any power to make readjustments? 

Mr. Taylor. That is just tlie point exactly. Now, these towns are all in the 
State of Nebraska. Some of them are out in the interior of the State, and you 
can understand that there are many situations arising about those towns that 
neetl to be relieved. 

As a matter of fact, we named so-called jobbing or distributing points in our 
order, and those were the points from which the commission applied the Clarke 
scale. One of those points has since ceased to be a distributing point. It had 
u wholesale grocery house at the time, that has now moved away from there, 
and to-day that town of only 1,500 people is no longer a distributing point. 
Now, they would like to get down off of that high scale, but there is no way 
to accomplish it. Of course, we can not give them any relief. The carriers 
are very prompt to suggest whenever any rate situation arises that comes in 
conflict with one of those Clarke scale rates, they are very quick to suggest 
that that is something we can not touch, and they will suggest it is something 
they do not feel like touching, and so they become almost like the sacred cow ; 
no man can lay his hands on that schedule; and that is true of all the schedules 
and all the rates made by the Interstate Commerce Commission in the dis- 
crimination cases, and that is the point I am driving at, that there ought to be 
some process, some opening up of the statute so that where there are necessary 
conditions to be met within the States, the State commission could have the 
ixiwer to change those conditions as times change. 

Mr. JoHNSQN. I want to interrupt you there. Will you be good enough to put 
a copy of that order of the Interstate Commerce Commission in the record, 
and put a copy of the interlocutory decree of the Federal court enjoining you 
from lowering or increasing rates? 

Mr. Taylor. I shall be very glad to do that. I do not have a copy of the 
decrree here, but we have all the copies of the commission's orders. 

Mr. Johnson. I would like to have that in the record. That will be per- 
mitted, will it, Mr. Chairman? 

The Chairman. Without objection, it may be inserted. 
( The papers referred to follow : ) 

[InterRtate Commerce Commlsaion. No. 11829.] 
Nebraska Rates, Fares, and Charges. 

IX THE matter of INTRASTATE RATES, FARES, AND CHARGES OF THE UNION PACIFIC 
RAILROAD CO. AND OTHER CARRIERS IN THE STATE OF NEBRASKA. 

Suhmltled January 21, 1921. Decided January 27, 1921. 
Kates, fares, and charges required by Nebraska State authorities found to 
subject Interstate traffic, and persons and localities outside the State, to undue 
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prejudice and disadvantage and to constitute an unjust discrimination against 
interstate commerce. 

Alfred P. Thom, H. A. Scandrett, J. M. Souby, A. A, McLaughlin, Bruce 
Scott, and Kenneth F. Burgess for steam carriers. 

H. G. Taylor and Hugh LaMaster for Nebraska State Railway Commission. 

Henry T. Clarke for Omaha Grain Exchange ; Victor E. Wilson for Treniuor 
Cone; W. S. Whitten for Lincoln Chamber of Commerce; J. H. Tedrow for 
Kansas City Chamber of Commerce and Kansas City Live Stock Exchange; 
W. J. C. Kenyon for St. Joseph Commerce Club ; J. P. Haynes for Sioux City 
Chamber of Commerce ; and E. L. Walters for Council Bluffs Chamber of Com- 
merce. 

BEPORT OF THE COMMISSION. 

Daniels, Commissioner: 

This proceeding was instituted to determine whether the rates, fares, and 
charges required by Nebraska State authorities to be applied to the intra- 
state traffic of railroads subject to our jurisdiction in that State are unlawful 
in their relation to the rates, fares, and charges of the same carriers applicable 
to interstate commerce. 

In Increased Rates, 1920 (58 I. C. C. 220) and Authority to Increase Rates 
(58 I. C. C. 302), hereinafter referred to as Ex parte 74, this commission, 
under authority conferred upon it by the interstate commerce act, divided the 
country into four rate groups, namely, eastern, southern, western, and mountain- 
Pacific. These groups, in our view, represented a proper division . of the 
country for the purposes of considering the financial condition of the carriers 
and fixing upon general increases in rates. We found that for freight services 
the carriers might increase their charges by various percentages according to 
the several groups. In the >vestern group, which includes Nebraska, an in- 
crease of 35 per cent was authorized. For passenger service, including the 
transportation of excess baggage and milk and cream, we authorized a uniform 
increase of ,20 per cent in fares and charges throughout the country and 
authorized a surcharge on passengers in sleeping and parlor cars equal to 50 
per cent of the charge for space in those cars, to accrue to the rail carriers. 
It was our conclusion that these various increases would result in transporta- 
tion charges " not unreasonable in the aggregate under section 1 of the act 
and would enable the carriers in the respective groups under honest, efficient, 
and economical management and reasonable expenditures for maintenance of 
way, structures, and equipment to earn an aggregate annual railway operating 
income equal, as nearly aa may be, to a return of 51 per cent upon the aggregate 
value, for the purposes of this proceeding, of the railway property of such 
carriers held for and used In the service of transportation and one-half of 1 per 
cent in addition." In reaching this conclusion, we anticipated that the various 
State authorities would grant corresponding increases, as most of them have 
since done. Tariffs were filed establishing these increases in interstate rates 
effective August 26, 1920. , 

The carriers at that time had pending before the Nebraska State Railway 
Commission an application for like increases in their intrastate rates, fares, 
and charges. The Nebraska commission rendered its decision August 23, 1920. 
As to passenger fares, it held that an act of the State legislature in 1907, pre- 
scribing a 2-cent fare, left that commission without discretion or jurisdic- 
tion to authorize any increase. The basis of fare at the time the applica- 
tion was filed was, and still is, 3 cents per mile, established June 10, 1918, by 
General Order No. 28 of the Director General of Railroads and superseded the 
statutory fare. The State authorities were recently enjoined from enforcing 
the 2-cent fare. The Nebraska commission did allow a 20 per cent increase in 
fares on extra-fai*e trains and in charges for special trains, authorized tlie 
establishment of the same surcharge for travel In sleeping and parlor cars as 
we authorized, and permitted the same increases in excess-baggage charges 
and in rates on milk and cream as we did. Increases in charges for freight 
services were permitted, but not to the extent authorized by us. In general, 
the charges for freight services w^ere permitted to be increased 25 per cent 
However, on sand, crushetl rock, and gravel it was provided that the increased 
rates should not exceed the rates in effect prior to General Order No. 28 by 
more than 60 per cent. Apparently this was to avoid what were regarded as 
undue increases on short-haul traific. It will be recalled that General Order 
No. 28 provide<l increases in cents per 100 pounds on these conmiodities, which 
on some short-haul traffic exceede<i 25 per cent. The Nebraska commi*«slon 
excepted the rates on brick and hollow building tile from any Increases, and 
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reserved them for subsequent investigation. The Increases that were permitted 
were generally made effective on or before S^tember 3, 1920. 

As their application was not granted in full, the steam railroads of Nebraska 
subject to our Jurisdiction complained to us by petition, whereupon we insti- 
tuted this proceeding. Electric lines offered no evidence, and the term "car- 
riers," as hereinafter used, means only steam carriers. 

The carriers estimate, upon what appears to be a fair basis, that on a year's 
business their revenues from Nebraska intrastate traffic would be about 
$3,200,000 less than if the increases authorized by us for interstate commerce 
were applied Intrastate. This loss, as it is termed by the carriers, would be 
doubled if the statutory fare of 2 cents were restored. 

The interstate fares of the respondent carriers are generally on the. basis 
of 3.6 cents per mile, while the Nebraska intrastate basis, as above stated, 
l8 3 cents per mile. The record establishes that the interstate fares are being 
defeated, and interstate commerce interfered with or destroyed, by passengers 
purchasing tickets to points near the state borders, there buying new tickets 
alid immediately resuming their Journey on the same train. This practice 
and its discriminatory effects are considered in Rates, Fares, and Charges of 
N. Y. C. B. R. Co. (59 I. C. C. 290) ; Intrastate Rates within Illinois (59 
I. C. C. 350) ; Wisconsin Passenger Fares (59 I. C. C. 391) ; Ohio Rates, Fares, 
and Charges (60 I C. C. 78) ; and similar recent cases. State and interstate 
passengers generally ride on the same trains, often side by side in the same 
seat. The service and accommodations afforded both are the same and there 
is no substantial difference in the circumstances and <!onditions under which 
the transportation is performed. There is much rivalry between Nebraska 
cities and the cities in adjoining States and, on account of the 20 per cent 
difference in fares as against the cities outside the State, parties whose places 
of business are located at such places and who travel or draw trade to and 
from points within the State are at a disadvantage as compared with their 
competitors within the State. Various examples of the disparities are shown 
by the record. As an illustration. Council Bluffs, Iowa, is Just across the 
Missouri River from Omaha, Nebr., and the additional distance from Ne- 
braska points is 3 miles. Prior to August 26, 1920, the fares from Nebraska 
points to Council Bluffs were but 25 cents higher than to Omaha, this being 
the amount of the oridge arbitrary. Since that time, by reason of the fares 
from all Nebraska points to Council Bluffs having been increased 20 per cent 
while no increases have been made in the fares within the State of Nebraska, 
the disparity between the fares has been materially widened and from points 
in central and western Nebraska the difference is now substantial and mate- 
rial in its effect. A typical example is the situation with respect to the fares 
from Nebraska points to Omaha and Sioux City, Iowa, via the Chicago & 
North Western Railway. The distance from Chadron, Nebr., to Sioux City 
is 402 miles ; to Omaha, 447 miles. Prior to August 26, 1920, the interstate 
fare from Chadron to Sioux City was $12.20, based 25 cents over South Sioux 
City, Nebr. The present fare is $14.64, representing a 20 per cent increase. 
The fare from Chadron to Omaha is $13.41. Sioux City formerly had an 
advantage over Omaha of $1.21, and although it is 45 miles nearer to Chadron 
ttian is Omaha it is now at a disadvantage of $1.23. 

The carriers and the Nebraska commission offered evidence as to the rela- 
tive cost of Interstate versus intrastate passenger service. The carriers con- 
clude that it costs more to handle the intrastate than the intersate traffic. 
They assert that the hauls on intrastate traffic are generally shorter and 
that therefore it is less profitable. They refer to the extensive branch-line 
service that is performed intrastate, and say the traffic is light as compared 
with the through main-line travel, which constitutes a very large portion of 
the interstate traffic. In other .words, it is said that the traffic density is 
greater in interstate than in intrastate commerce and the revenue therefrom 
relatively greater. Data were offered to support these statements. Figures 
submitted by the Nebraska commission purport to show that intrastate pas-" 
singer traffic is more dense, and it is pointed out that on the branch lines, 
vhere intrastate travel probably predominates, the roadways are not kept 
up to the same degree of maintenance as is found- on the main lines. The 
equipment used on the branch lines is often of lower grade. The conclusions 
to be drawn from the evidence of both interests depend upon the extent to 
which it is taken for its face value or subjected to criticism and analysis. 
We are unable to reach any satisfactory conclusion upon this record as to 
whether it costs more or less to handle the intrastate than the interstate 
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traffic in Nebraska. There is probably not much difference in the cost. More- 
over, cost is only one of the elements to be considered. Even if we could deter- 
mine the cost of the service, the question of what would be a proper relation- 
ship of fares would still be a matter of judgment. If it does cost more to 
handle one character of passenger traffic than the other, it would not neces- 
sarily follow that there should be a difference in fares. The usual basis of 
fare almost the country over for interstate or intrastate, local or joint, main 
or branch line service, is 3.6 cents per mile. Minor differences in circum- 
stances and conditions are not reflected in the fares. In Nebraska we find 
no conditions, local or intrastate, which suggest the advisability of any lower 
fare than is charged elsewhere in the same general section of the country. 
In Western Passenger Fares (37 I. C. C. 1), decided December 7, 1915, we fixed 
2.4 cents per mile as a reasonable basis for interstate fares in that portion 
of western territory embracing Nebraska. Since then there have been such 
increases in operating costs as fully to warrant a fare 50 per cent higher, or 3.6 
cents per mile. 

Turning now to the matter of freight rates: The carriers first press upon 
our attention the fact that in 1907 the Nebraska Legislature required a 15 per 
cent reduction in all intrastate rates on live stock, potatoes, grain, grain prod- 
ucts, fruit, coal, lumber, and building material, In carloads, and that In 1914 
the Nebraska commission required a reduction, said to approximate 20 per 
cent, in the class rates. 

We have had several cases in recent years involving the relatively lower rates 
within Nebraska than applied interstate. In the Missouri River-Nebraska Cases 
(40 I. C. C. 201), decided July 3, 1916, we prescribed for the future, for dis- 
tances up to 700 miles, a reasonable maximum scale of class rates between 
Council Bluffs and Sioux City, Iowa, St. Joseph and Kansas City, Mo., and 
Atchison, Kans., on the one hand, and points In the State of Nebraska, on the 
other. We also found that the then existing class rates between the above- 
named points, as compared with rates on a generally lower basis between 13 
Nebraska commercial centers and points in the State, were unduly preferential 
to Omaha and other Nebraska cities and subjected Council Bluffs, Sioux City, 
St. Joseph, Kansas City, and Atchison to undue prejudice and disadvantage. 
An order was entered requiring the removal of unlawful disparities, which 
was complied with l)y establishing the scale of class rate/ we had prescribed, 
not only Interstate but also Intrastate from and to the Nebraska commercial 
centers found to have been unduly preferred. The Intrastate class rates that 
did not come within our findings were generally not changed, but continued on 
a lower basis than the interstate rates. 

In South St. Joseph Live Stock Exchange v. C, B. & Q. R. R. Co, (53 I. C. C, 
114), decided April 26, 1919, we found that the then existing rates for the trans- 
portation of live stock to St. Joseph and Kansas City, from Nebraska stations 
west of Aurora on the line of the Chicago, Burlington & Qulncy Railroad ex- 
tending through Aurora, Broken Bow, and Alliance, Nebr., and from stations 
on the Ericson, Burwell, and Sargent branches, though not unreasonable, were 
unjustly prejudicial to the extent that they exceeded the rates to Omaha by 
more than certain amounts. We entered an order requiring the removal of 
the discrimination, and It was complied with by increasing the intrastate rates 
to Omaha to observe the required differentials. It should be said that thi^ case 
Is now before us again, it having been reopened upon the petition of Onialw 
interests who alleged that the increased rates to Omaha were higher than to 
St. Joseph and Kansas City for equal distances. Further hearing has been had 
on the question of proper and nondiscriminatory rates to these markets. 

In Town of Torrington r. C B. & Q, R. R. Co. (51 I. C. C. 414), decided 
November 4, 1918. we found that during the period of private control the rates 
on cattle, hogs, and sheep from Torrington, Wyo., to Omaha, though not un- 
reasonable, were unduly prejudicial to the extent that they exceeded the intra- 
state rates from Henry, Nebr., to Omaha by more than 2 cents per 100 pounds, 
•Torrington being the first station west and Henry the first station east, of the 
Wvomlng-Nebraska State line. No order for the future was entered, as the 
Director General was not a party to the proceeding ; but he corrected the situa- 
tion by increasing the intrastate rates. 

As the result of the findings in these cases, proper rate relationships were 
established as between intrastate and interstate commerce there involved, ana 
they were not disturbed by increases made under General Order No. 28. How- 
ever, through the recent increa.se of 35 per cent in the interstate rates and tnc 
lesser increase of 25 per cent in the intrastate rates, the relative equality tnai 
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had been accomplished was destroyed, and a substantially lower level of rates 
now applies intrastate than interstate. The record indicates that there has 
been no change in the conditions since these cases were decided that would 
justify anything but similar findings on the question of relationship. The evi- 
dence here with respect to these rates is largely of the same character as that 
oflVrod in the earlier cases. 

There is a heavy movement of live stock from Nebraska points to South 
Omaha, Nebr., and to markets outside the State, such as Sioux City, St. Joseph, 
and Kansas City. All these points have packing houses which consume the 
greater proportion of the receipts and are in keen competition with each other in 
purchase of live stock in Nebraska, Prior to 1907, the live-stock adjustment is 
said by the carriers to have been fairly satisfactory to the various interests, but 
by the 15 per cent reduction in 1907, Omaha was afforded an advantage which it 
did not previously have. And now the 35 per cent increase interstate as against 
the 25 per cent increase intrastate has increased the difference in favor of 
Omaha. 

Prior to August 26, 1920, Council Bluffs and Omaha, recognized as practically 
one community, had equal rates on grain from Nebraska. At present the rates 
to Omaha range from 0.5 cent to 2 cents lower than to Council Bluffs. Some of 
the grain that moves to Council Bluffs ultimately finds a market in Omaha, and 
as the grain business is said to be conducted on narrow margins of profit, it is 
difficult if not impossible for Council Bluffs dealers to compete in Omaha with 
Omaha dealers. Incidentally, the grain which is handled through elevators 
and then shipped out to the East or South, as most of it is, is not affected, for 
the reason that it moves interstate, and the interstate rates apply on both the 
inbound and the outbound movements. 

Some hay is produced in Nebraska and moves largely to the Missouri River 
markets, ^^•lilch are in comiietition with each other. The differences as against 
Kansas City have been materially increased by the failure of the Nebraska com- 
mission to grant the same increases as we did. The parity that formerly existed 
JI8 between Omaha and Council Bluffs has been destroyed. 

There is an lmi)ortant production of potatoes in Nebraska. What is said 
above regarding the rates on hay may be applied to the rates on potatoes. 

Considerable lumber is jobbed from i)oints, such as Omaha and Lincoln, in 
comijetition with jobbers and priducers outside the State. The greater per- 
centage increase in the interstate rates than in the intrastate rates puts tlie 
interstate shippers at a disadvantage. 

We have stated that the intrastate rates on sand and gravel were permitted 
to be Increased subject to the qualification that the rates should in no case 
be more than 60 per cent higher than the rates in effect prior to the effective 
date of general order No. '28. The rate from Cedar Creek, Nebr., to Pacific 
Junction, Iowa, was originally 1.5 cents per 100 pounds, the same as to Platts- 
mouth, Nebr., Just across the river. Under general order No. 28 the rate to 
both points became 2.5 cents.. At present the rate to Pacific Junction is 3.5 
vents, due to the 35 per cent increase, but the rate to Plattsmouth remains at 
2.5 cents. In oth^r words, the increase under general order No. 28, which was 
1 cent per 100 pounds, was itself about 60 per cent of the rate in effect prior 
thereto. It was testified by a witness for the Nebraska commission that some 
of the rates on sand in eastern Nebraska are from 50 to 60 per*cent higher 
than those for equal distances in western Iowa. However, it was admitted 
that there are rates from Nebraska points to Omaha that are perhaps as low 
^a can be found anywhere in the country. The sand and gravel traffic has 
Ki*own considerably in recent years on account of the construction of new roads. 
The principal movement is for short distances. i 

The greater Increase interstate than intrastate in the charges for special 
services, such as reconsignment, switching, etc., operates to the disadvantage of 
interstate commerce. Formerly, if a car of grain from a Nebraska point to 
Lincoln, Nebr., was there reconslgned to Omaha, the charge paid for reconsign- 
ment was the same as that applied if the car were reconsigned to Council 
Bluffs, but now the reconsignment charge on interstate shipments is 10 per 
(cnt higher than on intrastate shipments. Council Bluffs and Omaha grain 
dealers are in keen competition with each other. 

The above are given as examples of the disadvantages brought about by the 
conflict between the Nebraska commission's decision and that of this commis- 
sion. Many others could be cited. The carriers put in evidence a large volume 
•»f tariffs, said to contain every Intrastate rate in Nebraska. These tariffs 
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also contain. many /OOrreBpondli*^ and relatttl ii>t«T«tate vAtes, wMcli have been 
subjected to a 10 per cent grea<ter Increase than- have the intrastate tateft'; 

According to the computationA of the Nebraska commission, the in^reasefj ' it 
allowed would yield a return of about 6' per cent on $331,846,20^, which wat? 
roughly .estimated to be the value of the <*arrlers*' property in Xiebi^ai^a devoted 
to State and interstate commerce/ In other words, in K'mitinfe the'^fefWers to 
the- increases above fetated, the Nebraska cohimis^on piHM!eeded 'inth^ theoi^ 
that each State, oouid- create a* rate gnovfti of its own in addition to those fixed 
by' us under the act. in Ex- parte 74» This point was coi>sidere<rin Iiitrastati^ 
Rates within Illinois (59 1. C. €.360, 364), where we said J ' ' 

'* In our decision! in Increased Hates, 1920, -we tixetl the tncre«des' fn itntcii. 
fares, and charges. necessary to -comply with the' act. It must be femeftibered 
that in fixing* thoie inereaifes we w*}re aictiiig' within oturpotve** '*'to'pr^CF»l)e 
just and reasonable rates. * > The 'resulting' rates, therefore, bScottie,' ihi ^ffecf, 
what Congress has- deeihed,©nit.he wiioler«iece9S«ry' to: yield the cai<piersthe {nv- 
scribed return on the value of their property. 

/' It is further urged' thati in Inci^easedi Rhtes, 1920; We <iid' not find the ivahie 
of . any rtillcoad »p«:operty> Ih the State» bf ' tUtools or' els^wher^ > tn the eastern or 
western groups as 'desigiiated'lffltJiaft'i'epMW'ti • We'were direct?ed t» 'presortbe 
rates so 'that' in the  aggregate ithisywdtrtdT^leldf A oertain'retupi!,' A8 nearly as 
may i be* '•* upoB' ttoe ag<ga'egatei : vahie' of ' *he ' Tailivny • property ' of *tteh! cikrrierft 
held vf or a«d oised . in i the » servicel of > trkvt^iioi'tA^ Ion / " We ' wwd««!^ailrt - "tlU* Itetei^ 
state icommeroe act to- 'i-eQulre'ui^ Hoi /dedewulne' tipohi >^ i fvi»ination fot*' the 'to^toV 
projierty^of the'caiTlers and 'nbt>ft>r the' prc^ettyi thai t nllgiit by •sbmeineeessarily 
arbitrary ' method ' or f ©pmula ''be* 'assigned- 'to . iivt^rst^te traffic, 'aiM • that *s • tlie 
course we followed in arriving at the estima ted 'ftalue» deed 'liii'Ineii^aised Bates?, 

1920'.^*'' •' '■' ' ■•'' ■'' 'i*'V. '!••' ;.»/<>., I i.'ii; i:/l ..,■. >,. II '.,,!•..• I I ,.|,i( • 'I 

iNeither the value 'iof pno^erttr'tior-the^ rieasonableiness of ' vates can Tye ♦deter- 
mined* with mathematical; feixactrit&ss-.' ifThc fiwal/testtobe'applied.lsa' hiattei-' 
ofiurformed judgmenti \ DiiffereiifCes iin- judgment as* among, the several State 
commissions, if each could. aM- would create a- irteteigroulp' of i Itsi' own, would 
obviously nulM/fy th^ f iNkdftmeaita* f wrpo^es o^theitrausportatl^ni aot. ' >i 

The NebraislmtiooizniiiiBsidh'Se^noi^^itKiK b^ of tliie bpinion .thftt' a'i35>()9ri cent 
inoreaise in J^eftMraskai ilntrastate rates tw«H[ild> make 'them. uiiidu)y> high' alEKd tequi<'<> 
the people t>t t^ State) to 'dontMbtrte in <-aD iu<iifair . propbirtion 'to <theif total 
revi^u0» of the. carriers.' ifTh^t theivate^iHi.NebraBlca migHit be Biad^'itoo high 
can not be proved by data of the kind used • by '*he Nebraska'" coajidiissiDn 'iii 
cotaa^utlDg' ivflJuutiiooj: : JMbDeoV«Dy ifi< tlieire >ape' ^an^ (oonditi6n£^ ) that : §ustil^ LeS& 
thttn; a ^5 peb.oent inx)rease<in* thd^iset^tionio^thO' West^ ttl^eKCbmlitioias ave- 
probdibiy- not. civcumsoribed'hyi < the' iStateia boHndejry ilin^s^' but- nCElscli liokters^ate 
as iWell ^s dntr^statei-ratesi ':'' '> • •••m » i;'i >< '•' .<' -•■' •"/-•.>. ici-, .•-..•: i.. .:• 

No evidence wa8< offered' with c^^speiqt' to-' excursion, oonv3eiatiQ]a,"and< other 
fares for i^lacial oc<^9m»!18,^ f^ovemfotatUmi^ /and other multiple f octns. of • 'tidcetSy 
or> club-car< tcha.<rges: /Therefore! ourr findiirg^ and order, < so fair; as t^B^^ws^- 
involved, ,wtll . relate onlyi toi tlus-. stiutidiiLrd local* and iinterli^e< f areSi < •• . >> - . 

Subject to the • above 'Pe^envajtloni, Iwei are of >the opinioo/ aAdi£nd that; the 
inorea$e6>made by) theiCiarrieirs in. pasfienger .fares,i under. ou:r.deQision*(iii'£(S 
parte 74^.and.aow.in:!effect« result in ireaisonaMe 'Passenger faress for laiteretBte 
transportation within ^thegrouf) oonsklered i in this proceeding, and that the 
failure o£ respondents/ with;in the .Ji^tlite o£ Nebraska to increase, intrastate .fares 
correspondingly liasi. resulted .in 'the >pastoai3jd. will result in the futuce in 
intrastate faresr lower th^n.tliedorrjespcaMling interstate fares.ajuuol in, lUn^ue 
prejudice, to. persons and localities outside: the State, :and to persons. ti'^veling 
in interstate commerce within the State i and, between points. :in> the Sjtjateit^nd 
points in other States; in unreasonable, preference to i persons and locaUtiea in 
Nebraska; and to persons , tr&yeling .• Intiiajs^^te in Nebmska ;  anil in ; unjust 
discrimination against interstate . cii>nimerce. . . 

We further fliid. that said phejudi^ye, -prefiereuce* and .dl^crlminatioa should 
be removed by jnaking. increases: in., intra state, passenger, fares whicli. shall 

^From data of - the carrierfi>dn the wefitera. .dlitrlct, contained lA Bxhiibit Kocl <P^ 0> 
in Ex parte 74, the Nebraska commisi^io« ,liaB tak^u the total property iovestwent and 
mileage owned of the entire systems or parricrs opecatlug in Nebraska, ana therefrom 
has secnted the a vera jtte property Investment xrt those carriers pei* rdadway- mile -dwiie*!. 
It has applied such averages per mile value, to the total roadway mileage within tlie State 
of X^ebraska, and baa then reduced such result by the same percentage ai^ th^ total pron- 
crty investment account of carrh'rs in the western district was reduced by us Jti Kt. 
parte 74. 
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correspond with the increases heretofore made as aforesaid by said respondents 
in interstate passenger fares. 

We fnrther find that the increases made by the carriers in charges for freight 
services nnder our decision relating to the western group in Ex parte 74, 
and now in effect, result in reasonable charges for interstate transportation 
within the said group, and that the failure of respondents within the State 
of Nebraska correspondingly to increase their intrastate charges for freight 
services in force on the date of our decision in Ex parte 74 resulted in the 
past and will result in the future in undue prejudice to persons and localities 
outside the State and in unreasonable preference to persons and localities 
witiiin the State, and in unjust discrimination against interstate commerce. 

We further find that said prejudice, preference, and discrimination should 
be removetl by mailing increases in the intrastate charges for freight services 
in force on the date of our decision in Ex parte 74, w^hich shall correspond with 
the increase heretofore made as aforesaid by . respondents in the interstate 
charges in the western group. 

Whether the aforesaid passenger fares or charges for freight services pertain 
to transportation in interstate commerce or to transportation in intrastate 
commerce, the transportation services in each instance are performed by 
the carriers under substantially similar circumstances and conditions. 

The above findings are abundantly supported by the facts of record. These 
findings are without prejudice to the right of the authorities of the State of 
Nebraslja or of any other party in interest to apply in the proper manner for 
a modification of our findings and order as to any specific intrastate rates, 
fares, or charges on the ground that the latter are not related to the interstate 
rates, fares, and charges in such a way as to contravene the provisions of the 
interstate commerce act. 

Tariffs giving effect to these findings may be made effective on not less 
than five days' notice. 

An appropriate order will be entered. 

Eastman, Commissioner, dissents. 

ORDER. 

[At a general session of the Interstate Commerce Commission, held at its office in Wash- 
ington, D. C, on the 27th day of January, A. D. 1921. No. 11829. Nebraska Rates. 
Fares, and Cbartres. In the Matter of Intrastate Rates. Fares, and Charges of the 
l.'nion PaclJic Railroad Co. and Other Carriers in the State o£ Nebraska.] 

This cast* being a proceeding instituted by the commiss.on upon petition filed, 
and having been duly heard and submitted by the parties, and full investigation 
of the matters and things involved having been had, and the com miss on, on the 
date hereof, liaving made and filed a report containing its findings of fact and 
conclusions thereon, which said report is hereby referred to and made a part 
hereof : 

It is ordered, That the common carriers by steam railroad who are part'es to 
this proceeding, namely. Union Pacific Railroad Co.; the St. Joseph & Grand 
I.Kland Railway Co. ; Chicago & North Western Railway Co. ; Chicago, St. Paul, 
Minneapolis & Omaha Railway Co. ; Chicago, M Iwaukee & St. Paul Railway 
( 'o. : the Chicago. Rock Island & Pacific Railway Co. ; Missouri Pacific Railroad 
<'o. : Missouri Pacific Railroad Corporation in Nebraska; Chicago, Burlington & 
Quincy Railroad Co. ; the Atchison, Topeka & Santa Fe Railway Co. ; Chicago 
Great Western Railroad Co. ; Illinois Central Railroad Co. ; Wabash Railway 
Co.; Missouri Valley & Blair Railway & Bridge Co.; Union Stock Yards 
Co. of Omaha (Ltd.) ; and Kansas City Northwestern Railroad and Jay M. 
Lee, receiver thereof, according as they respectively participate in the trans- 
portation, be, and they are hereby, notified and requiretl to cease and desist 
from practicing the undue prejudice, undue preference, and advantage, and 
unjust d'scrimination, found in said report to exist in the relation of interstate 
and intrastate passenger fares, and to establish, put in force, and maintain 
piiKsenger fares for the transportation of passengers in intrastate commerce 
within in the State of Nebraska which shall exceed the fares of the carriers 
now In force and applicalde to such transportation in amounts corresponding 
to the increases heretofore made by the carriers and now in effect under Ex 
parte 74, referral to in said report, in said carriers* passenger fares for the 
tranKportation of passengers in interstate commerce within the State of Ne- 
l.raska and between points in the State of Nebraska and points in other States. 
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It is further ordered^ That said carriers, according as they respectively par- 
ticipate in the transportation, be, and they are hereby, notified and required 
to cease and desist from practicing the undue prejudice, undue preference and 
advantage, and unjust discrimination found in said report to exist in the rela- 
tion of interstate and intrastate charges for freight services, and to establish, 
put in force, and maintain charges for freight services in intrastate commerce 
within the State of Nebrasl^a which shall exceed the charges for freight services 
of the carriers in effect July 29, 1920, and applicable to such transportation in 
amounts corresponding to the increases heretofore made by the carriers, under 
Ex parte 74, in said carriers' charges for freight services in interstate commerce 
within the State of Nebraska and between points in the State of Nebraska and 
points in other States. 

It is further ordered, That nothing contained herein shall be construed as 
either authorizing or requiring said carriers, or any of them, to change in any 
manner or to any extent the excursion, convention, and other fares for special 
occasions, commutation, and other multiple forms of tickets, or club-car charges 
applicable to intrastate commerce within the State of Nebraska. 

It is further ordered, That this order shall become effective on or before 
March 22, 1921, upon notice to this commission and to the general public by not 
less than five days' filing and posting in the manner prescribed in section 6 of 
the interstate commerce act and remain in force until the further order of the 
■commission in the premises. 

And it is further ordered. That a copy of this order be served upon eacli 
of the carriers named in the second paragraph of this order. 

By the commission. 

[SEAL.] Geobge B. McGinty, 

Secretary. 

Order of interlocutory injunction. 

In the District Court of the United States for the District of Nebraska, Lincoln 
division. Chicago, St. Paul, Minneapolis & Omaha Railway Co., plaintiff, v, 
Nebraska State Railway Commission, and Thorne A. Browne, H. G. Taylor, 
and Harry C. Cook, as members of and constituting the Nebraska State Rail- 
way Commission; Clarence A. Davis, individually and as attorney general 
of the State of Nebraska ; and J. B. Miller, defendants. Equity 150. 

Plaintiff's application for interlocutory injunction having come on to be 
heard before the Hon. Walter H. Sanborn, circuit judge, the Hon. Thomas C. 
Munger and the Hon. Martin J. Wade, district judges, and it appearing that 
due notice of this application has been given to the governor of the State of 
Nebraska, to the attorney general of the State of Nebraska, and also the 
defendants in this case, pursuant to section 266 of the judicial code of the 
United States, and the court having heard the evidence and arguments of 
counsel and being fully advised in the premises, and it appearing that the 
Nebraska 2-cent fare law and mileage-book law, being sections 6067, 6068, and 
6074, revised statutes of Nebraska, 1913, and sections 6140, 6145, and 6158, 
revised statutes of Nebraska, 1913, are in conflict with the order of the Inter- 
state Commerce Commission, made in its docket No. 11829, made and entered. 
the 27th day of January, 1921, are null and void and of no effect as in conflict 
with said rei>ort and order of the Interstate Commerce Commission and in 
violation of the constitutional rights of the plaintiff, and it appearing that great 
and irreparable damage will result to and be suffered by plaintiff unless an 
interlocutory injunction is issued, as prayed in the bill of complaint. 

It is now therefore ordered that the defendants, Nebraska State Railway 
Commission and Thorne A. Browne, H. C. Taylor, and Harry C. Cook, as mem- 
bers of and constituting the Nebraska State Railway Commission ; Clarence A. 
Davis, individually and as attorney general of the State of Nebraska, and repre- 
senting all passengers traveling intrastate on the plaintiff's lines of railway in 
the State of Nebraska, and J. E. Miller, individually and representing all jier- 
sons shipping freight intrastate on the plaintiffs lines of railway in the State 
of Nebraska be, and they are, each and all of them, hereby enjoined and re- 
strained! and commanded to absolutely desist and refrain — 

First, from enforcing or attempting to enforce the aforesaid statutes of 
the StJite of Nebraska, to wit, sections 6067, 6068, 6069, 6074, 6140, 6145, 6146, 
and 4158, revised statutes of Nebraska, 1913. and from doing any act which 
would prevent or tend to prevent the plaintiff, its agents or servants, from 
collecting intrastate freight and passenger rates, fares, and charges within 
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the State of Nebraska as authorized, ordered, and established by the said 
order of the Interstate Commerce Commission on the 27th day of January, 
1921, entered in its said docket No. 11829. 

Second, from molesting plaintiff, its agents, or servants on account of having 
charged or collected the aforesaid intrastate rates, fares, and charges within 
the said State of Nebraska; from in any way doing any act which would 
prevent or tend to prevent plaintiff, its agents, or servants from charging and 
collecting the aforesaid intrastate rates and charges within 'the State of 
Nebraska, and from ordering, asking, aiding, or abetting in any manner what- 
soever any i)erson or persons to commit any or either of the acts aforesaid 
until the final hearing of this cause or until the further order of this court. 

It is further ordered that the plaintiff shall give a bond, with good and 
suflacient surety, in the penal sum of $35,000, conditioned that in case the order 
for the Injunction is reversed or modified the obligors will pay all damages 
resulting therefrom to the defendants, will refund to passengers who request it 
the amounts paid by them for fares in excess of 3 cents per mile, with legal 
interest, and will refund to shippers who request it the amounts paid by them 
for freight rates in excess of the rates prescribed by the order of the State 
commission, with legal interest, such damages and refunds to be ascertained as 
this court shall direct. To all and singular the finds and order of this court 
the defendants and each of them except. 

By the court : 

Martin J. Wade, Judge. 

FKBBirABT 21, 1921. 

Mr. Hx'DDLESTON. I should like to ask a question there. Was your case simi- 
lar to the Illinois case? 

3Ir. Taylor. It is just exactly the same as the Illinois case. We have not 
prosecuted it before the Federal court because we thought it would be a futile 
proceeding. 

Mr. HxDDLESTox. It was removed to the district court? 

Mr. Taylor. To the circuit court, and the injunction issued from that court, 
or the interlocutory decree issued from that court. 

Mr. HroDLESTON. Has a final decree been rendered in the case? 

Mr. TAYT.OR. No. 

Mr. HiTDDLESTON. Hflve you appeale<l to the Supreme Court? 

Air. Taylor. No ; we did not. because we thought that would be futile, in view 
of the fact that other States had appealed, and we did not want to multiply 
suits, because we thought the same principle was involved in the other cases as 
was invoUvd in our case, and that they would all stand or fall by the* decision 
of the Supreme Court. 

Mr. HvDDLESTON. You are waiting on the decision of the Illinois case, then? 

IHr. Taylor. Rather the Wisconsin and New York cases. 

Mr. HrDDLESTON. Do they all involve the .same questions? 

Mr. Taylor. Practically so. The Wisconsin case is a passenger-rate case, and 
I think so is the New York case. 

It probably would have been well to have appealed, although the Illinois case 
is a freight case, but it has not been argued before the Supreme Court as yet. 

Mr. Graham. I would like to ask a question or two on that line. 

If I have it rijrht, the principal test under the transportation act as to 
whether there ought to be certain rates or not is whether they yield a fair 
return to the carrier, is it not? 

Mr. Taylor. Yes; with the qualification in the act that they must operate 
efficiently and economically. 

Mr. Graham. And that has been estimated in the act for two years at least at 
f)^ or possibly 6 per cent, and I think by the language of what I call the " recap- 
ture clause,*' in section 15a, it means a permanent fixing of 6 per cent. That is 
what I believe it means. Now, if it is true, as a matter of law. that the test 
of these matters is how to get a fair return for the carrier, I would like to have 
somebody tell me how you could do anything else except put into effect general 
rates, both interstate and intrastate, that will bring to the company or the sys- 
tem as a whole that fixed return : and if that is true, how can you make par- 
ticular rates for particular cases? You have got to build up, as Mr. Sanders 
says, a rate structure that extends into your States and practically wipes out 
your State commissions. 

Mr. Taylor. Apparently the carriers have your view, because when applica- 
tion is made to them for adjustmnts that might involve reductions they say. 
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" That can not be done, because it would reduce our earnings below the 6 per 
cent return." 

Mr. Graham. Now, Mr. Taylor, personally I am not in harmony with that 
view, I want you to understand, but I am telling you that that is the way I view 
this law as it is now framed, and I am wondering if that Is not the way it mu.st be 
construed, in view of the law itself. What do you think about that"? 

Mr. Taylor. Well, my opinion is that that is a very rational interpretation of 
the act. I do not see how any particular rate or any scale of rates, or any cla-^^s 
of rates, can be interfered with if it means a reduction, unless you l^iiow in 
advance that the reduction is not going to reduce the return below the level 
of 6 per cent. 

Mr. Graham. When these railroads were built through various States there 
were certain States favored by nature, were they not. in the building of the 
roads, States in which it was easier to build railroads than it was in other 
States, where the railroad companies wei-e favored by the very geographical 
nature of the State ; and it seems to me that this plan that seems to be the 
underlying feature of the transportation act obliterates all those natural 
advantages which any particular locality has. 

Mr. Taylor. Now, Mr. Congressman, we think that applies particularly to cue 
of the roads in Nebraska that I have already mentioned, the Union Pac'fic. 

Mr. Graham. Why, in Nebraska you can go miles and miles- and not build 
a culvert or a bridge ; while over in Colorado you must tunnel and do every- 
thing else necessary in the building of a railroad ; and yet by this rate struc- 
ture you are placed on an exact equality with the State of Colorado. 

INIr. Taylor. Pi-ecisely. And I may say that our shippers who are served by 
the union Pacific, paying their money to the Union Pacific for the transporta- 
tion which they receive, question the right of that road or of Congress to take 
away a surplus which may be created by the payment of those rates, because 
the Union Pacific happens to be geographically located advantageously. Now. 
what the constitutional question will be in that case will be tested, of course. 
There is no question about that. 

^Ir. Burroughs. Mr. Taylor, a while ago you spoke about one recommenda- 
tion that you wished to make, as I understood it, that it should be compulsory — 
that the law should be changed so that in these discrimination cases hereafter 
it should be compulsory — on the Interstate Commerce Commission to call in 
State commissions or have joint hearings where now, as the statute reads, it is 
simply permissive? 

Mr. Taylor. Yes. 

Mr. Burroughs. I was wondering what was your view — take your owq 
State; as I understood you to say, you have a 2-cent law for passenger rates? 

Mr. Taylor. Yes, sir. 

Mr. Btjrroughs. You could not raise that, your commission couldn't? 

Mr. Taylor. No. 

Mr. Burroughs. You have no authority whatever to raise that? 

Mr. Taylor. No, sir. 

Mr. Burroughs. But in a discrimination case, as I understand the law, the 
Interstate Commerce Commission has authority to change that rate? 

Mr. Taylor. Yes ; and they have already exercised it. 

Mr. Burroughs. The query arose in my mind, in a case like that, what, If 
any, advantage would be given in having the .loint hearings? I am not arguing 
against the general policy ; I think the general policy is a very wise one Indeed, 
but whether it should be made mandatory in all cases is the question. 

Mr. Taylor. There might be a disadvantage in that, Mr. Congressman, Of 
course, where you have a statutory rate involved, that takes it out of the 
jurisdiction of the State commission — the power to control it. You still have 
the necessity of determining what the rate should be, the necessity of getting 
at the local factors; and, personally, I feel — and our commission feels — and 
it was presented in our Nebraska case — you will find upon reading it that we 
feel there are certain elements that should be taken into consideration with 
respect to State passenger rates — that is, the difference between a local service 
and a through service. Now, considerations of that kind might very prop- 
erly be considered in a joint hearing between the State commission and the 
Interstate Commerce Commission. 

I want to say in Justice to the Interstate Commerce Commission on that 
point, whether or not their policy has changed I do not know. I do know that 
we have been invited to participate with them in a certain discrimination 
case which has arisen in our State upon rehearing. Now, whether or not it is 
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^Q be tlie.;Policy;a£ tbe conimis^ioD. tot always call in the State cottimissiotis 
imd^r B\xc']i circumstances I do not know., It was not tliei policy a fewmtoths 
or a yqai; or so ago,, and tbat Iswbat prompts me to flagged that It tnight 
not bQ.leff;. to the- (discretion .of tJie commtosijon bnt should be niade- com- 
.pqlsory.; • - .•  *• ' . • 

Mxv BvBsouGHa. . Just one other sqmestiop : I 'understood you to say that in 
the Nebraska case there . has been , nq . appeal to • the ' ^preme Qomrt ? 

Mr. Taylor. There has been none, . . . i •  ' ' 

Mx, BJfvt^o^Qua. you are relying. u9PQ.;t^^*oases already in- that couft ktown 
as thfO \^^is<^npin case and the New Yorfc' case?'/ » - . i 
. ^Ir. .Ta,XM>R«« 'We arie. '   .; -.i' <■. • > .'• d '.■•-  •- ■• • • 

Mr.,.. BuBBouoH^* Presumably upon * the thfie(ry» tJ3ftt< the same, substantially 
tke.samia, issues are raised in those <^a8eS'as^w0uid' be caised fn your appeal:?. 

J4r. T^^wiR, Th^ general, legal' q^iestions, 'Oif tcoarse/ianei simjlar, as to .th6 
power of the Inter^tatte iCommevoei'i^mmiastoii^vtDiinakelntraiState rates under 
thQ;,eir9f:^m^tainqes« • .i-. — i' •.'•-«..; -. * -i ,':■■. '\m'/\. . • •" 

, ; >if.,,]B^p(|to^^GHS( Xdonotknow^wheth^r yau>catt«ait«itei'Or not but tbe Ques- 
tion has arisen from something that I have read-— X- dot inot know how true'lt 
may be — that there la a* question .wJsetiher the isedond In* estiaer of those cases is 
nt pr.^eint r t^, shape ■• bo thajt • ;a .deeifsion. cani > 4)e • fffoideiQedi i Pe >.you happen to 
know about that? •• i' 

Mr. ^;4<Tp:<o^.M7/tt]f^inkHtlie dteai&llaiL wiU ibe nendered^ Mu; /Congressman. 4 !£hat 
is our understanding, that it was submitted f or// reargumettt • after '.Chief 
Jn^tiq^i P'Hif^l:, c^pi^e. .Tii)on -the ibQn^k andijifewts. ireargued) siod Jiikat understand- 

;ivr l/¥a4siweitqbelleve/jthed^^ ^^ .. .: i i 

.,,MJi' mtWov^hs, Nqw>'here.;laijth»j,speciilo<poi»t:..I.mndcwstand that inthe. 
txff W-in, ,tj^ he^xting^ beft^r^.tihe^gtajte commiwlons-^the reeord-in ^'»ftrte..74 
was, ij>ti?Q4i|oed ^nd subwitfed /hii«vWencie. It/ is mRdei a part, of the .record, 
fl^ ths^ coj^^f ntioij is njiad^eifthailDthe-.transerlptitiO' therSupi«eme>Ooi>rt 'SJiiouJd 
cQ^ntpin tl^ls.fuM 4'«<5<?rd of ex- partly TK, which, les/iX nndepBl»nd •it> is-r^I ha?ve 
n(>t i^e^ H7-yeiry.,v<)Jnmtoous ^nd tber,eKpense'»of.{piilntl«kg' it; practically, pro- 
hhitlve, being some thousand — many thousand dollars. 
. . IVfr^.BKf^To;^, .|a$^00O..Qr •$WiOOO..;m •. •. .• •:.'. i. r.-: . ' .f  ',.!■ 
,Mf^ B^^mQx^Qns^n .?p to.thip; tinse,, as J understand it,i that has mpt heen done. 
. >fr. i$'4Ti-oi?4 Mr, 3enton reminds^me. tliat^tljat Is the .aituatlon .in the New 
Xar^ cas^, poes, that Apply to the,Wisqan8in/X?a»e? . , 

Mr. BKfif.TQN. ThjQ. .Wisconsin: case *is 4M>» on ft pwre qnt^tlon of law without 
»aiVf evjfience. at all and, is Yory'ipu^clf) more*. liable to be decided on a narrow 
te)C^i)jb9fil.gi*oyn4.iihan tha New? yprk, case is,. It we»t up in this way: The car- 
r-ers filed a petition in the United States District Court in Wisconsin reciting 
th^t.fth^e MWder lia<? •l)efitt made. bw: the- luterstete Oomnj^?ce Co^amlssion ;and 
siting. Q!Q\ the ^der< That.wasi s^t dpwxi fox hearing before three judges and 
nn injunction was granted, no evidence whatever having been taken, and the 
record, > .yri^iah wa,s< before the Interatat<9!Conunerce- Commission, not having 
been Introduced. , , . , 

The attorney gener&l of Wisconsin, the^i. c>ain\ed an appeal to the United 
States Supreme Court, so it is now before the court upon the aU^sgation of the 
State of >Vi«con§in that the .order of thje Ijrterstate Commerce Commission is 
vpid upou its face, notwithstanding the : recitations t^jwit J^re made in the com- 
mission's report. So that the question is very narrowly. presented in the WTis- 

Mr. Taylor. I want to say in that case we did not appeal, as I have stated, 
but I think if we had known then what we know now we would have appealed. 
hut it was an expensive matter for the State, an expensive matter also for the 
carriers, and we thought that one or two cases similar to ours being appealed 
would settle this question amd-then-e .was no need of our multiplying those 
appeals.! 

Mr.^ BiTRBoroHS. Personally, I would feel a good deal differently about this 
Jjearing.if we (jould kpow what the, court was going to say on these issues, if 
the court had rendered a decision, or if we could know that the court wa.s 
^oing.to rencLer a d.ecision th^t wo.vjld actually determine the questions that you 
ijenlfemen liave raised here, 

Mr. Taylob. We share your misgivings, "Mr. Congressmnn, with reference to 
that decision, because of th^ state of the record. _, . ^ .^  

Mr.- JPtiRROUGH. I do not understand that the Interstate Commerce Commis- 
sion can determine wljat this law ineans ; it is the Supi'em^ Court of the United 
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States that has the last gruess on that, but until that court has acted and has 
spoken in these matters the rulings of the commission stand, and in the mean- 
time all this situation which you gentlemen have outlined here is in existence 
and people are being annoyed, and it Is plain to my mind that such a condition 
was never contemplated by the Congress when the law was enacted. I was 
not a member of the committee at that time, but there certainly never was 
within my mind the contemplation, that we wore passing a law that would 
enable such a condition as this to arise. 

Mr. Taylor. I think that is true, and it seems to me now that it is incumbent 
upon Congress — of course, it would be preferable to have the views of the Su- 
preme Court, very much more so, but notwithstanding that situation it seems 
to me it is incumbent upon Congress at this time to so amend this act as to 
make it impossible to construe it so as to completely tie the hand of the States 
and make it possible for them to relieve situations within their borders which 
it is admitted the Interstate Commerce Commission can not relieve. 

The Chairman. . Gentlemen, the hour has arrived for adjourning this meet- 
ing. Unless the committee votes to the contrary we will adjourn until 10 
o'clock to-morrow morning. 

Mr. Johnson. I want to ask a question before we adjourn. 

The Chairman. If any questions are to be answered, Mi. Mapes has the 
floor. 

Mr. Johnson. I want to ask the chairman a question, not the witness. 

The Chairman. Very well. 

Mr. Johnson. Mr. Chairman, I want to offer a suggestion or put this mat- 
ter before the committee so they can determine it. We can not all hear the 
witnesses when they testify. Our official duties require us at other places 
sometimes, and unless we get the hearings as they are developed here, so that 
we can read and study them, we will not know anything about this case when 
we get through, and I would like to have the hearings. I do not know how 
the other gentlemen feel about it, but I want to read these hearings because 
some of the witnesses I have not heard. Up to the time I have heard all 
witnesses. 

The Chairman. Well, Mr. Johnson, if the committee will decide to have no 
correction of the testimony, we can have the hearings printed dally, but if they 
are goin gto allow the correction of what is said here by those w^ho say it, mem- 
bers of the committee included, we will have to be dependent on the promptness 
of those witnesses and members of the committee in reading the proof. 

Mr. Johnson. I think we want the record just as the man says it. If It 
is not right right, he ought not to say it; if it is right, there is no use cor- 
recting I't. 

The Chairman. Very good. If the committee will pass that rule, we can rush 
the testimony out after we receive back what has already gone out under the 
old plan. 

Mr. .Johnson. Then. Mr. Chairman, suppose, in view of the fact that all the 
committee is not here, I call that up to-morrow. 

Tlie Chairman. Very good. At the opening of the meeting? 

Mr. Johnson. Yes. 

^Ir. Taylor. Do I understand that I can appear again in the morning? 

The Chairman. If you so desire. I should say you have the right of way^ 
so far as the committee is concerned. 

(Thereupon, at 12.10 o'clock p. m., the committee adjourned until 10 o'clock 
a. m., Tuesday, February 28, 1922.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
WasJiington, D. C, Tuesday, February 28, J922. 

Tlie committee met, pursuant to adjournment, at 10 o'clock a. m., Hon. 
Samuel E. Winslow (chairman) presiding. 

The Chairman. Gentlemen, when we concluded our hearing yesterday Mr. 
Taylor, of Nebraska, was the witness, and in the ordinary course of things, 
would appear here to-day at this time. He has, however, very kindly waived 
his rights and has been pleased to g've way to Governor Allen, of Kansas, 
who will be the next witness. We shall be pleased to hear Governor Allen. 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. IQl 
STATEMENT OP HON. HENRY J. ALLEN, GOVERNOR OF KANSAS. 

1 ^^^1?5,^<^^ Allen Mr. Chairman and gentlemen, in tlie very brief time that I 
have this morning I do not expect to add much enlightenment to the Tm^^^ 

my'mLrA^'J^u "'. '''^ ^^'''^''' "' ^^ mia^WesU with the reac^^^^^^^^ 
Sat fH^'hni i^ nr^." S""^ ""^^^'P^ yesterday's decision of the Supreme Court, 
that ths bill is as timely as if it were prepared for this very moment After 
the decision of the Supreme Court there is no regulatory power givSi to a State 
commission to deal with the subject of railroad rates ^ ^ 

a his IS the biggest subject in the world. There is not a man who has had 
any business experience in life who has not been plagued wl^rit most of the 
tmie he has been in business. We all realize that ufto th fday^ 
set of men has arisen with enough oonstmPtivP nhnifi ^' Ji"l u^L?^.?^^'!.^/ 




^,v>m fha xv.ieH^.v, ^5"^,,^*^^y *s iiot^ endowed with any wisdom that is different 
fiom the wisdom of all of us. Ajid it is perfectly apparent, when you read the 

fit^^n^ w/^in^'" '^^'*'..^^' ^^^^*^'" commissions, that they are not endowed wUh 
hnal wisdom upon the subject. This thing we must admit, that it is a sub- 
ject which calls for all of the Intelligence that can be had upon it. If you con- 
tribute to the rate-inaking theory and philosophy of this country the consider- 
able efforts of the beards or commissions of the various States, then you have 
arranged for a more definite form of inteUigence upon the constructive work 
on this subject than you can secure through the work of the 11 members of 
the interstate Commerce Commission. 

The great argument of those on the other side is, of course, that for the pur- 
pose of getting harmony in rates the rate making should be accomplished alto- 
gether by a national body. All we need to do to answer that is to study the pres- 
f-nt hodge podge of interstate rates and see what the Interstate Commerce 
Coiniuission has accomplished along that line. The Interstate Commerce Com- 
Diission has not accomplished any more in the way of' harmonious rates than 
tbe State boards have. The subject is ponderous, and all that can be done for 
the purpose of increasing the elasticity and the intelligence should be done. 
And I believe that after the decision of the Supreme Court of yesterday there 
is nothing for the Congress to do but to adopt a law patterned after this fashion. 

Certainly, no man may read this law without realizing that in every sense it 
lias protected the rights of the carriers. It has made the I. C. C. the supreme 
body in passing upcn the decisions of the State commissions, and it has given 
to the Interstate Commerce Commission the full cooperation and the full assist- 
ance of the local intelligence that belongs to the State boards. 

I think you will find a very grievous falling down of the effort to regulate 
rates if you take away from the States the powers they have been possessing 
up to the time of the passage of the Esch-Cummins Act. I think most of you 
are familiar with the statement of the author of that bill, which was to the 
efCect that it was not his intention to deprive the State commissions of their 
powers, as these poweis have now been limited under the interpretation of this 
la>v in the Supreme Court. If you want to save delay, if you want to give elas- 
ticity to the work, if you want to provide it with local intelligence, if you want 
to make it easy for the public to bring their causes into a court, then it seems 
to Die that you travel far from this original intention of the Government if you 
deprive the States of any voice in the making of intrastate rates. 

I think the question of dehiy alone in the present ponderous duties that are 
liefore the Interstate Commerce Oomnvission is entitled to your gravest con- 
sideration. I think there is no man who has had any ex[/erience before the 
Interstate Commerce Commission who does not realize the fact that that com- 
tnisBion has all of the work that it can do. If you give to this commission 
now the work that necessarily conies upon it as a result of yesterday's decision, 
you so overload it that it can not go on functioning with any degree of capacity. 
i have known of cases out in my own State where the Interstate Commerce 
0<»inmiRSlon is nine years behind with its work. I happen to be personally 
B<x]uainted with a case in my own business, where I was granted some five 
years ago, I think it was, a reparation. The case has been decided twice, I 
think, since then, and I get considerable comfort by sitting down and taking a 
lead pencil and figuring out what m>' reparation will be in the Lord's appointed 
time if the Interstate Commerce l^omniission ever gets time to sit down and 
settle the case. All the facts have been settled. The justice in the case has 
been weighed. I am only waiting for the decision, and I have waited for five 
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years. I do not offer this as a matter of complaint, but only ad an instance 
showing the overburdened condition of a comnrission that has a po^idprous job, 
a body that possesses none of the elasticity which comes from the local intelli- 
gence which would give it the zest to go on and finish its work. I tliinl^ it is 
as absurd to stop here and say througli the Congress that all of the rate mak- 
ing shall be done by the Interstate Commerce Commission as it would tor 
the lawyers upon this conmiittee to say, "We will wipe out the intermediate 
courts, we will wipe out the State courts, and we will shove all of the priginal 
cases into the Supreme Court of the United States." 

Mr Johnson. Governor, will you tell us what ettect these rates have J^ad on 
the economic condition of Kansas? 

Governor Allen. The present rates? 

Mr. Johnson. Yes, sir. 

Governor Allen. Of course, they have had a M*ry disastrous effect iu that 
condition just now by making it a matter of some indifference to thC; farmer 
whether he sends his grain away and gives \he proceeds of the sale to the. raU- 
road company for transportation charges or keeps it. The result is sohiewhat 
the same to him, or was up to two months ago, whichever he did. I^ he sent 
four carloads of live stock to market, it took all he got from one carload to 
l>ay the freight upon the other three cars. So, necessarily, the enect. of 
these rates upon the economic condition has been to slacken the full intejl'Couvse 
of business. , | , 

Mr. Johnson. Just there I wish to call attention to a letter that lia^ beeh 
sent out by Mr. Alba B. Johnson, president of the Railway Busines^' Slen's 
Association, in w^hich he requests all his associates, those who are mtfctiers 
of his association, to oppose the repeal of this law. I wanted to mak'^ this 
observation and inform the gentleman, because of Ids great influence tn this 
Nation at this time, that the people may know that the railroads are oiinosing 
and do not expect to support any repeal of this law. 

Now, Governor, are you familiar with what is known as the Swe^t bill, 
H. R. 6861? 

Governor Allen. No. sir; I am not familiar with that. * " 

Mr. Johnson. That bill repeals section 15a of the interstate commerce a<it 
and understakes to give back to the States the right to regulate the raflrortds 
as to intrastate rates. You indorse that bill, do you? ' 

Govei'nor Allen. I indorse this bill. 

Mr. Horn. The bill which I have Introduced deals solely with section 13 
and does not touch upon 15a. 

Governor Allen. I favor the provision of this bill, that no rate, fare, charge, 
classification, regulation, or practice in intrastate commerce, made or ImpQSeil 
by authority of any State, shall be set aside unless the same shall be foiind, 
from competent evidence, to injure a i)erson or persons, or a locality or locnli- 
ties, engaged in interstate commerce, to such an extent as seriously to diminish 
the business of such person or persons, etc. 

^Ir. Johnson. That will put us back then to where we were just before' this 
bill was passed? 

Governor Allen. Back to where Senator Cummins thought we were when /his 
bill wafe passed. 

Mr. Johnson. Well, he was in error about It, because a number of Congress- 
men, including myself, take the view that the Supreme Court took yesterdft-y. 
I thought it was perfectly clear. I think a great number of Congressirten 
thought it was very clear that the railroads had the authority that the Supreme 
Court said they had, and that the Interstate Commerce Commission had tbe 
authority. So that if we enact the Hoch bill, you think relief will be given such 
as will help the country? 

Governor Allen. I think two forms of relief will be given, both of which are 
of tremendous importance in rate making — speed and accuracy. 

Mr. Sweet, ^fay I say this, Governor? Do you think that section 15~A should 
be repealed, the rule of rate making? 

Governor Allen. No ; I mean this, that there should not be taken away froih 
the Interstate Commerce Commission the right to pass final judgment upon tfte 
work of the State commissions, but that State commissions should act as the 
lower forms of authority in this, and that appeals from the State commissiolis 
should be upon the subjects of discrimination and compensatory rates. 

Mr. Johnson. But the Sweet bill will do just what I said awhile ago, it will 
put us back to where we were before. It will do nothing new, because the rcrie 
«f reason is what would govern, is It not? 
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Governor Auj:isr. Yes. There is nothing new about it; it restores the old 
lelation, or I think it does essentially. 

Mr. HocH. Perhaps, you are not familiar with this section 15-A to which 
Judge Sweet refers. That Is the section of the transportation act having to do 
w.th the basis upon which rates should be made, aild does not touch directly 
tills question of the difference between the State and the Federal jurisdiction. 
It is an entirely different question, although involved in this proposition. It is 
tlie so-called guarantee section, 

Mr. Sweet. I will say to the governor that section 15-A is the so-called guar- 
antee section. You are in favor of that section, are you? 

Governor Allen. If I have sai^ that I am in favor of the so-called guarantee 
section. I wish to withdraw that. I .am not. 

Mr. Sweet. That is what I wanted to make clear. 

Governor Allen. I have only come here to talk about the theory of the 
matter, and I had not identified that as being the guarantee section. I am not 
in favor of that section. 
Mr. Sweet. And you believe, Governor, that it should be repealed? 
Governor Allen. Yes. I think if there were ever any reason for it the 
reason has passed away, and I think we will get to a keener and more accurate 
appreciation of what we need to do in rate making if we wipe out that proposi- 
tion and allow bus'ness in this country to stand upon the basis of the usual 
I»iiilosopliy and law of commerce. 

Mr. Barkley. Governor Allen, the guaranty section expires to-day by opera- 
tion of the law. It would be useless to rei^eal a thing after it has expired. 
AVould it not be better for Congress to declare affirmatively in some way that 
the Interstate Commerce Commission in the future shall not accept this two- 
year guaranty as the basis of rate making? Merely repealing those provisions 
iiii^ht not have any effect. 

Governor* Allen. I think possibly that would be better. If you remove from 
the public mind the misconception which exists, which is to the effect that we 
;ruarantee the railroads a return of 6 per cent, you will have done something 
for the morale of those who are now paying the bill. Whether you do it by 
repeal or whether you do it by a future instruction to the Interstate Commerce 
Commission that in establishing compensatory rates they shall not take into 
consideration this old clause, you will get the same result. 

Mr. Johnson. Do you think Congress ought to pass a law in order to remove 
a misconception in the public mind? 

Governor Allen. No. I think that if the Supreme Court had not uttered its 
<lecision yesterday this law still would have been necessary for the purpose of 
its interpretative value. 

Mr. HocH. I think a word should be said right there, in view of what Mr. 
Barkley stated. I can not agree with his statement of the law there ; the so- 
called guaranty section does not expire at all to-morrow. 
Mr. Barkley. The 6 per cent part of it does. 

Mr. HocH. The 6 per cent part, which is simply a statutory statement of 
what a fair return shall be held to be, expires to-morrow ; but the philosophy 
or principle of rate making, which Is the fundamental and important thing, 
remains in the law just the same after to-morrow as it does to-day. And if the 
Interstate Commerce Commission, following the judgment of Congress that 6 
1>er cent is a fair return, shall say that 6 per cent is a fair return, we will 
have exactly the same situation as we have had before March 1. Tne funda- 
mental thing is the basis on which rates shall be made, namely, as suggested 
in ITiA. a fair return upon the value of the property used for railway purposes; 
anil it is the philosophy of that rule or basis to which serious objection is made, 
and not the proposition of the law fixing the 5* or 6 per cent. 

Mr. Barkley. That is true; but the fact is that the Supreme Court has prac- 
tically instructed the Interstate Commerce Commission, even before the trans- 
j»ortation act was passed, in determining what was a reasonable rate they 
must take into consideration what would be a fair return. So the philosophy 
of a ** fair return " was not originated by the transportation act but antedates 
that a<*t by the interpretation of the Supreme Court. 

Mr. HoCH. Oh, not at all. It is true that prior to the transportation act the 
Suprenje Court has said that an element for consideration in determining what 
is a reasonable rate shall be a fair return. But that is not the only element. 
The serious objection is that the statute attempts to define what is a reasonable 
rate by saying that it shall be a rate which shall yield a fair return to the 
carrier. Now, all would admit that the question of return is a vital factor to 



104 PROPOSED AMENDMENT TO TRANSPORTATIOX ACT, 1020. 

be considered, but to set it out in the statute as the only factor, so that under 
the present situation, for instance, in soing before the Interstate Commerce 
Commission seeking relief you are not permitted to present any of the general 
economic conditions, the industrial conditions, the depression in other indus- 
tries, in determining what is a fair return or what is a reasonable rate, but are 
limited solely to the question of ^n adequate income to the railroads — that is 
the serious objection. 

Mr. Barkley. I do not want to take the time of this witness, but I do wish 
to clear what I referred to originally. If what we desire to do is to repeiil the 
whole of section 15 A, which after to-morrow fixes a *' fair return " as the basis 
of rate making, of course, the outright repeal would accomplish that. But my 
suggestion was directed to the proposition that after to-morrow the Interstate 
Commerce Commission will take 6 per cent as the basis of a fair return, baserl 
upon the declaratory action of Congress for the last two years. They would be 
bound by that in the future. 

What I had in mind was that if that is what we are seeking to accomplish, 
to take away from the commission the influence that that enactment ma.V have 
had on it, the better way to do it would be to declare that it was not in the 
future to be considered as the basis of a fair return because Congress in the 
last two years has fixed 6 per cent as the basis. 

Mr. Rayburn. Is not this about what Mr. Hoch meant, that in the past, before 
the enactment of the transportation act, the question of value was one of the ^reat 
determining factors in rate making, in determining a reasonable rate, but under 
the interpretation that has been put on section 15 A the question of value is 
practically the only real basis for the determining of a reasonable rate? That 
is what Mr. Hoch objects to, I understand. 

Mr. Barkley. That is what I objected to, and that is one of the reasons why 
I voted against the transportation act, and I have not changed my mind about 
it since. 

Mr. Sanders. I just want to say this: I do not know of any reason why it 
should constantly be repeated here tliat value is the only thing that is taken into 
consideration here in view of the express provision of the act of Congress. The 
transportation act provides all of the usual methods of determining the rates: 
That they must be just, that they must be reasonable — and that means they 
must not be unreasonably high or unreasonably low — that they must he non- 
discriminatory, and then it says that in the exercise of its power to prescribe 
just and reasonable rates the commission shall initiate, modify, or establish or 
adjust such rates so that the carriers as a whole, etc., will, under honest, efficient, 
and economical management and reasonable expenditures for the maintenance 
of way, etc., earn an aggregate annual net railway operating income equal, as 
nearly as may be, to a fair return upon the aggregate value of the railway prop- 
erty of such carriers held for and used in the service of transportation. How 
anyone can read that act and say that the act makes value the only criterion is 
more than I can understand. 

Mr. Rayburn. The Interstate Commerce Commission just about interpreted 
that out of the act. 

Mr. Sanders. I do not think so at all. 

Mr. Cooper. I would like to ask the governor one question. Take the case you 
referred to, of a man in Kansas shipping four cars of stock and the price of one 
car of stock paying the freight. 

Governor Allen. That is a mild example. 

Mr. Cooper. Are the most of your stock shipinonts interstate shipments? 

Governor Allen. Yes. 

]SIr. Cooper. Well, then, by giving the State commission the power to re?u 
late intrastate rates, the fanner would not get any benefit, would he? 

Governor Allen. I would say that he woidd get this benefit, that he would 
have api>lied to the basis of his rate the local intelligence, for one thing. He 
would also get into the discussicm of his case and the determination of bi*5 
issue the spee<l that would come from the local urge. 

Mr. Cooper. But your State commission would have no authority to regulate 
that rate? 

Governor Allen. No: so far as that is concerned. T answer that question 
as a general question. But 20 per cent of our freight, let us say, is intrastate 
freight, but even that which ts interstate also bears a very close relationship 
to the people there. I am saying that this has relation to the sort of machinery 
that shall engage in the effort to bring out of this ponderous subject in the 
United States a more accurate and constructive system of rate making than 
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we have ever known ; and that entering into this problem there comes a distinc- 
tive value of the local study of the situation, and tJiat this value is like the 
value that every local court has to the law-and-order conditions and the prop- 
erty conditions in its community. 

If you are going to say to Kansas that every time you have a little case 
alTecting interstate freight rates you have got to come to Washington, 23^ 
hours away, and sit about and wait for the decision of an already over-bur- 
dened body, you will not get the results that you would get if that case might 
be thrashed out first in a local court, acquainted with local conditions, with 
the intelligence in its mind that the case needs immediate attention. Even it 
you go no further than yesterday's decision of the Supreme Court, then you 
have robbed this, the greatest subject that has to do with the commerce of 
this hour, of all that we may hope to gain from the constructive intelligence 
of the States working at this problem, in which they are as much interested 
as anybody can be. So that you have merely shorn government of the greater 
power and the greater elasticity that might come from the close local study 
of the situation. You have not builded your Interstate Commerce Commission 
in such fashion that it may care for all this work if you are going to leave 
nothing for the States to accomplish. 

Mr. Ha WES. Governor, you would not consider 6 per cent an excessive return 
to a railroad or upon any other investment? 

Governor Allen. Well, it would depend somewhat upon the manner of ar- 
riving at small costs and all that sort of thing. I would not regard 6 per cent, 
honestly applied and clearly set forth, as being an excessive return. But I 
would say that in an effort on the part of the Government to make a static 
rate, saying they shall get 6 per cent according to their showing, you might 
open an opportunity for many errors. 

Mr. Hawes. But as a basis it is a moderate rate, is it not, on a substantial 
investment properly controlled and regulated? 

Governor Allen. Yes ; properly controlled and regulated. That is the basis 
of the entire thing. 

Mr. Hawes. Governor, we find from the testimony of two or three of the com- 
missionoirs that it is their opinion that approximately 15 per cent of the railroad 
business is intrastate and 85 per cent is interstate. I assume you do not object 
to the National Government controlling interstate business? 

Governor Allen. No ; nor to its final determination in intrastate business. 

Mr. Hawes. That is the point. Then your objection, Governor, arises from 
the fact of the long delays in final decisions by the Interstate Commerce Com- 
mission ? 

Governor Ali^n. Yes. 

Mr. Hawes. And the further fact that they do not get the local atmosphere 
presented to them as clearly as would a State commission? 

Governor Allen. True. 

Mr. Hawes. We have found that these various rules of the Interstate Com- 
merce Commission whicli entail delays are merely arbitrary rules of the com- 
mission, which they could change to-morrow. They could also, if they wanted 
to, under the present law, not pass on intrastate rates until the Kansas com- 
mission, for Instance, had reported or cooperated with them in some way in a 
final decision. Has it been your observation that there are some arbitrary rules 
and precedents that could be set aside by the Interstate Commerce Commission 
if they so desired? 

Governor Allen. ;My observation has been that there has been confusion 
growing out of the ponderous job, the many classes of cases to which no human 
intellect might have application, and the necessity for special instruction, the 
necessity for a careful survey. They send out their examiners, and then the 
examiners come in and there is a great mass of testimony to be digested, and 
then there is finally, in the Lord's appointed time, a day for a decision, which 
has been marvelously delaye<l in a great many cases. 

Now, I do not believe that there should be delay until the State has passed 
upon this thing. I believe that if the State has passed upon a case, then, taking 
advantage of the provisions of this law, if it has violated the principle against 
discrimination, there is an appeal to the Interstate Commerce Commission, or 
if It has violated the principle of compensation, there is appeal to the courts, 
and yon have given to the State the power to provide immediate relief, and if 
we have done wrong then you have placed the burden upon the other party of 
bringing the case into court and pushing it along. What you need, as I get it 
In all this talk, is this: You need a community of interests and you need all 
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the safeguards you can get. You need a machinery that begins out there in 
Kansas and works right straight in until it gets a decision 

Mr. Hawes. On tlie intrastate matter? 

Governor Allkn. Yes, sir. If you have no such legalised body in the StMi»' 
and depend upon the voluntary action of the Interstate Conmierce <'oniiins- 
sion as to time, you will have this situation so impossible for the next 10 y*'jir*< 
that we will be as far afield as we have ever been on the question of how \t> 
determine rates. 

]Mr. Hawes. A number of commissioners have appeared before us. jin<1 nn 
especially intelligent witness from Nebraska was discussing the two railrt»4i<N 
that puss through his State — the Union Pacific and the Missouri Pacitic — :uid 
he gave the approximate mileago of those roads as, say. 1.0()0 miles. Ono <»t* 
•the roads I beheve passed through irj dilTerent States. Now in any rnte- 
making program the termini of those roads would have to be considered — tli'» 
cost of the terminus. The interesting fact was brought out yesterday that 
the railroad building in Nebraska, with a smooth surface, without many 
bridges, or many tunnels was a mutter of si ght cost whereas as the road 
went east or west it crossed rivers, went through mountain, all of which wo\il«l 
be to the benefit of the State of Nebraska or the State of Kansas provicli-d 
you do not put a Chinese wall around your State. Now, do you not think tlun-i* 
is a certain element, even in fixing an intrastate rate, dependent upon wlu*r<' 
the roads come from or where they go? 

Governor Allen. Yes. 

Mr. Hawes. And tlie cost of the termini, the cost of the tunnel, and the cc».st 
of the bridge must have an effect on the rate? 

Governor Axlen. Yes. 

Mr. Hawes. In other words. Governor, if ,5 per cent is a reasonable ru^^e 
on a properly conducted road, with proper valuation, and a State connnission, 
or 15 State commissions, should so reduce the local rate, that 6 per cent 
on the intrastate rate would not be a supporting rate — the point I am getting 
at is this. Do you not agree to the general principle that there must be soin*» 
general national supervisory control over the whole machinery of the rail- 
roads 

Governor Allen. Oh, yes. 

Mr. Hawes. And of rate making? 

Governor Allen. Oh, yes. 

Mr. Hawes. And that the length of the road in the State it passes througli 
has its effect on tlie intrastate rate itself? 

Governor Allen. Yes. But, Mr. Hawes, do you not consider that this pro- 
vision in this bill will take care of that? 

Mr. Hawes. That is, Mr. Hoch's bill? 

Governor Allen. Yes. 

Mr. Hawes. I want to say now. Governor, that Mr. Hoch is a very valuahle 
contribution from Kansas to Congress, and we all have respect for his judj^- 

ment. 

Governor Allen. My interest in appearing here today was chiefly my in- 
terest in the very sane and constructive provisions of this bill, In that it does 
analyze and flbc in the law the very thing you are talking about 

Mr. Hawes. That is not the bill we are discussing, though; we are discus.^- 
ing Mr. Sweet's bill. 

Mr. Sweet. We are discussing both bills. 

Governor Allen. I am sorry I am not familiar with Mr. Sweet's bill. This 
bill is the bill we are interested in out in my section. It is not unreasonable. It 
gives the carrier protection under the laws creating the Interstate Commerce 
Commission and it also guarantees that into the survey there shall come the 
testimony of the States when it comes to the whole subject of rate making. 
Of course, as you very properly say, we must be affected in our intrastate 
rates by the conditions which a road may encounter before it reaches the border 
of the State or the conditions that it encounters after leaving the State. And 
if you get these various State commissions working in harmony studying this 
you will go forward with a higher class of intelligence than we now possess. 
And if the dream of the Interstate Commerce Commission had come true I 
would say it were ideal, but it has not come true. 

Mr. Hawes. Your idea is then, Governor, that we must have national con- 
trol over interstate rates? 

Goverlior Allen. Yes. 
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Mr. Ha WES. Bytthat the local sentiment or local knowledge or local contact 
or loctit piadilnery as it ia to-day does not express itself quickly enough and 
with ^ifflcient, emphasis on the Interstate Commerce Commission? 

Grovernor.' AiXEN. True. We need it as an adjunct to the general harmony 
of tlie situation. TJnder tliis law there is no contiict between local authority and 
the Interstate Conuiiex'ce Commission. 

Mr. HA^VES. Ahd it i^ not the intention to withdraw the control or the advice 
of the trite'rstate Commerce Commission entirely from intrastate rates? 

Governor AtLEN. 'Oh, no; not when it comes to questions of discrimination 
and comperisatlon: 

Mr, BuBBOUGH^s. Just a moment, right on that point. I understand your idea 
is, Qovertior, that in the matter of discrimination Mr. Hoch's bill would, if 
made law, restore the situation substantially as you understand it to have 
been before the transpoi^tation act was passed; is that correct? 
<5<yvferriof AttEW.'Yes; that is right. 

Mr. Bti/RitbtrGk'^. And that is the result which you desire to accomplish? 
Governor Axlen.' Te^ ;| Substantially. 

Mr. ' BufeBfoiiGHS. ip'avp'y'ou considered whether or not the so-called Shreve- 
port ti^ision'of the (?6urt, as perhaps modified to some extent by the later de- 
ci:^lons ih'th'e'M^'nnesotA rrite cases and the Illinois Central decision, did not as 
a matter of fact make inevitable the decision which the court has now^ rendered 
wherever a situation arose like the situation which did arise in this case; 
namely] t*^hen' tKei'fe' w^aj^ 'fe very marked increase in the rate level made by 
the ft]ftfei^St£lt6'Cbiilhiel''6ie tUbtnmission? I do not know whether yon got my 
point or not. 
Governor Axlen. I thltik' f ' do ; yes. 

MlrJBtnibdtJGto^. 'What'I-Yn^^n to say is this: Irrespective of whether the 
transportation act wj^s passed or not — suppose it had not been passed, and 
asmitl]ii)\'|g'tlia1: terjb \Vas' a ni^rKed increase in the rates such as did take place 
fo*' any 'cAti^ 'Whatever, *I am asking whether this decision of the court would 
not httVe iy6^'*lbftd^' Iti'any ev^f, whether it would not have been inevitable 
in "riew'of tlie jyHoi* 'dWWoris thiat I have referred to? 

Governor Allen. Yes ; I underst^ind your question. Mr. Burroughs, it seems 
tc»'itte'tll!fi!tf t'hiS'^ftrtl^tllkr cT^i^f^idtf related, of course, to the interpretation of 
Senator* '•Cdrtnhihi8''s 'law." Iti t'tle'- future, interpretations of the court would 
relate to tii^-Wisdorir'a'nd fhe Vitotracy with which the State courts had carried 
oxtt'th^T jW^cti'dhS'iihder'the liiuV' They would make mistakes, all of them. 
But this thing that happened yesterday was a fundamental thing because it in- 
terpreted 
State*-' 
futtfre 
law tt4ll'«dt.'" 

Mt*:' 'BtriiRdrGris. As I uh'dei^lyl^dfad tTiis decision of the court, section 15-A, 
which requires the commission \o ik^e'itito account what is a reasonable return 
to the roads wrthiri tt specified ' r^felsfi^ii; is interpreted in connection with section 
13, whi^'i^'the.fee<^t!oh that is fef^rred'to here. Now, if section 15-A is to re- 
main frt* tMfer'iaS\'^atid I understfifid Mr.' tioch's bill does not attempt to repeal 
se<?ti6n'l5^A'?:'" ' ' ' ' ' ■'" " "••■'  ' 

Mr.' Htfefe.'My bill sfnitlly tfo'es riit deai With it at all. 




I^f r. Burroughs. If this section 15-A is to remaiQ in the law, would this Hoch 
bill tnert"yonFld'eas?" '; , ' '• ' ',; = ' \ ",]\\ 

OoVefrfor'AUfen. Well, as to' Vh'at'it.Jia,s to, do with section 15-A; that is, as 
the e per' c^rit matter? . , '. .' ' ' 



Mr*. B'&RiiotJGHs: Yes. 

G'dV^i^noi* AtXENi Y^s ; this bill' ineets my viewpoint. I would be much better 
satisfied With the, philosqphj^ Of' r^te makih«^ if the command were not so 
heai'lly ht^bn the tnierstateboiVmierce Commission that they must spend consid- 
erable time, worrying, about this definite percentage. 

Mr.'£>ter*ts6N: Governor, 1 wiant to ask you jiist a question or two. Do you 
think that the old system — which w.as no system. at all — that was in force be- 
fore We' wai*. was ait ri^ht? ' ''•; '.; ., 

GovernW Allen. No ; it was hot all right, . 

Mr, tWTN^.^oN. AVoiild yoii want (o See a return io ^^at condition? 

Governor AxleW. Not" ab'solutety,. but substantially — I would like to see a 
rettirn to a harmonious systeni ; .not where there. ^ere conflicts between the 
State atlthdrity and the Federal authorityr hut w^^^^*^ each had its definite 
w<ork to perform, as is provided under this bill. 
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Mr. Denison. But as you know, before the war — and I refer to that poriocl 
because that was before the Government took over the railroads and before the 
transportation act was passed — ^there was no Federal, no national policy with 
reference to the railroads. The railroads made their own rates, subject to the 
approval of the Interstate Commerce Commission in each individual case, the 
limitation being that the rates must be just and reasonable. Now, do you be- 
lieve it is the duty of the National Government, of Congress, to see to it atRrm- 
atively that we have an adequate system of transportation in this country? 

Governor Allen. Oh, yes; I think it should have certain regulatory- 
powers 

Mr. Dentson. I am not asking you that; I am asking you if you think it is 
the duty of the National Government to see to it that we have an adequate sys- 
tem of transportation 

Governor Allen. Yes; in so far as it is practicable. I mean, stopping short 
of the establishment, under Government rule, of a transportation monopoly, or 
the investment by the Government in the transportation lines. 

Mr. Denison. That has refei-ence to the method of doing it. I am talking 
about the general policy. Do you think that the Federal Government ought to 
adopt an affirmative policy of seeing to it that we have an adequate system of 
transportation in one way or another? 

Governor Allen. Yes. 

Mr. Denison. Now, then, to accomplish that purpose do you think that Con- 
gress ought to adopt an affirmative policy with reference to rate making — a 
national policy? 

Governor Allen. Just what do you mean by "affirmative?" 

Mr. Denison. That the Federal Government ought to approve and apply a 
policy of rate making? 

Governor Allen. Well, I would rather say that the Federal Government 
should have every power to study the policies adopted by the transportation 
companies, and I would rather have this probleiu go on a while longer through 
the studies of the State and the National Government than to see the Govern- 
ment again adventure into the railroad business. 

Mr. Denison. Of course, I agree with you in your reference to Government 
operation or Government ownership. But do you think that the Federal Gov- 
ernment ought to establish a rule for rate making for the railroads of the 
country? You know, before the war there was no rule of rate making — before 
the transportation act. 

Governor Allen. Yes. 

Mr. Denison. Now, the transportation act changed the policy to the extent 
of adopting a rule of rate making and giving a mandate to the Interstate Com- 
merce Commission. I want to get at your view of the matter. Do you think 
there ought to be any congressional mandate to the Interstate Ctmmei'ce Com- 
mission with reference to a rule of rate making? 

Governor Allen. I think the mandate ought to be pretty general. 

Mr. Denison. Well, without regard to that. I want to know whether you 
think it is wise for Congress to issue a mandate, in the form of a law, to tht- 
Interstate Commerce Commission establishing a rule of rate making for the 
railroads of the country in order to provide an adequate system of transporta- 
tion? 

Governor Allen. I think that somebody rmght to make a rule of rate making : 
nobody has yet; I think that the rule ought to be given the utmost elasticity in 
the effort to meet the various nee<ls of the country. Whether Congress can 
establish that rule or not I do not know, but I would like to have Congress 
. possess the power to modify whatever rules are made, to pass judgment upon 
the working units of the system that Is established. I do not know that I 
would wjint to go so far as to say that Congress itself should in a mandate 
relate the rule. 

Mr. Denison. There Is no Federal authority that can establish a rule of rate 
making except the Congress. 

Governor Allen. Yes, I know; but you are putting so much stress upon a man- 
date by Congress to establish a rule. I have become a little leary of Government 
rules. I would like to see all possible nssistance given by the States to aid the 
Federal Government and to aid the rnilronds to build up in this country tlint 
which they have never had — a harmonious and constructive rate. Now, whether 
Congress sitting here may, through a law, say to the railroads: "This is your 
rule for rnte making," or whether Congress should merely say: "The rules yo\i 
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make for these rates shall pass under our supei^vlslon and meet with our careful 
consideration," and so on 

Mr. Denison. That is what we useil to have. That is what I want to find out. 
Do you want to go back to that system? 

Governor Aixen. I must be a little old-fashioned. I think that is what I would 
rather do than to place too much stress uiM)n a fixed rule given by Congress to 
tlie Interstate Commerce Commission. 

Mr. Denison. In other words, then, if I understand your position, Governor, 
it is this : You think it would be better and wiser for us to go back to the old 
system lind let the railroads make the rates, giving the Interstate Commerce 
Commission the power to pass upon each rate when it is established by the rail- 
road, and say whether it is just and reasonable, and stop there? Do you think 
that is better than to follow the new plan, of the Federal Government, by legis- 
lation, giving to the Interstate Commerce Commission a mandate to establish or 
see that there is established such rates as will furnish to the whole country an 
adequate system of transportation? 

Governor Allen. I say that whatever mandate you hand down the general 
result Is going to be the same. 

Mr. Denison. I want to get your view — am I stating your position correctly? 

Governor Allen. Well, not exactly. I will see if I can state it correctly. 

Let me say, first, that this particular form of the question had not come 
within my thought before, and so I shall have to work It out in your presence. 
In the first place I have groAvn distrustful of mandates and the use that is made 
of mandates by common carriers — the liberties they take with mandates, and the 
likelihood of their saying : " W.ell, this is what Congress said we could do." So 
before giving them any new leeway under mandates, I would like to see a little 
more thoroughly established the principle that must operate in all commercial 
activities, that you can not in Washington pass a law that will take care of 
several hundred thousand miles of railroad, dealing with various communities. 
You can not blanket things, but you must bring into the intelligent appreciation 
of that which you are doing a consideration for the local atmosphere, for the 
local demand, for the local right, and for the sensible local business reason that 
you are going to build your rate making upon certain fundamental views — you 
can not make it here. And so if you hand down too many mandates you will 
find the railroads running on mandates. What they really run on are facts which 
i-elate to transportation and its growing forms of competition. And I say that we 
have not yet grown to a period where Congi'ess may make a mandate and make 
it successful. I think the experience you have had with your 6 per cent mandate 
illustrates that, that the desire of the people at home for local expression in Gov- 
ernment stands in the way of it, and the distrust which people generally have of 
mandates being handed down by people who have not studied the actual operation 
of railroads stands in the way. And so, while I would not want to go back to 
the period before the war, I would like to believe that with the added intelligence 
we have since the war we might go forward, improving that old system into a 
more harmonious system to-day. 

Mr. Denison. You would accept the general proposition, would you not. 
Governor, that in order to have an adequate system of transportation furnished • 
from private capital, and in order to get the necessary improvements and ex- 
tensions and growth of that system as the demands of the country require, 
the capital that is invested in the transportation system must have a fair return? 

Governor Allen. Yes. 

Mr. Denison. Now, do you think that in order to get that fair return the 
Government, which is responsible, and. as you said, ought to see that the people 
have an adequate system of transportation — do you think the Government 
ougl^t to see to it that they do have a fair return? 

Governor Allen. Yes ; I think the Government ought to be responsible to the 
railroad for any invasion of its rights. 

Mr. Denison. Then if Congress ought to see to it that the railroads do have 
a fair return, what is wrong with the s^ystem of rate making by mandate to 
the Interstate Commerce Commission to see to it that those rates do produce 
a fair return? What is wrong with that? 

Governor Allen. It does not work. 

Mr. Denison. Well, we have not had an opportunity yet to see whether it is 
going to work, have we? 

Governor Allen, You are depriving it of its greatest opportunity when you 
take it away from the local atmosphere and say, "Now, you have got to stay 
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here in Washiugton and settle this," or you have got to send your commis- 
sioners to Kansas, and you are going to deprive yourself of the machinery of 
the State Government, which no other great effort in the history of our Govern- 
ment has seen fit to do. You have got to wipe out State intelligence, State 
assistance, State comity. You wipe it all out and say, " Here, we will let these 
11 commissioners do this." It does not worlc, because the machinery is faulty. 
Theoretically it may be all right. 

Mr. Denison. Do you think you would say that if the Interstate Commerce 
Commission instead of increasing the rates had decreased them? 

Governor Allen. Oh, I am inclined to think so. 

Mr. Denison. The general complaint against the transportation lines has 
come from the fact that the rates have been so seriously increased. 

Governor Allen. I think the feeling of intelligent people touching the matter 
is that the rates are a hodgepodge, that they are out of joint in many places. 
Of course, I would never want to go back to the old way where they were 
allowed to make private arrangements with their customers and satisfy this 
man and that man, if you have to satisfy him, and let him remain dissatisfied 
up to a certain point. Of course, we could not do that. The rates must be 
uniform as to customers. I think the greatest feeling among intelligent people 
touching rates is that they are not made with broad application or to meet all 
of the situations. I think we have made progress. I think that into the 
structure there has come considerable intelligence from the State study, I do 
not think the State study is perfect. I think they have made a good many mis- 
takes, but I think the Federal Goverhment is full of error on its side. But I 
think we will get further by cooperating, so far as it is possible to cooperate, 
than we will if we deny the Interstate Commerce Commission the benefit of 
the intelligence that would come from the duty of the State to study the situa- 
tion and do its part in the general purpose. 

It is very unfortunate for a witness to have to appear before you and edu- 
cate himself as he goes along. If I had known that your Inciu ry would have 
such a scope and that so many questions would be asked, I should have pre- 
pared myself. But I merely came to stand for what has beeen a favorite 
theory of mine, that the National Government is not too big to get help from 
the States, and that in general the same policy that would prevail under this 
law, of having the assistance of the courts in the beginning in State cases, 
would be somewhat like the assistance the general courts have in the inter- 
mediate and lower courts. That was my only idea, that we have got to help 
each other as we go along, and that there is room for cooperation and room 
for constructive cooperation. The old day when the railroad said, *' We art* 
tired of 48 systems of government," is not coming back. The 48 systems have 
changed somewhat. We are all growing more intelligent and more reasonable, 
and I believe that we are in a position to take advantage of a lot of the mistakes 
and errors that have been exposed during the war, and that you are go!ng ;ii 
the wrong direction when you deprive the State government of all right to help 
the Interstate Commerce Commssion. 

Mr. Denison. You did not so understand the position of the Supreme Court 
yesterday, did you, Governor? I have not read it, but I was listening to It, and 
1 understood from the Chief Justice's reading that it meant considerable to the 
State commissions 

Governor Atxen. Not much with reference to rnte making. 

Mr. Denison. I may have misunderstood him, but I understood that there 
would be considerable for the State commissions still to do in the way of 
removing discriminations, etc., leaving to the Interstate Commerce Commission 
under the act the broad power of rate structures. 

Governor Allen. Do you not believe that the State commissions, because of 
the growing line of duties that have come to them in the last 10 or 15 years, an' 
becoming more proficient and better able to help out in this study? For in- 
stance, we all remember the day when the States were reluctant to establisli 
public utility commissions, and a number of States, as In Iowa, established 
State boards of railroad commissioners, and then they enlarged their func- 
tions and made them public utility commissions, because it became apparent 
that the local communities had no machinery with which to meet the excellent 
organizations of the public utilties themselves when they came into court. 
They had no engineers ; they had $500-a-year lawyers, and here came the public 
utility prepared for war. So the States, in order to give the communities on 
opportunity to meet that sort of a situation, established these boards of public 
utility. 
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Now, the study of railroad rates fits in with the general purpose of that com- 
mission, and you can build within the States, if you protect it, a considerable 
machinery that is intelligent and helpful, that will perform the work which 
otherwise must be purely by the Interstate Commerce Commission, through 
commissions and experts, and 'so-called agents. 

Now, the thing I am pleading for is that the State can build up a valuable 
auxiliary to the Interstate Commerce Commission. I do not want it to give to 
the States the power to override the Interstate Commerce Commission's deci- 
sion as to questions of compensatory rates or discrimination, but I merely want 
to see the Government keep that which the State may build up for its purposes. 

Mr. Cooper. May I ask this question? This is getting away somewhat from 
the question we are considering, but I think it is very material. The Inter- 
state Commerce Commission has the power to-day to fix rates and to establish 
by law the return to the railroads. Now, we have in Chicago another commis- 
sion, known as the Railway Labor Board, which passes on wages, etc. What is 
your idea about that? Just for my information I would like to get your idea 
on that. Do you think a board that has no power to pass on the rates and 
earnings of the railroads should have the power to establish a wage scale? 

Governor Aixen. I would say that that is not the serious fault of the organi- 
zation of the Railway Labor Board. The difficulty with legislation such as cre- 
ated the Railway Labor Board is that that sort of legislation is a mere gesture. 
You have said that there shall be organized a board composed of nine men, 
three of whom shall represent the railroads, three of whom shall represent the 
employees, and three of whom shall represent the so-called public, and that no 
strike shall occur until these nine advocates for their various groups shall have 
passed upon it. It is not a court ; it is a body of advocates of special interests. 
And then it says :• " If after these nine men have taken into consideration all of 
the reasons, you want to strike, go on and strike if you wish, but beware of the 
public." That sort of legislation merely encumbers the Government with need- 
less expense and gets nowhere. 

Mr. Sandeks. Let me put in the record right there that the act that created 
the Railway Labor Board does not say they can not strike in the meantime. 

Governor ArxEN. No ; but it presumes they will not. 

Mr. Sanders. That !s true; I simply did not want that direct statement to 
go in. 

Mr. Cooper. I was glad to get the governor's views on that question, because 
I personally believe that the Railway Labor Board should be abolished. 

Governor Allen. Yes. I think it is inconsequential and immaterial. Outside 
of that it is all right. 

The Chairman. The Chair is sorry to limit th*s discussion, but the committee 
voted to confine the hearings to two definite propositions, and there is perhaps 
a likelihood of going far afield if we do not stick reasonably close to the purpose 
of the hearing. 

Mr. Barkley. Mr. Chairman, I would like to ask a pertinent question. Gov- 
enior, I have great respect for your views and I sympathize with most of the 
things you have said, but I find one of the most difficult things I have ever 
attempted to do to my own satisfaction has been to draw the line between the 
authority of the Interstate Commerce Commission and the authority of the 
various State comnissions so that each will know exactly what its limitations 
are. In the early history of the interstate commerce act the States were sup- 
posed to have complete authority with respect to intrastate rates. Then came 
along the Shreveport decision which gave the Interstate Commerce Commssion 
the power to declare those rates null and void wherever they operated as an 
undue burden upon interstate commerce. The transportation act attempted to 
write into the law the Shreveport decision. It may have fudged a little and 
gone further; perhaps it did. 

Now, you said awhile ago that the Interstate Commerce Commission ought to 
have the power to act as an appellate court upon any decision of a State rate- 
making body 

Governor Allen. Affecting discrimination. 

Mr. Babkley. Affecting discrimination, or affecting, I suppose, anything that 
is involved in the Shreveport decision? 

Governor Allen. Yes, sir. 

Mr. Barkley. Now, would you give tlie Interstate Commerce Commission the 
power to nullify a rate fixed by a State commission without giving it the 
power to fix a substitute rate or to say what a fair and reasonable rate would 
be, or what a nondiscriminatory rate would be? 
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Governor Allen. No ; I do not think I would give it the power to wipe it out 
entirely ; 1 would Rive some opportunity for a presentation of the reasonable- 
ness ol the Interstate Commerce Commission's final decision as we now have it. 

Mr. Barklky. What would you advocate haying the Interstate Commei-ce 
Commission doV If any question Is raised about a State rate and the matter 
is brought before the Interstate Commerce Commission, what authority would 
you give the Interstate Commerce Commission with respect to that rate? 

Governor Allen. I would give it power to review the findings of the State 
board, to decide upon the question whether the award of the State board vio- 
lated the principle of no discrimination or violated the principles of this law. 

Mr. Barkley. You would simply give them the power to declare that in their 
opinion the State rate was discriminatory, and stop there? You would give 
it no power to instruct the State commission to fix a rate that was nondis- 
criminatory? 

Governor Allen. Oh, yes; I think it ought to have the power to do that. 1 
think it ought to have the power to go ahead and create a constructive link in 
tlie chain right there so that there still might be the cooperative principle— not 
the competitive principle or the conflict principle, but a cooperative principle 
existing between the State board and the Federal agency. 

Mr. Barkley. That is practically what the Interstate Commerce Comm^ssloTi 
does now? 

Governor Allen. Yes. 

Mr. Barkley. Except that it goes further and is authorized to J^ay, wherever 
it declares that a State rate operates as an unreasonable discrimination or 
advantage or preference, either as between intrastate commerce and interstate 
commerce or as between various localities within a State — that they can then 
say what a reasonable rate will be, or what a rate will be that will not operate 
as an undue preference, advantage, or discrimination. Do you object to giving 
them that power to substitute a rate fixed by the Interstate Commerce Com* 
mission for one that they decide is wrong? 

Governor Allen. I do not know that I would object to that. It seems to me 
that the great thing we gain here by providing that the State may properly aid, 
is celerity. They put in an order which brings relief, and if the carrier is going 
to contest that order he is not going to do it carelessly ; he is going to study 
his rights. In the meantime the State, which is closer to the situation than 
any other arm of government dealing with this subject, has granted the relief, 
and you have decided the case in a more intelligent fashion than it would have 
been decided if you sent 2,000 miles for the litigant, or if he came 2,000 miles 
to wait for his turn in this Supreme Court. 

Mr. Barkley. The difficulty that I think everybody labors under is the diffi- 
culty of drawing any sharp line, any line of demarcation, between the authority 
of the Interstate Commerce Commission and the authority which is to be left 
with the States. 

Governor Allen. Yes: I realize that. I think, however, that, going back to 
this favorite argument of mine, out of the Intelligent friction of the two inter- 
ests there will come about the only progress that we may hope for. The study 
of it from the State angle and from the Federal angle will bring us a solution 
of the problem more quickly than trying to force the issue by a mandate giv- 
ing to Washington entire control of the situation. 

Mr. Parker. Governor, do you think that the public has been allowed to give 
quite a fair trial to section 15-A? Do you think the inferences drawn have been 
entirely fair to that provision of the law? 

Governor Allen. Possibly not. 

Mr. Parker. I^et me cite the case that you cited a while ago. You said four 
carloads of steers were sent from your State to the market, in Kansas City or 
Chicago, and that it took one carload to pay the freight. Now, how much was 
your raise in freight — 35 per cent, was it? 

Governor Allen. Yes. 

Mr. Parker. Say it was $10 a steer. Your Increase in rates was $3.50 on a 
steer. Now. the inference may be drawn from what you said that thfit is the 
total reason why it takes one car of steers to pay the freight on four cars. 

A gentleman here the other day gave us this for illustration: He said they 
shipped three carloads of hay from some place in North Dakota to the Chi- 
cago market, and when he got all through with his transaction he was $33 out. 

Now, the inference may he drawn by the public that the freight rate is en- 
tirely to blame for that. That freight rate, as I remember the figures, was 
raised from $4.20 a (on to $5.80 a ton. It contributed to the result, there is no 
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question about that, but does not tlie public mind draw tlie inference that that 
is the total cause, when it is not? 

Governor Allen. AVell, I thinlj we are getting a growing intelligence out 
there 

Mr. Parker. I do not mean to criticize you. 

Grovernor Allen. I understand your point, and I think the philosophy of your 
statement is true. I do not think, however, that it altogether fits the under- 
standing out there. I think they realize that one of the troubles is that they 
are not getting enough for what they produce. Then, again, they are getting a 
keen intelligence as to the reason why the railroad transportation has increased 
in cost — the multiplication of the personnel, which permits the employment of 
labor in the operation of railroads to be increased from 40 per cent up to 70 
per cent. They realij&e that these increases in freight rates have been neces- 
sary to meet the overhead. This is not an illogical feeling against the rail- 
roads of the country to-day — without any element of that feeling whatsoever. 
I am merely here to plead that out in the States we can help with this very 
ponderous and difficult problem. 

Mr, Pabkeb. Is not the common way of regarding the question this, that 
there is something wrong, that we nmst find somebody to hang it onto, and 
therefore let us hang it onto transportation and hang it onto the existing 
freight rates? 

G<)vernor Allen. There is no question that that contributes, but that is not 
the primary cause. I think there has been improper legislation, both State and 
national, upon the subject. But I do believe that by working together, State 
and Nation, we will get a more intelligent outcome. We will not always legis- 
late on feeling. » 

Mr. Jones. Governor, I want to ask whether you are familiar with paragraph 
3 of section 13 of the interstate commerce act? 

Oo\-ernor Allen. No ; I am not. 

Mr. .Tones. That paragraph and paragraphs 2 and 4 deal with the same ques- 
tion that you have been discussing, the working together of the State commis- 
sions and the Federal commission in determining the rate structure. It pro- 
vides that the State commissons shall he given a hearing. Then paragraph 4 
says that whenever in any such investigation the commission, after full hear- 
ing — that is, a hearing of the State commissions, if it is on their initiative, or on 
tlie Federal commission's own motion — finds that any such rate, fare, charge, 
classification, regulation, or practice causes any undue or unreasonable advan- 
tage, preference, or prejudice as between persons or localities in intrastate com- 
merce on the one hand and interstate or foreign commerce on the other hand, or 
any undue, unreasonable, or unjust discrimination against interstate or foreign 
commerce, which is hereby forbidden and declared to be unlawful, it shall pre- 
scribe the rate, fare, or charge, and so on. 

That indicates a community of working out by the Federal and State conmn's- 
sions. Now, the Hoch amendment is an amendment to paragraph 4, and the 
effect of it, after this full hearing and investigation, hi which the State commis- 
sions and the Federal commission join, is that even then the State rates shall 
nf>t be changed, even by the Interstate Commerce Commission, unless they find 
UK a fact, from competent evidence, that the same will injure a person or per- 
sons or a locality or localities. Now, what is the difference between the word 
** injure " in the Hoch amendment and the words in paragraph 4 of section 13, 
" causes any undue or unreasonable advantage, preference, or prejudice as be- 
tween persons or localities"? 

Mr. Hoch. Just read the rest of the sentence, Mr. Jones, in order to get the 
si^nse. You have stopped right at the place which leaves the sense incomplete. 

Mr. Jones (reading). ''To injure a person or persons, or a locality or locali- 
ties, engaged in interstate commerce, to such an extent as seriously to diminish 
the business " 

Mr. Hoch. That is the heart of it right there, " to such an extent." 

Mr. JoNEB. The question I am trying to ask the governor is this — if he has 
sludied the Hoch amendment — whether it is any broader than the right given 
to the State commissions and the Interstate Commerce Commission in paragraph 
4, and whether the Hoch amendment would not unduly delay the putting into 
effect of reasonable rates. 

Governor Allen. It struck me that it is more definite, and while I do not 
lldnk It will unduly delay it protects the litigant in the State in the relief thnt 
has been granted while waiting for the due process of the Interstate Commeno 
CommiMlon. 
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Mr. Jones. Well, it does not broaden the law with regard to the rigljt of the 
State commission and the Federal commission to sit as a determining body on 
complaints that are filed? 

Governor Aixen. Before I answer that I believe I should like to hear Con- 
gressman Hoch's interpretation of that. 

Mr. HocH. I should be glad to discuss it at any time, Governor, but I hardly 
think there is time now to go into any lengthy discussion. 

Mr. Jones. I do not want to take up any lengthy discussion of it. 

The Chairman. I might advise the committee that we have 15 minutes left 
in which to let the Governor complete his statement. As I understand, he Is 
not available after this morning. 

Mr. Gbaham. I take it. Governor, that you have no further formal state- 
ment to make? • 

Governor Allen. No; I have not. 

Mr. Graham. Then let me ask you one or two questions. Do you favor the 
Hoch bill, H. R. 8131? 

Governor Allen. Yes. 

Mr. Graham. Do you think that if that were passed it would obviate many 
of the difficulties you speak of? 

Governor Allen. Yes; I think that ""would be its tendency. 

Mr. Graham. Now, the Hoch amendment provides, in brief, as I view it. 
that no rate made by a State regulatory body can be set aside unless it is such 
as would injure persons and localities, and so on, as is set out at large In the 
amendment. In other words, unless the particular injury which is mentioned 
in this Hoch amendment is found in a particular case, the decision of the 
State regulatory body would be final as to an intrastate rate. 

Now, I want to get at a practical thing that I have in my mind. Do you 
concede that the right thing to do in these matters is to establish a measure of 
compensation to the railroads, and that all rates all over the country should 
be fixed in order to arrive at an adequate compensation to the carriers? 

Governor Allen. Yes, sir. 

Mr. Graham. You think that is the right thing to do? 

Governor Allen. I think we ought to arrive at an adequate compensation. 

Mr. Graham. I think there is. perhaps, a difference between what you mean 
and what I mean. It used to be the rule, before the transportation act, as I 
understand it from the decisions, that a rate that made a fair return was to 
be held to be not confiscatory and really had the approval of the courts and 
the Interstate Commerce Commission. But after the passage of the trans- 
portation act it seems as if we have embarked upon a project of not only ad- 
hering to that principle of a fair return, but arbitrarily establishing what we 
think ought to be a fair return. 

Governor Allen. But the carriers have the courts. 

Mr. Graham. Do you approve of that principle? 

Governor Allen. No. I think they must have protection. 

Mr. Graham. Do you think it is the right thing for Congress to do, to fix a 
standard? 

Governor Allen. I think that it right, yes, for Congress to see that the 
railroafis shall have an adequate return, nnd I think the State laws say the 
same thing. 

Mr. Graham. There is a difference between saying an adequate return and 
saying what that adequate return shall be, is there not? 

Governor Allen. Oh, yes. 

Mr. Graham. What I am trying to get at. as a practical matter, is this: 
Do you think any legislative body ought to say, as regards these things, any- 
thing more than that the carrier should have a fair return? 

Governor Allen. I would rather leave it to the judgment of the regulatory 
bodies, operating through the railroadsC than to have a mandate from Con- 
gress saying it shall be so much. 

Mr. Graham. Well, if .Congress does issue a mandate saying that it shall be 
a certain amount, or if by a reasonable inteipretation of the act of Congress it 
may be felt that that is the congressional opinion, how can you establish any 
such rule as Is contained in the Hoch amendment? 

Governor Allen. Well, I think you have got to depend upon the belief that 
the State commissions are going to be intelligent and fair and honest and that 
you will get substantially as Intelligent a reaction as you will get anyway. 

Mr. Gbaham. But in order to get a fair return for a certain carrier we 
have got to consider the carrier as a whole. Its line may run through many 
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States, it may have uiany different physical difficulties to encounter, and in, 
order to get a fair return for that carrier we have to consider it as an en- 
tirety, have we not? 

Governor Allen, It says that the rule is not to be discriminatory. IX it is, 
here comes the relief — an appeal to the Interstate Commerce Commission. If 
it is noncompensatory, then, of course, the relief is in the courts. 

Mr. Gbaham. Let me say that I am largely in sympathy with your ideas 
about this, but if you are going to concede the principle that there should be 
a fair return for every carrier, computed on the carrier as a whole, how can 
you avoid the necessity of fixing rates In States on a general scheme that is 
uniform throughout all the States? 

Governor Allen. Well, I think there has been enough rate making to estab- 
lish definitely that rates must be reasonable. 

]Mr. GRAHA^r. Oh, I think that has been the rule for years. 

Governor Allen. There has been a standardization of that idea. I believe 
we may depend upon that for the guidance of the courts in making intrastate 
rates, and also their knowledge of interstate rates, and their desire to keep out 
of doing dangerous and fanatical and foolish things. I do not believe that the 
growing intelligence upon these questions will ever permit our State legislatures 
to go back to the point of doing absurd things. I would hate to see that era 
come back. But I believe that now, since we are all studying this subject with 
better enlightenment, we may depend upon the State bodies to observe the 
first rule of rate making, that the rate must be reasonable — in a just way. 

Mr. Graham. Let us take a concrete case. Suppose a railroad runs through 
Illinois and Iowa and Nebrnska. Your rule is to give that road a fair 
return, and you have established a standard by a congressional act, that a 
certain amount shall be considered a fair return — or the Interstate Commerce 
Commission has established that. Then, necessarily, not only the main line of 
the road which runs through those three States, but all its branch roads and 
all its feeders must be considered in one general rate system for that line, 
must they not? 

Governor Allen. Yes. 

Mr. Graham. But when you do that how can you make the Hoch amend- 
ment work — ^which gives the State the right to fix Intrastate rates, except 
where the rate is noncompensatory or where it is discriminatory? 

Governor Allen. I think you can make it work, but I think you have got to 
hope that these boards will be intelligent, that they will be fair and just. And 
in making their intrastate rates they will of necessity, if they are intelligent 
and just, take into consideration the interstate rates. In addition to that you 
have the fact that they will be right there in that place to settle a multitude 
of little controversies that would come swamping the Interstate Commerce 
rommission, delaying decisions through many months, and finally getting a 
decision that possibly would not have within it any more of justice or of 
standardized intelligence than if it were made by a State court. 

Mr. Graham. Let me go a little further. Suppose the road runs from 
Omaha to Denver, through Nebraska and Colorado. Do you not think the 
Nebraska commissioners when they are meeting to pass on the matter of the 
general return for that company, the C, B. & Q., or ^vhatever it is — do you 
not think the Nebraska people would be apt to think that on account of the 
ph.^sical conformation of that State and the ease of building a road there 
they ought to have a less fare in Nebraska intrastate than in Colorado? 

Governor Allen. I do not believe that if you are holding fast to my faith 
in the intelligence of these State courts you would find a court thnt would not 
give some consideerntiori to the fact that as the railroad approaches Sterling. 
Colo., it begins to climb up hill, and to the contour of the country, and that 
rertain concessions should be made. If you are going to sny that the State 
bciard would have no rule of action sa>-^ the rule of local selfishness, then your 
theories might be realized. But I am taking the position that they would go 
Into the business of rate making with exactly the same purpose thnt the 
Interstate Commerce Commission goes into it — not through selfishness hut 
through a desire to conform to the progress that has been made in rate making 
and to be helpful to the general program, 

Mr. Graham. Well, I do not know. My experience has been that pretty 
nearly everybody, Individuals and States and everybody else, looks out for 
himself. I hope your faith is justified 

Governor Allen (interposing). But individual ofllcials. charged with ricrht- 
eous responsibility, having taken an oath to be impartial and fair, I find 
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are rather growing toward the idea thnt that is the proper conduct for gentle- 
men In office to follow. 

Mr. Graham. Well, I think perhaps the difference hetween your view an<l 
mine is, in the first place, that I do not believe as a general proposition that 
for any legislative body to fix a certain amount arbitrarily as a fair return is 
the right rule. 

Governor Allen. No. 

Mr. Graham. You will gree with me about that? 

Governor Allen. Yes. 

Mr. Grajiam. That is all. 

Mr. Merritt. Governor, under the existing law the Interstate Commerce Com- 
mission would have the power to cooperate with the existing State commissions, 
just as they would under this law, would they not — under the law as it stands 
to-day? 

Governor Allien. Under the law as it remains after the operation yesterday? 

Mr. Merritt. Yes, sir. 

Governor Allen. Well, I would say it might have the power to cooperate and 
to visit around, but it would not have much power to fix intrastate rates. 

Mr. Merritt. You mean the State commissions? 

Governor Allen. The State commissions. 

Mr. Merritt. Under the transportation act w^hich we passed last summer, 
w^hen they meet with these boards of State commissioners to get their views 
it is a question of fact how much attention they would pay to it. 

Governor Allen. They do not always do that. 

Mr. Merritt. That probably is a mistake. I agree with you that the Inter- 
state Commerce Commission could get more valuable information from the 
State commissions than they get from an agent sent there. Now, then, you 
agree also that as a result of changing conditions, of fluctuating prices, etc., the 
situation has l^een extremely complicated? 

Governor Allen. Yes. 

Mr. Merritt. And also that when the railroads were returned to private con- 
trol there ^ere tremendous problems which had to be solved all In a lump? 

Governor Allen. Yes, sir. 

Mr. Merritt. If the Interstate Commerce Commission cooperates with these 
State commissions and holds these joint sessions, they will in time evolve a body 
of law and justice out of the existing law — ^which has not had a fair trial as 
yet — just as happened in the case of the common law, through the appellate 
courts? 

Governor Allen. Yes. 

Mr. Merritt. And I am wondering whether under the Hoch bill, which 
changes these rates at once, or within 90 days, you are not going to have a 
state of very much greater confusion than if you would let the thing work Itself 
out. 

Governor Allen. I think that is borrowing trouble that is not justified by 
the condition of the times and the experience we have had with the State 
commissioners and with the Interstate Commerce Commtsslon. I think this Is 
merely creating a condition which we thought we had, but^which since yes- 
terday we find we have not. This is not setting up a new principle. This Is 
not establishing a new power. This is simply restoring that feature of the 
Cummins law that we already had. So It is not revolutionary ; It is not done 
with the expectation we are going to make an entire change In Intrastate rates. 

Mr. Merritt. I do not think you are, myself. But what I am getting at is 
this: In any system of law, such as the English and American common law. 
there Is a general growth and case-made law Is much more stable than statute- 
made law. 

Governdr Allen. That Is true. 

Mr. Merritt. Now, I believe these State bodies want to be fair, and I think 
the Interstate Commerce Commission wants to be fair 

Governor Allen. Yes. 

Mr. Merritt. And it was in my mind that in time they could make better 
use of the State commissions than they are doing now. 

Governor Allen. I think we are absolutely together upon certain principles 
of this matter. The only thing we differ upon, possibly, Is as to which pro- 
cedure would bring the desired result of a standardization of the law. 

Mr. Merritt. Exactly. And are you not with me on this? It is a somewhat 
growing evil that every time any community or State finds itself in trouble 
they think they must go and get a law about it. 
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Governor Allen. Well, we have had that for a long time. We have a lot of 
that disposition in our State. 

(After informal discussion as to further proceedings:) 

The Chaibman. We are obliged to you, Governor, for your presence here 
and your very pleasant way of meeting our inquiries. 

We have here, gentlemen, a representative from the commission of the State 
of Idaho, who must get away. He says that as far as he is concerned he will 
be very brief. I think we can extend him the courtesy of a few minutes. 

Mr. Hawes. Mr. Chairman, before we adjourn I would like to request that 
the opinion of the Supreme Court in the Kansas, New York, and Wisconsin cases 
be printed in our record. 

The Chaibman. That will be done. 

(The opinions referred to are here printed in full:) 

Appeal fbom the District. Court of the United States for the Eastern 

District of Wisconsin. 

Supreme Court of the United States. No. 200. October terra, 1921. Railroad 
Commission of Wisconsin et al. v. Chicago, Burlington & Quincy Railroad Co. 
February 27, 1922. 

The proceeding, out of which this case has grown, known as the Wisconsin 
passenger fares, began in an investigation by the Interstate Commerce Com- 
mission, under paragraphs 3 and* 4 of section 13 of the interstate commerce act, 
as amended by section 416 of the transportation act of 1920 (41 Stat. 484), 
into alleged undue and unreasonable discrimination against interstate com- 
merce arising out of intrastate railroad rates in Wisconsin. The interstate 
carriers, by steam railroad of the State, were made respondents, and the gov- 
ernor and State railroad commission were duly notified. The Interstate Com- 
merce Commission made its report and order November 27, 1920 (Wisconsin 
passenger fares, 50 I. C. C. 391.) 

The commission had investigated the interstate rates of carriers in the 
United States in a proceeding known as Ex parte 74, Increased Rates, 58 
I. C. C. 220, for the purpose of complying with section 15a of the interstate 
commerce act as amended by section 422 of the transportation act of 1920 
(41 Stat. 488). That section requires that the commission so adjust rates 
that the revenues of the carriers shall enable them, as a whole or by groups, 
to earn a fixed net income on their railway property. The commission ordered 
an increase for the carriers in the group of which the Wisconsin carriers 
were a part of 35 per cent in interstate freight rates, and 20 per cent in in- 
terstate passenger fares and excess-baggage charges, and a surcharge upon 
passengers in sleeping cars amounting to 50 per cent of the charge for space 
in such cars to accrue to the rail carriers. Thereupon the carriers applied 
to the Wisconsin Railroad Commission for corresponding increases in intra- 
state rates. The State commission granted increases in intrastate freight rates 
of 35 per cent, but denied any intrastate passenger fares and charges on the 
sole ground that a State statute prescribed a maximum for passengers of 2 
cents a mile. 

In the Wisconsin passenger fares the Interstate Commerce Coram 'ssion 
found that all of the respondent carriers of Wisconsin transported both intra- 
state and interstate passengers on the same train, with the same service and 
accommodations; that the State passenger paying the lower rate rode on the 
same train, in the same car, and, perhaps, in the same seat with the interstate 
passenger, who paid the higher rate; that the circumstances and conditions 
were substantially similar for interstate a» for intrastate passenger service in 
Wisconsin ; that travelers destined to, or coming from, points outside the State 
found it cheaper to pay the intrastate fare within Wisconsin and the interstate 
fare beyond the border than to pay the through interstate fare; that undue 
preference and prejudice were shown by the falling off of sales of tickets from 
l>order-lIne points in Minnesota and Michigan to stations in Wisconsin, and 
by a marked increase in sales of local tickets from corresponding border-line 
points in Wisconsin to stations in Wisconsin ; that the evidence as to the prac- 
tice with respect to passenger fares applied in like manner to the surcharge 
upon passengers in sleeping and parlor cars and to excess-baggage charges. 

The commission further found that the fare necessary to fulfill the require- 
ment as to net Income of this interstate railroad group under section 15a was- 
3.6 cents per mile, and that this was reasonable; that the direct revenue loss 
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to the Wisconsin carriers, due to their failure to secure the 20 per cent in- 
crease in intranstate fares, would approximate $2,400,000 per year if the 3-cent 
fare fixed by the President under Federal war control were continued and 
.$6,000,000 per year if the 2-cent fare, named in the State statute, should be- 
come effective. 

The commission found that there was undue, unreasonable, and unjust dis- 
crimination against persons traveling in interstate commerce and against 
interstate commerce as a whole; and ordered that the undue discrimination 
should be removed by increases in all intrastate passenger fares and excess- 
baggage charges and by surcharges corresponding with the increases and sur- 
charges ordered in interstate business. 

The order was made without prejudice to the right of the authorities of the 
State or of any other party in interest to apply in the proper manner for a 
modification of the order as to any specified intrastate fares or charges if the 
latter were not related to the interstate fares or charges in such a way as to 
contravene the provisions of the interstate commerce act. 

The carriers filed bills in equity, of which the present is one, in the district 
court to enjoin* the State railroad commission and other State officials from 
interfering with the maintenance of the fares thus ordered and published. 

Application for interlocutory injunction was made to the district court under 
section 266 of the Judicial Code. After a hearing before three Judges, they 
granted an interlocutory injunction from which this appeal was taken. 

Mr. Chief Justice Taft, after stating the case, delivered the opinion of the 
court : 

The commission's order, interference with which was enjoined by the district 
court, effects the removal of the unjust discrimination found to exist against 
persons in interstate commerce, and against interstate commerce by fixing a 
minimum for intrastate passenger fares in Wisconsin at 3.6 cents per uiile 
per passenger. This is done under paragraph 4 of section 13 of the Interstate 
commerce act, as amended by the transportation act of 1920, which authorizes 
the Interstate Commerce Commission, after a prescribed investigation, to 
remove 

**Any undue or unreasonable advantage, preference, or prejudice as between 
persons or localities in intrastate commerce, on the one hand, and interstate 
or foreign commerce, on the other hand, or any undue, unreasonable, or unjust 
discrimination against interstate commerce." 

We have two questions to decide. 

First. Do the intrastate passenger fares work undue prejudice against 
persons in interstate commerce, such as to justify a horizontal increase of 
them all? 

Second. Are these intrastate fares an undue discrimination against inter- 
state commerce as a whole which it is the duty of the commission to remove? 

We shall consider these in their order. 

First. The report and findings of the commission undoubtedly show that the 
intrastate fares work an undue discrimination against travelers In interstate 
commerce and against localities (Houston & Texas Ily. v. United States, 234 
U. S. 342) in typical instances numerous enough to justify a general finding 
against a large class of fares. In a general order thus supported, possible in- 
justice can be avoided by a saving clause allowing anyone to except himself 
from the order by proper showing. This practice is fully sustained by prece- 
dent in what was done as a sequence of the Shreveport case (Houston & Texas 
Ry. Co. r. United States, supra). Sec. 34, I. C. C. 472; 41*1. C. C. 83; East 
Texas K. R. Co. r. R. R. Commission, 242 Fed. Rep. 300 ; Looney v. R. R. Co,. 
247 U. S. 214. In Illinois C. R. R. Co. v. Public Utilities Commission, 245 
U. S. 493, 508, this court indicated its approval of such practice which was 
adopteil by the commission. (49 I. C. C. 713.) Any rule which would require 
specific proof of discrimination as to each fare or rate and its effect would 
completely block the remedial purpose of the statute. 

The order in this case, however, is much wider than the orders made in the 
proceedings following the Shreveport and Illinois Central cases. There, as 
here, the report of the commission showed discrimination against persons and 
localities at border points, and the orders were extended to include all rates 
or fares from all points in the State to border points. But this order is not so 
restricted. It includes fares between all interior points although neither may 
be near the border and the fares between them may not work a discrimination 
against interstate travelers at all. Nothing in the precedents cited justifieR 
an order affecting all rates of a general description when it is clear tliat this 
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would Include many rates not within the proper class or the reason of the 
order. In such a case, the saving clause by which exceptions are permitted, 
can not give the order validity. As said by this court in the Illinois Central 
R. R. case, " It is obvious that an order of a subordinate agency, such as the 
commission, should not be given precedence over a State rate statute, other- 
wise valid, unless, and except so far as, -it conforms to a high standard of 
certainty." (See also American Express Co. v. Caldwell, 244 U. S. 617, 627.) 

If, in view of the changes, made of Federal authority, in a large class of 
discriminating State rates, it is necessary from a State point of view to change 
nondiscriminating State rates to harmonize with them, only the State authori- 
ties can produce such harmony. We can not sustain the sweep of the order in 
this case on the showing of discriminations against persons or places alone. 

Second. The report of the commission shows that if the intrastate-passenger 
fares in Wisconsin are to be limited by the statute that State to 2 cents per 
mile, and charges for extra baggage and sleeping car accommodations are to 
be reduced in a corresponding degree, the net income of the interstate carriers 
of the State will be cut six millions of doUarrs below what it would be under 
intrastate rates on the same level with interstate rates. Under paragraphs 3 
and 4 of section 13 and lection 15a as enacted in sections 416 and 422 respec- 
tively of the transportation act of 1920 (which are given in part in the margin *) , 
are such reduction and disparity as '* undue, unreasonable, and unjust discrimi- 
nation against interstate or foreign commerce " which the Intestate Commerce 
Commission may remove by raising the intrastate fares? A short reference 
to the circwnstances inducing the legislation and a summary of its relevant 
provisions will aid the answer to this question. 

> Paragraphs 3 and 4 of section 13 of section 416 and section 15a of section 422 of 
the same act are as follows : 

"(3) Whenever in any infestlgation under the provisions of this act, or in any investl- 
pration instituted upon petition of the carrier concerned, which petition is hereby author- 
ized to be filed, there shall be brought in issue any rate, fare, charge, classification, 
regulation, or practice, made or imposed by authority of any State, or initiated by the 
President during the period of Federal control, the commission, before proceeding to 
hear and dispose of such issue, shall cause the State or States interested to be notified 
of the proceeding. The commission may confer with the authorities of any State having 
regulatory jurisdiction over the class of persons and corporations subject to this act 
with respect to the relationship between rate structures and practices of carriers subject 
to the jurisdiction of such State bodies and of the commission ; atid to that end is 
authorised and empowered under rules to be prescribed by It, and which may be modified 
from time to time, to hold joint hearings with any such State regulating bodies on any 
matters wherein the commission Is empowered to act and where the rate-making authority 
of a State is or may be affected by the action taken by the commission. The commission 
is also authorized to avail itself of the cooperation, services, records, and facilities of 
such State authorities in the enforcement of any provision of this act. 

**(4) Whenever In any such Investigation the commission, after full hearing, finds that 
any such rate, fare, charge, classification, regulation, or practice causes any undue or 
unreasonable advantage, preference, or prejudice as between persons or localities in intra- 
state commerce on the one hand and Interstate or foreign commerce on the other hand, 
or any undue, unreasonable, or unjust discrimination against interstate or foreign com- 
merce, which is hereby forbidden and declared to be unlawful it shall prescribe the rate, 
fare, or charge, or the maximum or minimum, or maximum and minimum, thereafter to 
be charged, and the classification, regulation, or practice thereafter to be observed, in 
such manner as, in its judgment, will remove such advantage, preference, prejudice, or 
di.<«crlminatlon. Such rates, fares, charges, classifications, regulations, and practices 
shall be observed while in effect by the carriers parties to such proceeding affected 
thereby, the law of any State or the decision or order of any State authority to the 
contrary notwithstanding." 

Section 422 of th transportation act, 1920. 41 Stat. L. 488. 

The interstate commerce act is further amended by inserting, after section 15, a new 
section to be known as section 15a and to read as follows : 

"Section 15a (1) * • • 

••(2) In the exercise of its power to proscribe just and reasonable rates the commis- 
sion shall initiate, modify, establish, or adjust such rates so that carriers as a whole 
(or as a whole in each of such rate groups or territories as the commission may from 
time to time designate) will, under honest, officlont, and economical management and 
reasonable expenditures for maintenance of way, structures, and equipment, earn an 
a^gr^^rate annual net railway operating Income equal, as nearly as may be, to fair 
return upon the aggregate value of the railway property of such carriers held for and 
used In the service of transjiortatlon. * * » 

"(3) The commission shall from time to time determine and make public what per- 
centage of such aggregate property value constitutes a fair return thereon and such 
t)erceDtage shall be uniform for all rate groups or territories which may be designated 
►y the commission. In making such determination it shall give due consideration, among 
other things, to the transportation needs of the country and the necessity (under honest. 
eflldent, and economical management of existing transportation facilities) of enlarging 
Huch facilities In order to provide the people of the United States with adequate trans- 
portation : Provided, That during two years beginning Mar. 1. 1920, the commission 
shall take as such fair return a sum equal to 4^ i>er cent of such aggregate value. 
but nuiy in its discretion, add thereof a sum not exceeding one-half or 1 per cent of 
such aggregate value to make provision In whole or In part for improvements, better- 
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The interstate coyiuierce act of 18iS7, 24 Stat. 379, was enacted by (-ougress t*> 
prevent interstate-railroad carriers from charging unreasonable rates from un* 
justly discriminating between persons and localities. The railroads availed 
themselves of the weakness and cumbrous machinery of the original law to 
defeat its purpose* and this led to various amendments culminating in the- 
ameuding act of 1910, 36 Stat. L. 539. in which the authority of the coinmisKion 
in dealing with the carriers was made simimary and effectively complete*. 
Whatever the causes, the fact was that the carrying of the railroads did not 
thereafter develop proportionately with the growth of the country, and it becanu> 
difficult for them to secure additional investment of capital on feasible terms. 

When the extraordinary demand for trrfusportation arose in 1917, the Con- 
gress and the President concluded to take over all the railroads into the manage- 
ment of the Federal Government, and by joint use of facilities, which the aflti- 
trust law was thought to forbid under private management and by use of Gov- 
ernment credit, to increase their effectiveness. This was done by appropriate 
legislation and Executive acti<m under the war ))ower. From January 1, 191 S, 
until ISIarch 1, 1920, when the transportation act went into effect, the common 
carriers by steam railroad of the country were operated by the Federal Govern- 
ment. Due to the rapid rise in the prices of material and labor in 1918 and 
1919, the expense of their operation had enormously increased by the time ir 
was proposed to return the railroads to their owners. The owners Insisted 
that their properties could not be turned back to them by the Government for 
useful operation without provision to aid them to meet a situation in which they 
were likely to face a demoralizing lack of credit and income. Congress ac- 
quiesced in this view. The transportation act of 1920 was the result. It was 
adopted after elaborate investigations by the Interstate Commerce Committees 
of the two Houses. 

Under Title II it made provision for the termination of Federal control March 
1, 1920, for the refunding of the carriers' indebtedness to the United States,, 
and for a guaranty for six months to the carriers of an income equal to the war- 
time rental for their properties, and directed that for two years following the 
termination of Federal control the Secretary of the Treasury, upon certificate 
of the commission, might make loans to the carriers not exceeding the maximum 
amount recommended In the certificate, out of a revolving fund of $300,000,000. 
Under Title IV, amendments were made to the Interstate Commerce act which 
included section 13, paragraphs 3 and 4, and section 15a, already quoted in the 
margin. The former for the first time authorizes the commission to deal di- 
rectly with intrastate rates where they are unduly discriminating against in- 
terstate commerce — a power already indirectly exercised as to persons and 
localities, with approval of this court in the Shreveport and other cases. The 
latter, the most novel and most important feature of the act, requires the com- 
mission so to prescribe rates as to enable the carriers as a whole or In groups 
selected by the commission, to earn an aggregate annual net rtiilway operating 
income equal to a fair return on the aggregate value of the railway property 
used in transportation. For two years the return is to be 5^ per cent, with 
one-half per cent for improvements, and thereafter is to be fixed by the com- 
mission. 

The act sought to avoid excessive incomes accruing, under the operation of 
section 15a, to the carriers better circumstanced by using the excess for loans 
to the others and for other purposes. The act further put under the control of 
the Interstate Commerce Commission, first, the issuing of future railroad se- 
curities by the interstate carriers; second, the regulation of their car supply 
and distribution and the joint use of terminals; and, third, their construction 
of new lines, and their abandonment of old lines. The validity of some of these 
Iirovisions has been questioned. I'pon that we express no opinion. We only 
refer to them to show the scope of the congressional purpose In the act. 



nionts, or equlpmeDt. which according? to the accounting system prescribed by the com- 
misRion are charf?eable to capital account. 

"(4) For the purposrs of this section, such aggro^te value of the property of the 
carriers shall be determined by the commission from time to time and as often as may 
be necessary. The commission may utilize tlie results of its investigation under sectioD 
IPa of this act in so far as deemed by it availnble and shall give due consideration to all 
the elements of value recognized by the law of the land for rate-making purposes, and 
shall give to the property investment account of the carriers only that consideration 
which under such law it is entitled to in establishing values for rate-making purposes. 
Whenever, pursuant to section 19a of this act. the value of the railway property of any 
carrier held for and used in the service of transportation has been finally ascertained, 
the value so ascertained shall be deemed by the commission to be the value thereof for 
the purpose of determining such aggregate value." 
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It is manifest from this yory cnndensHl recital that the act made a new 
-«leparture. Theretofore tlie control which Congress throngh the Interstate Com- 
merce Commission exercised was primarily for the purpose of preventing 
Injustice by unreasonable or discriminatory rates against persons and localities, 
and the only provisions of the law that inured to the benefit of the carriers were 
the requirement that the rates should be reasonable in the sense of furnishing 
an adequate compensation for the particular service rendered and the abolition 
of rebates. The new measure imposed an affirmative duty on the Interstate 
< *onmierce Commission to fix rates and to take other important steps to maintain 
an adequate railway service for the x)eople of the United States. This is 
t»xpressly declared in secttion loa to be one of the purposes of the bill. 

Intrastate rates and the income from them must play a most important part 
in maintaining an adequate national railway system. Twenty per cent of the 
^ross freight receipts of the railroads of the country are from intrastate traffic, 
iind 50 per cent ol the passenger receipts?. The ratio of the gross intrastate 
revenue to the interstate revenue is a little less than one to three. If the rates 
on which such receipts are bnsed are to be fixed at a substantially lower level 
than in interstate traffic, the share which the intrastate traffic will contribute 
will be proportionately less. If the railways are to earn a fixed net percentage 
of income, the lower the intrastate rates, the higher the* interstate rates may 
liave to be. The effective operation of the act wall reasonably and justly require 
that intrastate traffic should pay a fair proportionate share of the cost of 
maintaining an adequate railway system. Section 15a confers no power on the 
commission to deal with intrastate rates. What is done under that section is 
to be done by the commission ** in the exercise of its powers to prescribe just 
and reasonable rates," i. e., powers derivetl from previous amendments to the 
interstate connnerce act, which have never been construed or used to embrace 
the prescribing of intrastate rates. When we turn to paragraph 4, section 13, 
however, and find the commission for the first time vested with a direct power 
to remove "any undue, unreasonable, or unjust discrimination against inter- 
state or foreign commerce '* it is impossible to escape the dovetail relation 
"between that provision and the purpose of section 15a. If that purpose is inter- 
fered with by a disparity of intrastate rates, the commission is authorized to 
end the disparity by directly removing it, because it is plainly an " undue, 
unreasonable, and unjust discrimination against interstate or foreign com- 
merce " within the ordinary meaning of those words. 

Counsel for appellants, not able to satisfy their meaning by the suggestion 
of any other discrimination to which they apply, are forced to the position that 
the words are tautological and a mere repetition of " any undue or unreasonable 
advantage, preference, or prejudice as between persons and localities in intra- 
state commerce, on the one hand, and interstate or foreign commerce, on the 
other hand,*' which precede them. In view of their apt application to the most 
important purpose of the legislation we are not at liberty to take such a view. 
If " undue, unreasonable, and unjust discrimination against interstate or foreign 
commerce " are tautological, w^hy are they followed by the phrase " which Is 
hereby prohibited and declared to be unlawful " ? To accompany a meaningless 
phrase with words of such special emphasis would be unusual. 

It is urged that in previous decisicms, notably the Minnesota Rate cases (230 
U. S. 352), the Shreveport case, supra, and the Illinois Central case, supra, 
the expression "unjust discrimination against interstate connnerce" was often 
used when, as the law then was, it could only mean discrimination as between 
persons and localities, and therefore that it is to be given the same limited 
meaning here. But here the general words are used after discrimination against 
persons and localities have been specifically mentioned. The natural inference 
is tliat even if they include what has gone before they mean something more. 
When we find that they aptly include a Ivind of discrimination against interstate 
commerce which the operation of the new act for the first time makes important 
and which seriously obstruct its chief purpose we can not ignore their necessary 
effect. 

Counsel for appellants are driven by the logic of their position to maintain 
that the valuation required for the purposes of section 15a to be ascertained 
pursuant to section 19a of the Interstate connnerce act (37 Stat. L. 701; 
amended 41 Stat. L. 493), is to be only of that part of the property and equip- 
ment of the interstate carriers winch is used in commerce among the States 
and must be segregated from that used in intrastate commerce. This is con- 
trary to the construction which since the enactment of section 19a, March 1, 
1918, the commission has put upon that section in carrying out its injunction. 
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It is inadinissible. The language of section 15a refutes such interpretation. 
The percentage is to be calculated on *' the aggregate value of the railway- 
property of such carriers held for and use<l in the service of transportntlon.** 
To impose on the commission the duty of separating property used in the two 
services when so much of it is used in both, and to do this in a reasonably short 
time for practical use, as contemplated by the statute, would be to assign It 
a well-nigh imppssible task. This of itself prevents our giving the words such 
a construction unless they clearly require it. They certainly do not. 

It is objected here, as it was in the Shreveport case, that orders of the commis- 
sion which raise the intrastate rates to a level of the interstate structure violate 
the specific proviso of the original interstate commerce act, repeated in the 
amending acts, that the commission is not to regulate traffic wholly within a 
State. To this the same answer must be made as was made in the Shreveport 
case (234 U. S. 342, 358), that such orders as to intrastate traffic are merely 
incidental to the regulation of interstate commerce and necessary to its efficiency. 
Effective control of the one must embrace some control over tiie other in Tiew 
of the blending of both in actual operation. The same rails and the same cars 
carry both. The same men conduct them. Commerce is a unit and does not 
regard State lines ; and while under the Constitution interstate and Intrastate 
commerce are ordinarily subject to regulation by different sovereignties, yet 
w^hen they are so mingled together that the supreme authority, the Nation, 
can not exercise complete effective control over interstate commerce without 
incidental regulation of intrastate commerce, such incidental regulation is not 
an invasion of State authority or a violation of the proviso. 

Great stress is put on the legislative history of the transportation act to 
show that the bill was not intended to confer on the commission power to remove 
any discrimination against interstate commerce involved in a general disparity 
between interstate and intrastate rates. Committee reports and explanatory 
statements of Members in charge made in presenting a bill for passage have 
been held to be a legitimate aid to the interpretation of a statute where Its 
language is doubtful or obscure. (Duplex Co. v. Deering, 254 U. S. 443, 475.) 
But when taking the act as a whole, the effect of the language used is clear 
to the court extraneous aid like this can not control the interpretaions. (Penn- 
sylvania Railroad Co. v. International Coal Co., 230 U. S. 184, 19?: Caniinetti 
i\ Ignited States, 242 U. S. 470, 490.) Such aids are only admissible to solve 
doubt, iind not to create it. For the reasons given, we have no doubt in this case. 

Counsel for the appellants have not contested the constitutional validity of the 
statute construed as we have construed it, although the counsel for the State 
commissions whom we permitted to file briefs as amici curire have done so. 
The principles laid down by this court in the Minnesota Rate cases (230 U. S. 
352, 432, 433). the Shreveport case (234 U. S. 342, 351), and the Illinois Central 
case (245 U. S. 493, 506), which are rate cases, and in the analogous cases of 
Baltimore & Ohio Railroad Co. v. Interstate Commerce Commission (221 U. S. 
612, 618), Southern Railway Co. r. United States (222 U. S. 20, 26, 27). Second 
Employers' Liability cases (223 U. S. 1, 48, 51), we think, leave no room for 
discussion on this point. Congress in its control of its interstate commerce sys- 
tem is seeking in the transportation act to make the system adequate to the 
needs of the country by securing for it a reasonable compensatory return for 
all the work it does. The states are seeking to use that same system for intra- 
state traffic. That entails large duties and expenditures on the interstate com- 
merce system which may burden it unless compensation is received for the 
intrastate business reasonably proportionate to that for the interstate business. 
Congress as the dominant controller of interstate commerce may, therefore, 
restrain undue limitation of the earning power of the interstate commerce sys- 
tem in doing State work. The affirmative power of Congress in developing inter- 
state commerce agencies is clear. (Wilson r. Shaw, 204 U. S. 24; Luxton v. 
North River Bridge Co., 153 U. S. 525 ; California v. Pacific Railroad Co., 127 
U. S. 1, 39.) In such development it can impose any reasonable condition on a 
State's use of interstate carriers for intrastate commerce it deems necessary or 
desirable. This is because of the supremacy of the national power in this field. 

In Minnesota Rate cases (280 T^. S.). where relevant cases were carefully 
reviewed, it was said (p. 399) : "The authority of Congress extends to every 
I^art of interstate commerce, and to every instrumentality or agency by which 
it is carried on; and the full control by Congress of the subjects committed 
to its regulation is not to be denied or thwarted by the commingling of inter- 
state and intrastate operations. This is not to say that the Nation may deal 
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with the Internal concerns of the State as such, but that the execution by 
Congress of its constitutional power to regulate interstate commerce is not 
limited by the* facts that intrastate transactions may have become so interwoven 
therewith that the effective government of the former incidentally controls the 
latter. This conclusion necessarily results from the supremacy of the national 
power within its appointed sphere." 

It Is said that our conclusion gives the commission unified control of inter- 
state and intrastate commerce. It is only unified to the extent of maintaining 
efficient regulation of interstate commerce under the paramount power of 
Congress. It does not involve general regulation of intrastate conunerce. 
Action of the Interstate Commerce Commission in this regard should be directed 
to substantial disparity which operates as a real discrimination against, and 
obstruction to, interstate commerce, and must leave appropr'ate discretion to 
the State authorities to deal with intrastate rates as between themselves on the 
general level which the Interstate Commerce Commission has found to be fair 
to Interstate commerce. 

It may well turn out that the effect of a general order in increasing all 
rates, like the one at bar, will, in particular localities, reduce income instead 
of increasing it, by discouraging patronage. Sucli cases would be witliin the 
saving clause of the order herein, and make proper an application to the 
Interstate Connnerce Commission for appropriate exception. So, too. in practice 
when the State commissions shall recognize their obligation to maintain a pro- 
portionate and equitable share of the income of the carriers from intrastate 
rates, conference between the Interstate Commerce Commission and the State 
commissions may dispense with the necessity for any rigid Federal order as to 
the intrastate rates and leave to the State commissions power to deal with 
them and increase them or reduce them in their discretion. 

The order of the district court granting the interlocutory injunction is 
affirmed. 



Appeal fko:m the District Court of the United States for the Northern 

District of New York. 

Supreme Court of the United States. No. 283. October term, 1921. The State 
of New York and Charles D. Newton, personally and as attorney general of 
the State of New York, appellants, v. The United States and Edgar E. Clark, 
et al., constituting the Interstate Commerce Commission, and interveners 
Lehigh Valley Railroad Co. et al., railways in the State of New York. (Febru- 
ary 27, 1922.) 

Mr. Chief Justice Taft delivered the opinion of the court : 

This was a bill in equity against the United States and the Interstate Com- 
merce Commission and others brought by the State of New York and its attorney 
general to annual and enjoin the enforcement of an order of the Interstate Com- 
merce Commission requiring the interstate railroads operating in intrastate 
commerce in the State of New York to charge in such commerce 3.6 cents a 
mile for all passengers, 20 per cent increase over the then excess-baggage rates 
to intrastate passengers, a surcharge of 50 per cent of the charges for space in . 
sleeping cars to such passengers, and 20 per cent increase in intrastate rates 
on milk, all for the purpose of bringing the Intrastate rates to the level of the 
interstate rates previously fixed by the commission. The bill was filed under 
iind by virtue of the statute repealing the Commerce Court act and conferring 
.lurisdiction on the district court. (38 Stat. 219.) The application for an inter- 
locutory injunction was heard by a circuit judge and two district judges. Then 
a final hearing was had, and the court entered a final decree dismissing the com- 
plaint from which this appeal has been taken. The railroad companies affected 
by the order \\ere on their petition permitted to intervene, and are here as 
appellees. 

It appears from the record that in the proceeding by the Interstate Commerce 
Commission to fix interstate commerce rates to comply with the requirements 
of section 15a of the transportation act of 1920 (41 Stat. 488) — a proceeding 
known as Ex parte 74, Increased Rates (58 I. C. C. 220) — the commission, after 
conference with a committee representing all the State commerce commissions 
and authorities, directed the group of interstate railroads, of which the rail- 
roads operating in New York were a part, to raise their freight rates 35 jier cent, 
their passenger rates and excess-baggage charges 20 per cent, and to add a sur- 
charge of 50 per cent for passengers on sleeping cars. As soon as tiie order 
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in Ex parte 74 was made, the railroads concerned applied to tlie Public Service 
Commission of tlie State of New York for similar increases in Intrastate rates. 
That commission granted the increase in freight rates, but denied it as to milk 
rates and passenger fares. The passenger intrastate fares were 3 cents a mile 
under tlie order of the President during the war control, but when that should 
become ineffective a statute of New York fixing passenger fares on the New York 
Central Railroad from Albany to Buffalo at 2 cents a mile would come into force 
and operation. As soon as the State commission made its ruling, the railroads 
applied to the Interstate Commerce Commission for an order under section 13 
of which proceeding notice was given to the State of New York, the attorney gen- 
eral, and the public-service commission, all of whom appeared, for an order 
directing the railroads to put intrastate passenger fares, excess-baggage charges, 
sleeping-car surtaxes, and milk rates on the same level with interstate rates. 
Proof was offered by the railways to show that conditions of operation in State 
and interstate passenger traffic were alike and there was no showing otherwise. 
The record in Ex parte 74 was put in evidence. There was evidence also to show 
that at Buffalo and other border points the difference between the interstate and 
Intrastate fares would divert business from the interstate lines between New 
York City and Buffalo to the New York Central lines, and that the same difference 
would break up interstate journeys to the west into intrastate journeys to Buffalo 
from New York and an interstate journey beyond, thus reducing interstate travel 
and discriminating against passengers carried therein. Evidence was adduced 
to show the injury to interstate business in the transportation of milk from the 
country to New York City from points outside of the State in competition with 
intrastate traffic in this necessity of life. No investigation was made into 
suburban commuter travel and it is excluded by the commission from the scope 
of the order which it made. The order was State-wide in its effect and required 
all interstate carriers to bring their intrastate milk rates, their intrastate pas- 
senger fares except commuters' rates, excess-baggage charges, and sleeping-car 
surcharges to a level with interstate fares and rates as ordered in Ex parte 74. 
The commission introduced a saving clause in its findings by which the New 
York authorities or any other interested parties were given leave to apply for 
modification of its order or findings as to any intrastate fares, charges, or rates 
included therein on the ground that the latter were not related to interstate 
fares, charges, or rates in such a way as to contravene the provisions of the inter- 
state commerce act. Under this clause at least one petition has been filed by a 
railroad and the railroad excepted from the order. 

The district court dismissed the bill. 

This case differs from the Wisconsin Rate case just decided. In that it is a 
direct proceeding to annul or set aside the order of the Interstate Commerce 
Commission complained of, brought against the United States and the coiumis- 
sion under the statute. (Skinner & Eddy Corporation v. United States, 249 
U. S. 557.) The Wisconsin case was a suit by a railroad against the State 
authorities to prevent the latter from penalizing the railroad for complying with 
the order of the commission. To this suit the United States and the commission 
were not parties. The defense of the State authorities was a collateral attack 
upon the order, to prevail in which they were obliged to show that the order 
was void on the face of the findings wthout regard to the evidence or the ab- 
sence of it. In the case before us, the complainants are entitled to rely on the 
absence of any substantial evidence to sustain a material finding as a basis for 
Attacking the order. 

The first objection^ of the appellants is that there was no sufficient evidence 
of discrimination against persons and localities under section 13, paragraph 4, 
section 416 of the transportation act of 1920 to justify a state-wide order of the 
kind here made. We have considered this objection in the Wisconsin case on a 
similar showing on the findings. Here we consider it on the evidence. We 
reach the same conclusion here and sustain the objection. 

The next objection Is that the State has a charter contract with the New- 
York Central Railway Company by which the latter is bound not to charge more 
than 2 cents a mile for passenger carriage between Albany and Buffalo, and 
that if the transportation act permits the Interstate Commerce Commission by 
such an order to enable the railroad company to violate its contract it impairs 
the obligation of a contract in violation of section 10, Article I, of the Federal 
Constitution. That section provides that " no State shall *   pass a law 
 * * impairing the obligation of contracts " and does not in terms restrict 
Congress or the United States. But it is said that it deprives New York and 
her people of property without due process of law. We said in Addystone Pipe 
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and Steel Company v. United States (175 U. S. 211, 229), "Anything which 
directly obstructs and thus regulates commerce which Is carried on among the 
States, whether It is State legislation or private contracts between individuals 
or corporations should be subject to the power of Congress in the regulation 
of that commerce." (Louisville & Nashville Railroad v. Mottley, 219 TJ. S. 467. 
See also Scranton v. Wheeler, 179 U. S. 141, 162, 163; Union Bridge Co. v. 
United States, 204 U. S. 364, 400.) 

The main objections to the order are the same as those presented, considered, 
and overruled in the Wisconsin Rate case just decided. The evidence in this 
case shows that if the passenger and other rates here in controversy were to 
continue in force as ruled by the Public Service Commission of New York, the 
iinnual gross revenues of the interstate railroads operating in the State of New 
York from both interstate and intrastate. passenger and milk business would be 
less by nearly $12,000,000 than those revenues if the intrastate fares and rates 
were on the same level as the interstate rates as fixed by the Interstate Com- 
merce Commission, If the lower level of intrastate fares and rates is to be 
maintained, it will discriminate against interstate commerce, in that it will . 
require higher fares and rates in the interstate commerce of the State to secure 
the income for which the Interstate Commerce (]k)mmission must attempt to 
provide by fixing rates under section 15a of the interstate commerce act as 
amended by section 422 of the transportation act of 1920 (41 Stat. 456, 488) in 
carrying out the declared congi^ssional purpose ** to provide the people of the 
United States with adequate transportation." As we have just held in the Wis- 
consin case, this constitutes '* undue, unreasonable, and unjust discrimination 
against interstate commerce," which is declared to be unlawful and prohibited 
by section 13, paragraph 4, of the interstate commerce act as amended by sec- 
tion 416 of the transportation act of 1920 (41 Stat. 456, 484) and which the 
Interstate Commerce Commission is authorized therein to remove by fixing intra- 
state rates for the purpose. We need not repeat our reasons for our ruling. 
Nor -need we consider and give again the grounds upon which we hold section 
13, paragraph 4, as thus construed to be valid under the Constitution of the 
United States. 

The decree of the district court dismissing the bUl of complaint is afl!rmed. 

STATEMENT OF MB. GEOBGE E. EBB, MSMBEB STATE PUBLIC 
UTUJTIES COMMISSION OF IDAHO, BOISE, IDAHO. 

Mr. Kkb. Mr. Chairman, I desire to preface my remarks by the statement that 
Idaho is not {intugonistic to railroads. We have, we think, a State capable, 
probably, of fully as much development as any other State In the Union, and 
we realize that to reach the full fruition of that development it is necessary 
for us to have not only additional railroads but additional other utility build- 
ing within our State; that we have not the domestic capital to do that with, 
and that we must get outside capital to do it, and consequently that it is nec- 
essary for us to give at least reasonable, if not liberal, treatment to all utilities 
in the State of Idaho. 

I shall not attempt to discuss rate matters at all. I am not qualified nor 
competent to do that. I shall simply confine my remarks to a few grievances 
which we think we have under the operation of the transportation act as it 

exists 

When the railroad companies made application to the commission of the 
State of Idaho to put into effect the rates prescribed by the Interstate Com- 
merce Comipiss'on, a careful study of the transportation act convinced me 
tlmt a denial of permission to put in these rates would in efPect freeze our 
ability to control in any manner rates within the State of Idaho, and that in 
rase the carriers went to the Interstate Commerce Commission, we would be 
precluded from any further opportunity to exercise any rights over rates. Realiz- 
ing that certain matters came up within our State which it was essential to 
have quick action en, we concluded it was best not to attempt to interfere with 
those rates at all, and granted permission to put them in, with two exceptions. 
First we refused them i)ermission to raise passfenger rates where the amount 
to which they were raised exceeded 3.6 cents a mile. This was by reason of 
the fact that we had many branch lines in our State -which had rates as high 
us 4 and 5 cents a mile. We refused them permission to raise those rates. 
We also stated in our order that the granting of this permission did not con- 
Rtitute a finding that these rat^s as so increased were reasonable per se, and 
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that in any future action to test the reasonableness of these rates the bnrdeii 
should be upon the carrier to prove such reasonableness. 

With these two exceptions in the order, the railroads accepted the same, and 
have operated under it ever since. 

When it came to the matter of express rates we felt that we had been dis- 
criminated against for years, and express rates were a very sore spot with 
our people. Idaho is in what is linown as the fourth zone, being in the inter- 
mountain States. The third zone lies directly east of us. The fifth zone lies 
directly west of us. In the third and fifth zones the rates for years have been 
the same. In the fourth zone, the intermountaln States, they have bfeen ap- 
proximately 30 per cent higher, so that when permission was granted the 
express company to put into effect an increase of 26 per cent in rates, count- 
ing the rates in effect in the third and fifth zones as 100 per cent, increasing 
their rates 26 per cent would still leave them below the level of our rates In 
the fourth zone. So we called upon the carriers under our law, as provided 
in the laws of the State of Idaho, to justify the increase. 

The express company came before us and very arbitrarily and, as we 
thought, insolently declined to introduce evidence, saying, in effect, that they 
had been granted this permission by the Interstate Commerce Commission 
and that the only thing necessary to do with us was to present to us a copy 
of the Interstate Commerce Commission's order. Even after the case had 
been submitted we held a conference of the commissions of the intermountaln 
States and discussed the matter, and we wrote and asked them to give us 
certain evidence regarding the revenues and expenditures within the fourth 
zone, or within the several States, > and they absolutely declined to give this, 
saying that they did not keep their books so that they could give us the revenues 
and expenses within the States or within the zone. 

So we denied their application, and it is now before the Interstate Com- 
merce Commission and has been held for the purpose of ascertaining what 
the decision of the Supreme Court would be, and we expect that within a 
few days a decision will come out authorizing them to put into effect this 2^ 
per cent increase in express rates. 

Now, we would not have felt so bad about this if they had said to ns in 
Idaho, "You must give the express company increased revenue equal to 26 
per cent on all of the intrastate rates in that State,*' leaving it to us to fix 
those rates. Then we might have found it possible to raise express rates 85 
per cent on our fruits, for instance, and only raised them 15 per cent on our 
dairy products, so as to give them the same amount of money but still not kill 
an industry. So we feel that with respect to a question of revenue we who 
are on the ground, the local people, should have the right to say just how 
that revenue i^ould be raised in order not to kill any industries which have 
been built up in our State at great expense and which represent large invest- 
ments. 

We also feel that in matters of discrimination we have a grievance under 
practices existing. Take, for instance, one concrete case: Pocatello, Idaho» 
is within the State of Idaho and approximately halfway between Boise, Idaho, 
and Salt Lake City, Utah. We have in the West many paper rates, rates 
covering movements which never 'have occurred and never will occur. Now, 
at Boise, Idaho, we have one of the very large sawmills and we ship wood 
from that place all over the southern part of Idaho, which is a barren desert 
region and has no wood. Assume we have a rate of $2.50 intrastate from Boise 
to Pocatello and that there is a paper rate of $3.25 interstate from Salt Lake 
City to Boise, there never having been a cord of wood shipped from there, and 
never will be. So we feel that it would be an injustice to say that because the 
rate of $2.50 intrastate for the same distance is less than the rate of $3.25 inter- 
state it places an undue burden upon interstate commerce. We feel that 
where there is a question of discrimination the actual discrimination must 
be shown, that there must be an injury shown, and that it must be by reason 
of an actual movement and not a paper rate. 

Now, relative to section 15a, I do not believe that it is possible to fix a 
definite rate of return which can be made to apply. Take, for instance, the 
situation in the Panhandle part of Idaho, which is a very narrow strip run- 
ning up between Washington and Montana to the Canadian lie. We have three 
transcontinental lines crossing that panhandle, the Great Northern, the North- 
ern Pacific, and the Chicago, Milwaukee & St. Paul. Parallel with those lines 
and just across the Canadian border is another, the Canadian Pacific. 
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Now, if you will study the return of those roads you will find that the 
Chicago, Milwaukee & St. I*aul has showu very much less than the other two 
roads. The reason for this is very obvious. The Canadian Pacific, north of 
the border, the Northern Pacific, and the Great Northern are old roads. They 
have been there for years and have built up their business. A few years ago 
the Chicago, Milwaukee & St. Paul built a new transcontinental line, at places 
crossing the Great Northern back and forth, serving practically the same coun- 
try, and they have not built up their business yet. 

Now, if you fix a I'eturn of 5 per cent or 6 per cent or any other fixed per 
cent upon those railroads it is not going to work, for the simple reason that the 
Chicago, Milwaukee & St. Paul can not earn it, because they can only charge 
the same rates that are charged by the other roads, and the other roads have 
their business built up. So if you permit the Chicago, Milwaukee & St. Paul 
to earn 6 per cent you are going to permit the others to earn a great deal 
more. 

Mr. Denison. The transportation act only contemplates 6 per cent on the 
aggregate of all railroads, and does not undertake to say it shall be 6 per cent 
upon each one of the roads. 

Mr. Erb, I understand that; but they may group them or they may arrange 
them in any manner they please. 

Mr. Denison. We never undertook to say in this transportation act that, for 
instance, the St. Paul road must earn 6 per cent. The idea is that the roads 
in a group shall in the aggregate earn that amount, and then each indi- 
vidual road within that group can earn just as much or just as little as the 
business will justify. 

Mr. Eeb. I am not willing to agree to that contention, for the reason that in 
order to earn a certain return the investment must have been judiciously made- 
in property used or useful and necessary and required. I am not willing to 
concede that the Chicago, Milwaukee & St. Paul invested in property neces- 
sary and required for railroad purposes in that part of the country at that 
time. 

The Chairman. I am sorry, but we will have to suspend now, Mr. Erb. 

Mr. Ebb. I have nothin more, Mr. Chairman. 

(Whereupon, at 12.15 o'clock p. m., the committee adjourned to meet at 10 
o'clock a. m. to-morrow, Wednesday, March 1, 1922.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
Wedneaday, March i, 1922, 

The committee met at 10.15 o'clock a. m., Hon. Samuel E. Winslow (chair- 
man) presiding. 

The Chairman. Gentlemen, if there is no objection we will proceed with 
the hearing. Mr. Benton, will it be your pleasure to have Mr. Taylor con- 
tinue now? < 

Mr. Benton. Mr. Taylor is on the stand. He has yielded so long that I 
would not suggest his yielding any more. 

The Chairman. Then we will hear Mr. Taylor, of the Nebraska commission. 
You may proceed in your own way, Mr. Taylor. 

STATEMENT OF MB. H. G. TATLOBr-Besumed. 

Mr. Tayix)r. Mr. Chairman and gentlemen of the committee, this committee 
w^as so cordial and tolerant the other day when I was before it that I am 
prompted by that attitude to request a favor this morning, and that is that 
if I may be permitted to continue for a time, at least, and develop the idea I 
liave in mind without question, I shall be glad to do so. I do not desire to 
evade any questions, but it is my thought that perhaps X can expedite what I 
bave to say If I can do that. 

If I made myself clear Monday, it was that I am profoundly convinced that 
there can not be. from a practical standpoint, a centralization of regulatory 
power in one body, and as you recall, my reasons for that very largely lie in 
the fact that the volume, the immensity, of railroad business is such as to make 
it a physical impossibility for any one body — I do not care how capable they 
may be or what form of organization they may perfect — to accomplish the de- 
sired end in anything like a satisfactory manner. But it has been suggested 
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here that the State commissions are content to permit the Interstate Commerce 
Commission to exercise this authority if at the same time the States may be 
permitted to do those things which they can do best, and that brings us to the 
principle involved in the so-called Shreveport doctrine. 

We indorse the Shreveport doctrine with reservations, and it is my idea this 
morning to develop what those reservations are, and the discussion may indi- 
cate some of the reasons for the Hoch bill. 

A lot of noise and hullaballoo has been created about discrimination, and 
to my mind it has been exaggerated out of all proportion to its imi)ortance 
and out of all proportion to the injury which it is said to do against interstate 
commerce. I do not want to be understood to say that there is not injury 
flowing from actual discrimination in railroad rates. There is substantial 
injury, but too often the measure of discrimination has been a mere difference 
in rates, and to my mind that does not prove in any degree that there is an 
actual injurious, unjust discrimination. It may be an indication of a dis- 
crimination, but it is by no means a proof of it. But, unfortunately, that 
mere difference in rates has been used too largely as a basis, and as a result 
serious injuries have been committed against State commerce and State 
shippers. 

If there is an obstacle in the form of a State rate that impedes the free 
flow of interstate commerce, that obstacle should be so manifest and the injury 
flowing from it should be so serious that the shipper or the industry or the 
territory affected would have no difficulty in proving that fact; and it is not 
sufficient to set up that the mere difference existing in the rates is proof of it. 
If a shipper discovers that he is being injured, that he is being prevented from 
moving his commerce across State lines by prejudicial State rates, he will be 
able to prove that fact, because the injury will be of such a nature as to aftect 
his business injuriously or affect the business of the industry or of the terri- 
tory to such an extent that it will be susceptible of proof; but when a shipper 
merely comes before a regulatory body and says that the interstate rate & so 
much and the State rate is so much less, that may or may not prove that fact ; 
and my idea is in this contention — and it is the thought embodied in the Hoch 
bill — that a claim of discrimination should be defintely and positively proven 
to be an injury to the party complaining before any change in the rate situation 
or the rate structure is made. 

Mr. Denison. You mean he ought to prove that he has been injured rather 
than that he will be injured? 

Mr. Taylor. No ; the discrimination may be either actual or prospective, but 
in either instance it is a matter susceptible of proof. Now, a man may say : 
" I am prevented from going into a certain territory because of the rate 
structure." If he is prevented from going there, he can prove that fact The 
mere saying of it, the mere claiming it, does not make it so, because there are 
a thousand and one things, as you gentlemen know, entering into the conduct 
of commerce that affect business transactions; and as has been stated here — 
and I think very truthfully — ^the freight-rate factor is firequently ^nphasised 
out of all proportion to its importance, and I tliink that has been true in the 
present situation. As prices went down, of course the freight factor became 
more prominent, and as it was the easiest thing to see we have ascribed to it 
more serious importance than it really had. That is not an Infrequent thing 
among shippers, and I want to cite an illustration of that fact. 

One of the best known traffic men in this country, now located in Washington, 
who used to be in our State, at one time had a desire to ascertain from the 
shippers that he represented certain information, and so he sent out a short 
questionnaire. As I remember it, one of the first questions was " How Is the 
volume of your business now as compared to a previous date? " and the 
second, " If it has declined, please state the reasons." 

A majority of those business men answered the first question by saying that 
their business had declined, and in answer to the second question they said 
that the reason it had declined was because of the disadvantage under which 
they labored as to freight rates. That was the universal reason given by those 
business men as to their inability to do business in this particular territory. 
Now, they said that notwithstanding the fact that a rate change had taken 
place in the meantime, and they were actually enjoying an advantage in that 
precise territory of from 4 to 5 cents a hundred on the class of commodities that 
they moved. 

The Chatbman. As contrasted with some competing territory? 
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Mr. Taylor. Contrasted with competing territory. They said : " Certain cities 
can come in to this territory, and they are taking away our business." Now, 
those men would have gone on the stand and solemnly testified that the freight 
rate in that instance was responsible for their inability to do business in that 
territory. Such testimony would have been valueless for determining whether 
or not there was an actual discrimination. 

I repeat again that I do not want it to be inferred that there are not serious 
discriminations and that shippers do not frequently experience them and are 
able to prove them, but when they merely set up the fact that there is a differ- 
ence In rates, It falls far short of proving that there is an undue discrimination, 
just as was suggested by Mr. Erbe, from Idaho, yesterday. You recall that 
he cited one rate, an interstate rate of 3i, a State rate of 2^, but he called at- 
tention to the fact that there was not any business moving on the 3i rate, has 
never been and never promises to be any business moving on it. Now, he ob- 
jects — and so would I In his posittion — ^to having that interstate rate used as a 
measure for removing a discrimination which is only a paper discrimination, 
whicn is artificial and exists only in the mind of some man who wants to have 
the rates increased or — and this is more important — exists in the mind of the 
railroad company who uses it as a device for increasing its rates. 

All sorts of things, as I have suggested, enter into the movement and the 
flow of commerce ; the geographical location, the topography of the country, the 
flow and trend of commence built up sometimes upon natural advantages and 
things of that kind ; and what is more important than all else, business initia- 
tive. A man may say he was unable to sell a certain bill of goods in a certain 
territory, and he ascribes his inability to the fact that the rate was disadvan- 
tageous. That may not have been the reason at all. It may be that he did not 
have as good a salesman as his competitor ; it may be that he was not able to 
offer as good a grade of goods as his competitor. There may have been one or 
any number of reasons why that man could not do business in that territory 
and dispose of his goods, but the easiest thing for him to put his finger on, and 
the thing that really excuses his incapacity, possibly, as a business man, is the 
freight rates, and so he ascribes to that the disability under which he labors. 

Mr. Denison. Do you not think it is one of the great errors made by the 
general public now, that they are ascribing all their evils to the freight rates? 

Mr. Tatijob. I do. And as I suggested a while ago, I think it is being over- 
emphasized and have felt that from the beginning, and that is one of the things 
that enters into this question of discrimination so very largely. 

Mr. Johnson. If that is true, then why should we change this law? If it is 
so overestimated there is no necessity for changing the law. Why not let the 
Interstate Commerce Commission continue to raise the rates just as much as 
they want to? 

Mr. Taylor. I do not want to be understood as saying that the freight rates 
have no bearing on it. I think they are a factor, and there Is not any ques- 
tion about that, but my own judgment is that they have been the factor that has 
been ascribed to them. 

Mr. Johnson. Well, one reason that we are having these hearings here — one 
would infer from your statement that there would be no necessity for changing 
the law ; that It is all a myth about this trouble coming from the rates. 

Mr. Taylor. I do not think that follows. 

Mr. Johnson. You do not mean that? 

Mr. Taylor. Not all. I hope before I conclude to show why I think it is 
necessary to change the law along the lines suggested. There may be topo- 
graphical conditions that form a natural barrier to the flow of commerce, and 
all the rates in the world made to cross that barrier wojild not move any com- 
merce. Now, to set up the fact that a rate across that barrier is higher than a 
State rate, perhaps, is not to prove discrimination and does not even tend to 
prove discrimination. There are times when there are differences In rates 
that do not even tend to prove discrimination. The trouble with that situa- 
tion — and it becomes serious because of the point I raised in my discussion 
Monday — is that when an order finding undue discrimination Is made and a 
scale of rates is prescribed to remove that discrimination, forever thereafter 
those particular rates are taken out from under the control of the State com- 
misston in so far as purely local State traffic is concerned. 

As I suggested, back in 1916 the Interstate Commerce Commission Issued an 
order in the Nebraska-Missouri River cases. The Nebraska commission had 
issued a State-wide order covering class rates and It was found to be dlscrlml- 
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natory and the Interstate Commerce Commiselon Issued an order to remove 
discrimination, prescribing what was known as the Clarke scale — taking the 
name of Mr. Clarke, of the commission — prescribing a scale of rat^ applying 
out of 12 different towns in the State of Nebraska, between those towns and 
all other points in the State of Nebraska. Now, since that time, since 1916, 
that great body of rates prescribed by the Interstate Commerce Commission, 
covering over 10,000 different articles of commerce, have been removed from 
the jurisdiction of the Nebraska State Railway Commission, and notwithstand- 
ing there have been frequent cases arising where purely State rates were in- 
volved, or State situations were involved, that would not bear even remotely 
upon interstate commerce, we' have been unable to change them. Tlierein lies 
the serious effect of the present law. It is the peculiar result and consequence 
of the method we now employ. Once the Interstate Commerce Commission 
has made that rate to remove the discrimination and it is a State rate, that 
rate is fixed so that the State commission can not interfere. To illustrate: A 
question arises as between two State shippers. One of these rates is involved. 
There is not any question about interstate commerce; it could not even be 
remotely affected. But the injury goes unrelieved because the State commis- 
sion can not change that, nor can the Interstate Commerce Commission 
change it. 

Mr. Denison. Why can not the Interstate Commerce Commission change it? 

Mr. Taylor. Because it has no authority under the act to make an order 
affecting puilely intrastate commerce, unless there is a question of discrimina- 
tion against interstate commerce involved. That is the reason, and the com- 
mission itself has made no attempt to make such orders, realizing the doubt 
as to their authority, and no court has said that they had that power. So, you 
see that this process results In taking the matter out from under the State 
commissions and hanging it up so that it does not come before any forum, 
and the State shipper is absolutely denied relief, no matter how serious his 
injury may be. 

Mr. Merbitt. Would it not be possible for the State commision to move the 
Interstate Commerce Commission so that both together they could act in a ease 
of that sort? 

Mr. Taylor. I do not know what process that would take. It might be pos- 
sible if you could bring action to bear upon the Interstate Commerce Commis- 
sion to get it to change its rate which it prescribed for the purpose of remov- 
ing a discrimination, to change that rate so as to cure a purely State situa- 
tion. That might be possible, but it is a very cumbersome plan and one that is 
almost futile. 

Mr. Merbitt. It seems to me that along the lines that Grovemor Allen was 
talking on yesterday, of getting cooperation between the State commissions 
and the Interstate Commerce Commission — which I believe in thoroughly — ^that 
in process of time, under this very act as it exists now, everything could be 
done that* you are now asking to be done under this Hoch amendment, and 
make it more flexible. 

Mr. Taylob. That is partially true, except that this question of what is or is 
not discrimination is so important to the whole matter that it seems to me it 
ought to be placed within an explicit definition, so that orders will not be made 
broadcast upon a mere difference in rates, or upon an insufficient showing as to 
whether or not an undue discrimination is created. That is a highly important 
matter. As the law is interpreted and applied to-day the commission auto- 
matically removes from any power, even its own, the right to correct malad- 
justments which may exist in purely intrastate rates — ^and these arise fre- 
quently ; they are not an occasional thing. 

Mr. Ha WES. Mr. Chairman, I would like to ask a question. 

The Chairman. Gentlemen, just a moment. Mr. Taylor asked at the be- 
ginning of his statement the privilege of making his statement for a while with- 
out interruption. If we can let him go on, perhaps we might get a better notion 
of what he has. However, I recognize Mr. Hawes. 

Mr.* Ha WES. Mr. Taylor, is it possible for a State commission to intelligently 
discuss an intrastate rate without taking Into consideration Interstate rates and 
the whole system of the road whch is affected by the intrastate rate? 

Mr. Taylor. Well, we went over that question the other day. Now, as a 
matter of fact, practically all of the regulation of this country ,both by the 
Interstate Commerce Commission and by the State commissions 

Mr. Hawes (interposing). Won't you answer that question yes or no, Mr, 
Taylor? 
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Mr. Tayxob. It can not be answered yes or no. I would be glad to do so if 
I could in that manner, but it can not be answered in that way. And, as I 
was about to say 

Mr. Hawes (interposing). It is a very plain question. Could you, as a 
commissioner of Nebraska, attempt to fix an intrastate rate without considering 
the whole road, the whole property, and its obligations to other States, and 
its obligations to interstate traffic? 

Mr. Taylob. Well, let me remind you again of the rate that was made be- 
tween the sugar factory and the warehouse. 

Mr. Hawes. You have not answered the question. 

Mr. Taylob. It can not be answered. The circumstances of each case must 
affect the decision and must affect the answer. The case of the sugar fac- 
tory 

Mr. Hawes (interposing). Can you cite us a case where you attempt to con- 
trol an intrastate movement that would not be affected by interstate ship- 
ments? 

Mr. Taylob. I will repeat the illustration I gave the other day as to the rate 
from the sugar factory to its warehouse, 10 miles distant, purely an intrastate 
movement which bore no relation whatever to interstate traffic; never would 
become a part of tiie interstate rate, could not affect the intersate traffic in 
the remotest degree and had no bearing except in a very remote extent as to 
revenue upon interstate commerce; a matter which the carriers themselves 
Toluntarily conceded, and that rate bore no relation whatever and you did not 
need to know anything about the carrier as a whole in order to fix that rate. 

Mr. Hawes. In that particular illustration of only 10 miles of intrastate 
traffic, taking into consideration the fixed return of 6 per cent placed by the 
Interstate Commerce Commission, tlie loss on those 10 miles by an arbitrary 
action of your commission would affect the 6 per cent earnings of a thousand 
miles of railroad, would it not? 

Mr. Taylob. No; it might not. 

Mr. Hawes. To a certain extent? 

Mr. Taylob. No; it might not, because — now that seems an extreme state- 
ment, but it might not because if the rate is not made, the sugar would not 
move at all and there would not be any revenue from that transaction.* If the 
rate is made the traffic will move in. large quantities and the railroads will have 
a revenue they never would have had before. So that it may add materially 
to the net revenues of the carrier, because if they can move that stuff in large 
quantities, the chances are they can move it at a profit. They thought they 
<K>uld or they would not have made the rate, and the adjustment of that rate 
might contribute very materially to the revenues of the carriers. And so it is 
with thousands of rates. That follows wherever a rate is taken out of a classi- 
fication and put into a commodity. It is ordinarily not taken out of the 
classification and put into the commodity until there is justification for so 
•doing in the amount of traffic moved, or for reasons sufficient to justi'fy 
the change. And those things are done by the carriers themselves very often, 
and it does not follow that the mere reduction of a rate will also reduce the 
revenue. It may very materially increase the revenue but it is not a question 
of reducing rates; it is a question quite often of increasing rates. It is a 
question very frequently of removing discrimination between intrastate shippers 
where it may be necessary to increase a rate ; yet under the circumstances, after 
the discrimination order has been made, the State commission is deprived of 
that power and that discrimination continues between the State shippers and 
can not be removed and they have no recourse. 

Mr. Hawes. You do admit, Mr. Taylor, that even that 10-mile shipment of 
sugar in the State of Nebraska would affect to a degree, small or large, the 
earning capacity of the entire railroad, would it not? 

Mr. Taylob. Oh, I do not know whether it would or not. 

Mr. Hawes. It would have to. It might be infinitesimal, but it would affect it. 

Mr. Taylob. It might leave the revenue identically as it was before. The 
traffic might move in just such quantities as to leave the revenue exactly as it 
was before; even leave the net exactly as it was before. I could not answer 
that question. Nobody could answer it and nobody has attempted to answer it, 
not even the Interstate Commerce Commission in thousands of these cases, 
whether the revenue of the carrier is going to be affected. They consider the 
relationship very largely of these rates, and determine the reasoriableness very 
largely from the relationship, and they make no attempt to determine whether 
or not the revenues will be seriously affected. 
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Mr. Hawes. Do you know what per cent of the sugar raised in Nebraska Is 
consumed in Nebraska? 

Mr. Taylor. A very small amount. 

Mr. Hawes. That is a very small proportion. So that this 10-mlle shipment 
of sugar is a very small thing, taken in connection wth the large volume of 
Interstate shipments of sugar that would leave Nebraska? 

Mr. Taylob. Yes; I would say so. 

Mr. Hawes. So that the large volume would be controlled by the Interstate 
Commerce Commission and this small proportion by intrastate rates, and the 
two would have to be considered jointly by the national body, even on that little 
stretch? 

Mr. Taylor. I think my previous answers have covered that. I do not think 
they would under those circumstances. There might be, of course, times — ^If 
you take a large territory into consideration, take a whole State into considera- 
tion, and your revenues become of such a substantial character, that, of course. 
Is an element to take into consideration. 

Mr. Raybubn. Mr. Taylor, it is not presumed that always a State commission 
will set an unreasonably low rate, either. 

Mr. Taylor. I want to touch on that point. I am glad you suggested It. 

Mr. Rayburn. It seems that the general opinion is drifting in the direction 
that the State commission does not- realize its responsibilities under the law 
that it should give railroads reasonable rates, just the same as the Interstate 
Commerce Commission; and because sometimes a State commission, being on 
the ground and knowing local conditions and knowing whether traffic will move 
on a specific rate, would happen to set a lower rate and allow traffic to move, 
whereas if it were set at a higher rate it would not move at all, and that rate 
would be more reasonable than the higher rate that would defeat the very ends 
that was sought, so far as revenue production is concerned, if it were put Into 
effect. 

• Mr. Taylor. Now, there is a fine smoke screen that has been built up by the 
carriers, very largely in front of the State commissions, to obscure their motives 
and their intentions, and it has been asserted and argued that you can not 
expect State commissions to act honestly and honorably in the handling of 
rate matters, because for some peculiar reason, I know not what, they will be 
moved by ulterior motives and by politics so that they can not see clearly the 
equities and justice in a rate question. Now, permit me to say that in this- 
Nebraska-Missouri River case the Nebraska commission, before it prescribed a 
scale of rates in that State, sp«it two years in one of the most exhaustive 
Investigations ever conducted by any commission — so admitted by the Inter- 
state Commerce Commission — and the commission in that case indicated its 
confidence in the integrity and good purpose of the Nebraska commission in 
making this scale of rates. 

As was indicated here a day or two ago by one of the speakers, there may 
have been a time back 15 or 20 years ago, when railroad r^ulatlon was in its 
infancy, when there were old boards of transportation without a great deal of 
power ; nobody understood much about the rate situation, not even the carriers — 
there may have been things done in those days that were improper ; there may 
have been conflicts between States for commercial advantages, and there may 
have been reductions made in railroad rates to secure such commercial ad- 
vantages, but to-day practically every commission in this country has not only 
railroads under its jurisdiction but it has public utilities, and they are under 
the obligation of making rates for those public utilities. In our own State I 
presume we have increased in the last five years thousands of rates for public 
utilities. We conceive that our obligation requires justice to each of these 
utilities, and we conceive fully that it requires justice to the carriers, and we 
have no other thought than to give justice to the carrier. 

Mr. Newton. Mr. Taylor, possibly some of this feeling in reference to the 
attitude of the State commissions grows out not so much of the conduct of the 
commission as it does out of the actions of the State legislatures. Now, you 
have some of these so-called full crew laws ; you have some of the provision* 
in reference to limiting the length of trains. It is claimed their only effect 
seems to be to add to the cost of the carrier in transporting the commodity. 
Those things, of course, do give rise to a feeling that some sort of Influence 
other than th.e general welfare of the people and that of proper regard for the 
rights of the carrier does prevail in some States, or at least has prevailed up to* 
very recent times. 
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Mr. Taylob. That is true; and aa to. that I would 'say this, that as the com- 
missions are becoming more highly organized and as they are functioning more 
efficiently the legislatures are leaving to these commissions matters of that 
sort, rather than to take what in most every instance must be an arbitrary action 
in determining a matter concerning the carriers. I think your criticism is 
well founded there, but even the legislatures, I think, recognize more than they 
ever did before the necessity of a thorough investigation into these matters 
before any order is issued. 

To* return to the question of discrimination 

Mr. Mafes (Interposing). I would like to interrupt you there. 

It is not clear to me why the State commission can not regulate a shipment 
that you say Is strictly intrastate and does not affect even remotely interstate 
commerce. 

Mr. Taylob. Let me explain that, Mr. Congressman. I think it is highly 
important, because it Is one of the features of this act as it is now constituted 
which is decidedly injurious to the State shipper. 

In this Nebraska case, for Instance, or let me cite a more simple case, an- 
other discrimination case arising at the western border of Nebraska, a live- 
stock rate case. A town just outside the border line of Nebraska filed a com- 
plaint that the live-stock rates from a point Just Inside the line to Omaha 
were a discrimination as against the Wyoming town. The case was brought 
to the commission and the commission found discrimination to exist and 
ordered the Nebraska rate increased to the level of the Wyoming rate, or the 
interstate rate. After that order was nlade by the Interstate Commerce Com- 
mission raising the ^Nebraska rate, that rate, although a State rate, forever 
after, except as changed by the Interstate Commerce Commission, was taken 
out of the Jurisidction of the State commission. That is, the Interstate Com- 
merce Commission has fixed that rate and the State commission has no au- 
thority to change it. Now, conditions might arise among live-stock shippers 
where a discrimination might exist between State shippers, and it might be 
possible to so change one of these rates as not to interfere with Interstate 
commerce, and yet it can not be done, because if it involved the necessity of 
changing the rate made by the commission 

Mr. Mafes (interposing). It does not seem reasonable or sensible that 
neither the Interstate Commerce Commission nor the State commission can 
change that rate. 

Mr. Taylob. Well, it does not to me. 

Mr. Mapes. Do you think there is anything in the law that says that neither 
one can do it? 

Mr. Taylor. Yes; under the principle of the power of the Interstate Com- 
merce Commission to regulate Intrastate commerce it can only do so, and the 
courts have frequently so held, and I think they reaffirmed the principle In the 
decision handed down Monday — they can only do so where the intrastate rate 
is a burden on interstate commerce; if it is not a burden, then the power of 
the Interstate Commerce Commission is lacking and always will be lacking, 
because there is no theory upon which Congress can enter the State and regu- 
late State commerce unless it affects interstate commerce. 

Mr. Mapes. Is there any decision by any court that says that the State com- 
mission can not fix a rate, if it is strictly an intrastate shipment and does not 
remotely affect interstate commerce, has any court rendered a decision that 
in such a case as that the State commission can not fix the rate or regulate it? 

Mr. Taylob, Well, I do not recall a court decision in that, but it seems to 
me that it follows necessarily that a State commission can not change or modify 
an order issued by the Interstate Commerce Commission. Now, if it involved 
changing the rate prescribed by the Interstate Commerce Commission 

Mr. Mapes (Interposing). If the Interstate Commerce Commission goes out 
of its Jurisdiction, I do not see why it can not. 

Mr. Taylor. At the time it made the order it assumed it did not go outside 
of its Jurisdiction. It made this rate to cure a certain discrimination. Now, 
the making of that rate may create another discrimination within the State, 
and the order made by the Interstate Commerce Commission stands unless 
changed by that commission, or unless, of course, it is overturned by the courts 
for some Judicial reason. But it takes it without the power of the State com- 
mission, and conditions may exist within the States, and they do exist, where 
changes ought to be made. Let me illustrate this case that I cited, this Tor- 
rington case — the live-stock case. They made a bunch of rates right down 
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the main line of the BurUngtoa Railroad in order to put them on a level with 
the Torrington rates, the Wyoming rates, and graded them down until they 
ran down into the center of tlie State. Now, it follows that on either side 
of that railroad are rates that are not as high as the rate on the main line. 
Where the lines converge there may be some towns that are seriously (lis- 
criminated against. It has just been called to my attention that the answer 
to Mr. Mapes's question is in the act. This is found in section 4, the last 
sentence — I should say paragraph 4 of section 13 : 

" Such rates " — meaning those rates prescribed by the Interstate Commerce 
Commission to remove a discrimination — " such rates, fared, charges, classifica- 
tions, regulations, and practices shall be observed while in effect by the carriers 
parties to such proceeding being affected thereby, the law of any State or the 
decision or order of any State authority to the contrary notwithstanding." 

Mr. Mapes. But that implies that the Interstate Commerce Commission must 
have found that the rate was discriminatory before it rendered its decision. 

Mr. Taylor. It does; yes. That follows, of course. But conditions may 
change. It has been seven years since the order was handed down in the 
Nebraska case, and all kinds of conditions have changed out there. 

Mr. Mapes. If conditions change and the rate ceases to be discriminatory, you 
think, then, that the State commission can not change the rate, even though it 
does not in any way affect interstate commerce? 

Mr. Taylor. It is always the judge of its own orders, I take it, and acting 
within its powers, it can change its own rates and the rates prescribed to cure 
discrimination, and I suppose if it could be shown that no discirimination 
existed — that is, the original discrimination — that the commission could and 
would make a change in the rates. 

Mr. Rayburn. You mean the Interstate Commerce Commission? 

Mr. Taylor. Yes. 

Mr. Rayburn. He said the State commission. 

Mr. Taylor. Well, the State commission could not do so, so long as the order 
of the Interstate Commerce Commission remained in effect and unchanged. 

Mr. Mapes. I understood your statement to be that neither one of these bodies 
could change this rate. 

Mr. Taylor. Well, I did say that, but the point I had in mind was that there 
might be one of these rates, for instance, prescribed by the commission whieb 
might be a factor in a purely intrastate haul ; it might not be affected with the 
original discrimination at all. For instance, take Grand Island, one of the 
points mentioned in our order; the rates from that town, which is right in the 
center of Nebraska, extend all over the State. Now, there might be a movement 
in which one of those rates was involved that would be purely intrastate; no 
interstate business affected at all. The existence of that rate might create a 
discrimination within the State, and yet there would be no power to remove it 
We could not change that rate, because the Interstate Commerce Commission 
prescribed it. 

Mr. Mapes. The Interstate Commerce Commission could change It. 

Mr. Taylor. Well, the Interstate Conunerce Commission probably could; but 
if you would ask it, very likely it would say, " That is part of a scale prescribed 
to remove a discrimination, and we can not change it for that reason." 

Mr. IVIapes. I understood you to say that the Interstate Commerce Commis- 
sion could not change it because it was a purely Intrastate rate. 

IMr. Taylor. It can not so far as the question of removing intrastate discrimi- 
nation is concerned. 

Mr. HocH. It would have to open the case involving interstate commerce rates. 

Mr. Taylor. It would have to open up the old case. 
. ;Mr. Mapes. Regardless of what it has to open up — I did not understand you 
made any limitation in your statement — regardless of what it has to open up, 
can it change the rates? 

Mr. Taylor. I think it follows that under the course of things it would not 
change the rate, because it has made the order to remove a certain dis- 
crimination. 

Mr. Mapes. But Is It your thought that it has not the power to do it? 

Mr. Taylor. Oh, no; I do not want to convey the idea that it has not the 
power to change its own orders. Not that. It has power to change its orders, 
but even If we concede that that would be the way to do it, it is an exceedingly 
cumbersome and highly improbable remedy, because ninety-nine times out of a 
hundred the commission would not change its order. 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 135 

Mr. Benton. It could not consider the question of discrimination between in- 
trastate rates. 

Mr. Taylor. No; it could not take that into consideration. The Interstate 
•Commerce Commission lias no power to say that because these two rates, 
which are intrastate rates, discriminate one against the other in intrastate 
commerce — ^they could not change it because of that fact ; they would have no 
basis for the exercise of their jurisdiction, which applies only to interstate 
•commerce. 

Mr. Mapes. Mr. Sanders has called my attention to subdivision 2 of section 
15 ^vhich says that the orders of the Interstate Commerce Commission shall 
continue in force until it is further ordered. 

Mr. Taylor. That is not an infrequent jihrase in the commission's orders. 

Mr. Benton. They make them all that way, and they are everlasting. 

Mr. Taylor. Yes; Mr. Benton suggests that they make them all that way 
and that they never do change them — that is, very infrequently. 

Mr. Hawes. That is not the fault of the law; that is the discretion vested in 
the commission in interpreting the law. 

Mr. Mapes. Your proposition is not so much, then, that the Interstate Com- 
merce Commission lias not the power to change the rates, as it is that it will 
not do it? 

Mr. Taylor. Legally my position is just as it was : That if it is only a ques- 
tion of intrastate commerce, the commission is without the power to change 
that rate. It has not a right to receive evidence on that. 

Let me add this, that if the State commission could go informally to the 
Interstate Commerce Commission and say : " Gentlemen, here is a situation that 
exists in our State and we think it is burdensome to intrastate shippers, and 
we would like to have you change it." Possibly they could work out through 
Informal action something of that kind, but In my opinion the commission has 
no power whatever to receive evidence in support of a change of a purely 
intrastate rate to correct an intrastate discrimination. 

Mr. Mapes. If you concede that it is strictly an Intrastate shipment, in no 
way affecting interstate commerce, the discrimination having been removed, I 
do not believe there is any court with competent jurisdiction that would say 
that the State body could not change that rate. 

Mr. Taylor. Well, it is In the act, the language I have read, which says that 
the State authority has no power whatever to modify the orders prescribed by 
the commission. 

Mr. Hawes. Mr. Taylor, we concede that the commission In Nebraska Is just 
as intelligent, just as fair, and just as well advised as the Interstate Commerce 
Commission; that they are bodies of equal Intelligence; and that the Nebraska 
connnisslon, because of Its local environment, understands the local situation 
better than the national commission, but the point I do not understand is this : 
A road of a thousand miles, passing through 15 States, Is controlled by the 
United States Government, and It has been estimated that It controls 85 per 
cent of the business done by that 1,000 miles of road. Now, you do not mean 
to tell me that each one of these commissions in 15 States will build what you 
might term a Chinese wall around 15 per cent of the business and not take 
into consideration the 85 per cent volume of business. So I would like for you 
to clear up the point of contact of the 15 per cent controlled by the 15 different 
agencies and the national organization. Is it possible under any circumstances 
for any State commission, the United States Government having assumed con- 
trol over this 85 per cent, not to give consideration to the rulings of the National 
Government? 

Mr. Taylor. No ; and I do not think any State commission or any court would 
attempt to make an order or regulation that did not take Into consideration all 
the law on the subject. 

Mr. Hawes. And with Its 15 per cent control as against the 85 per cent, 
necessarily will not a State commission, as a matter of common sense, give con- 
sideration to the rulings of the Interstate Commerce Commission on all rates? 
There is a contact. Suppose we say, for illustration. It Is a contact of only 15 
per cent as against 85 per cent, but still there is a contact, and I want to know 
if you now ask that all national control shall be removed from the 15 per cent 
intrastate business? >'ow, that Is a plain understandable question. If it is not, 
I will change it. 
Mr. Taylor. It is perfectly clear, and I thought I had answered it. 
Mr/ Hawes. I have not understood the answer. 



136 PROPOSED AMENDMENT TO TRANSPOBTATIOK ACT, 1920. 

Mr. Taylor. I am not contending that the 15 per cent of State traffic, assum- 
ing it to be such, should be placed in the hands of the State commissions or- 
the State authorities without any supervision or control by the Interstate C5om- 
merce Commission. I have not argued that. The very spirit of the Hoch bill 
carries with it the reservation that this regulation of the State authorities must 
be made subject to the supervisory power of the Interstate Conunerce Com- 
mission. 

Mr. Ha WES. Now, we are getting down to it. 

Mr. Tatdob. That is the Shreveport doctrine. 

Mr. Hawes. You agree, then, that no State commission could consider an 
intrastate rate without considering the general ruling of the Interstate Com- 
merce Conumission, do you? 

Mr. Taylor. No ; I do not. 

Mr. Hawes. You do not concede that? 

Mr. Taylor. No ; because there is such a great body of individual rates that 
may be changed, that have such a remote relation to the Interstate Commerce 
Commission, so infinitesimal an Influence upon interstate commerce, that it is 
not necessary to consider all the while the Interstate Commerce Commission's 
rules and orders and laws affecting interstate commerce. The commission 
itself realizes that. It makes, as I suggested, a large number of interstate 
rates for individual shippers. It may be based wholly on a question of rela- 
tionship and not take into consideration the question of earnings and expenses. 

Mr. Hawes. Mr. Taylor, my understanding of the statement of Governor - 
Allen yesterday was that he did not desire national control removed, but that 
he thought the State commission would have the right — ^you can correct me 
if I have wrongly interpreted — would have the initiative on intrastate rates, 
but not the final decision on that subject. 

Mr. Taylor. You ask if that is my position? 

Mr. Hawes. Is that your position? 

Mr. Taylor. It is my position. 

Mr. Hawes. Now, there is a contact, Mr. Taylor, that you admit and that the- 
Governor admits and all these witnesses admit, between the national body and 
the various State bodies. Now, where are we going to put tiiat limitation? 
Would it be in the matter of appeal to the Interstate Commerce Commission?' 
Will it stop there and the final decision be left with the Interstate Commerce- 
Commission, or will the final decision be left with the State commission? 

Mr. Taylor. That will depend altogether 

Mr. Hawes (interposing). There must be a decision some place. 

Mr. Taylor. It will depend altogether on whether there is any issue raised 
by the making of that freight rate; whether or not any shipper is affected. 
If there is no shipper adversely affected in interstate commerce he will not 
be fussing about it; he will not care anything about it, and there will not be- 
any complaint filed ; there would not be any case for the Interstate Commerce 
Commission. And I want to say in that connection — and this is a point I want 
to emphasize — that if there were a large number of intrastate rates that 
would be the case. 

Now, the point of contact, Mr. Congress»man, would come when there is an 
interstate shipper affected. When he is affected he will come in with his 
complaint. He will go to the Interstate Commerce Commission. He will say, 
*' That rate made by that State commission is discriminatory against my busi- 
nss,'* and if he can prove thaj fact the Interstate Commerce Commission will 
change that rate and remove the discrimination. 

Mr. Hawes. My question eliminates the interstate shipper entirely and is 
confined absolutely to an intrastate shipper. 

I want to know If it is your opinion that the intrastate shipper, exclusively, 
can have a rate made for him by a State commission, and that State commis- 
sion will not consider the general control of the road by the National Govern- 
ment. Is such a thing possible? 

Mr. Taylor. You include in your question an assumption which I think does 
not exist ; the assumption of a fact that does not exist You are assuming that 
the State commission is going to make a rate that is not reasonable. 

Mr. Hawes. Oh, no. 

Mr. Taylor. That does not meet with the holding of the court as to what Is 
a reasonable rate. 

Mr. Hawes. No, Mr. Taylor, if you will remember my opening statement, I 
said we will grant that the State commission had the same intelligence, the^ 
same patriotic purpose as the national commission, putting them absolutely 
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on a parity and considering the fact that they will both use their best intelli- 
gence for the country^s benefit. It gets back to a question of a certain amount 
of national control on even intrastate business, the Government of the United 
States having assumeii control of 85 per cent of the business, and you have not 
explained to me yet that there is no such control — ^in fact, I think you have 
admitted It. Now, if you have admitted that even on that intrastate business 
the national control has an interest, what is the point of contact? Is it that 
the initiative shall come from the State subject to a final decision by he national 
tribunal, or is it that there shall be a joint jurisdiction between intrastate and 
interstate control? I have not got your idea. Do you mean to advocate that 
on the 15 per cent strictly intrastate business all national control is to be re- 
moved of every description? 

Mr. Tatlob. Well, I will repeat again my answer to that — that the whole 
15 per cent under the theory of the Shreveport doctrine might be subject to 
control of the Interstate Commerce Commission, but it would not be unless 
there is a discrimination. Now then, it is idle to talk about any control by the 
Federal Government of a rate when nobody cares anything about whether it 
affects interstate commerce or not. That is an idle discussion. 

Mr. Rayburn. Is not this absolutely true that if there is a discrimination 
that somebody is going to raise the point, to an absolute certainty? 

Mr. Tayxob. Certainly they are. 

Mr. Raybubn. Does it not make it absolutely certain that it will be tried out 
finally, If there is eveA any thought of discrimihation? 

Mr. Tayix)b. Without any question. As I said a while ago, if the man is 
actually hurt he is going to yell. • . 

Mr. Ha WES. The point is, Mr. Taylor, where will it be tried? 

Mr. Taylob. In the Interstate Commerce Commission. That is the only place 
where a complaint alleging discrimination as between rates made by the Fed- 
eral Government and by the State can be tried. 

Mr. Ha WES. No ; I am not talking about that. I want to get back to the illus- 
tration of strictly intrastate business. 

Mr. Taylob. Well, on your theory, Mr. Congressman, there is no strictly intra- 
state business, because from your theory if it is all to be controlled by the In- 
terstate Commerce Commission — and I say it is to be controlled when there 
is a case of discrimination — ^then there is no purely intrastate business. 

Mr. Ha WES. Then your theory is that in all intrastate decisions by a State 
commission there should be a final appeal to the Interstate Commerce Com- 
mission ? 

Mr. Taylob. Why, there necessarily must be, if there is anybody who wants 
to appeal. But, as I said 

Mr. Ha WES (intenposing). Then you believe that an appeal should lie? 

Mr. Taylob. It does under the Shreveport doctrine. 

Mr. Ha WES. I know, but you want it changed. You want to change the law 
so that such an appeal will not lie? 

Mr. Taylob. No. 

Mr. Ha WES. You want it to remain there? 

Mr. Taylob. Yes, sir; I want the Shreveport doctrine to continue, but I do 
not want that doctrine to be invoked on a mere paper situation, on some arti- 
ficial condition that is created by the mere comparison of rates which shows 
that one rate is higher than another. I want the shipper to be compelled to 
prove, or the territory to be compelled to prove, that it is injuriously affected by 
the State rate. 

Mr, Ha WES. Then, Mr. Taylor, if you agree — and I think you are right — that 
there should be an appeal to the Interstate Commerce Commission — to the 
national body — you must agree to the principle that there is at least an element 
of national control in intrastate rate making. Is that a fair statement? 

Mr. Taylob. Oh, yes ; remotely so. 

Mr. Raybubn. You think remotely would be the proper word? 

Mr. Taylob. As I tried to explain several times, there is a great volume of 
this business that does not affect interstate commerce. Nobody outside of the 
State cares about it. We are not interested. We do not care what a rate is 
down in Florida if it does not affect interstate commerce. We are not concerned 
about it, and we do not care what the rate is in Iowa if it does not affect one of 
our Nebraska shippers. If it does affect him, he has got a forum in the 
Interstate Commerce Commission before which he can file his complaint and get 
relief. 
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Mr. Hawes. Well, Mr. Taylor, I will try to conclude. 

Do we agree that it is your opinion that in strictly intrastate business, dia- 
associated entirely from interstate business, there should be a final appeal to* 
the Interstate Commerce Commission, or would you deny that appeal? 

Mr. Tayloe. I will answer your question ; yes ; if there is anybody that want» 
to appeal, but if there is not anybody affected, there will not be anybody who 
w&nts to appeal. 

Mr. Hawes. Oh, I see. 

Mr. Taylor. And there will not be any occasion for anything of that sort. 

Mr. Hawes. Your commission wiU set an intrastate rate which would be 
agreed to and no objection made and that would settle it, but if any shipper 
in your State desires to appeal from your decision, you believe that they should 
have the right of appeal to somebody, and that body to-day is the Interstate 
Commerce Commission? 

Mr. Taylor. Yes, sir. 

Mr. Hawes. Now, we understand each other. 

Mr. Taylor. My only interest in that is in protecting the intrastate shipper 
to this extent : That in that appeal the man who alleges discrimination must be 
compelled to prove it beyond any question, and he must be compelled to show 
that there is serious injury being inflicted upon him as an interstate shipper. 
Of course, he can not appeal to the Interstate Commerce Commission if there is 
nothing but intrastate traffic involved. He could not do that. He would have 
no ground for appeal, and the commission could not entertain his complaint. 

Mr. Graham. Mr. Chairman, I want to ask a few questions to see if I can 
get this straight in my mind. 

Were you satisfied with the operation of the interstate commerce act prior to 
the passage of the transportation act? 

Mr. Taylor. I was with the qualification which I am attempting to develop 
to-day, Mr. Congrssman; that is, it seems to me essential that the Federal 
Government, through the Interstate Commerce Commission, must have a gen- 
eral supervisory control over interstate commerce to reconcile differences be- 
tween the States and differences between interstate shippers and intrastate 
shippers. I think that is highly essential; as a matter of fact, I think it is 
necessary, but my complaint goes not to the principle but to its application. 

Mr. Graham. Now, let me ask some questions to get directly to what I am 
after. 

Were you satisfied with the principle announced in the Shreveport doctrine? 

Mr. Taylor. My former answer answers that, with the qualification which 
I am attempting to develop, and which qualification is embodied In the Hoch 
bill. 

Mr. Graham. You agree that the doctrine announced in that case, that the 
State had no right, through its orders, to make unjust discriminations or 
burdens on interstate commerce, was a correct doctrine? 

Mr. Taylor. I do. 

Mr. Graham. And that it is necessary for the proper conduct of the railroad 
business of the country? 

Mr. TAYLOR. I do. 

Mr. Graham. Now, you have read and studied, no doubt, this decision of the 
Supreme Court, rendered Monday? 

Mr. Taylor. I heard it read, Mr. Congressman. I have not had a chance 
to read it. 

Mr. Graham. That decision seems to hold very distinctly and pointedly that 
the Congress has embarked on a new policy ; that heretofore, while the func- 
tion of the Interstate Commerce Commission seems to have been to remove 
unjust discriminntlcms, that now Congress had established a new principle in 
our law ; that that principle was that the country was interested as a primary- 
proposition in the maintenance of an adequate railway system as a whole, 
and that because of that the Interstate Commerce Commission had new fmic- 
tions to perform, namely, the function of seeing that such an adequate system 
was established and maintained throughout the country. 

Now, what I am trying to got at — and I think it is absolutely fundamental 
in this consideration, Mr. Taylor — is this: Do you agree that under the trans- 
portation act — do you agree to the principle that is laid down in the transpor- 
tation act, and that the Supreme Court has stated is the principle involved In 
that act, that the primary consideration in all of our minds ought to be the 
maintenance of an adequate railway system in the United States as a whole? 
Do you agree that that is the proper principle to operate on ? 
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Mr. Taylor. Well, generally so, Mr. Congressman ; but not to the extent that 
it is laid down by the act, particularly in section 15a. 

Mr. Gkaham. That is the thing we are trying to get at in this legislation, and 
upon that matter it seems to me my judgment will lastly hinge, whether that is 
the primary consideration ; whether the railroads involve such a public interest, 
the systems of transportation of this country, that the very first thing we 
must look after is to see that they run and run adequately and are taken care 
of. Is that your idea? 

Mr. Taylok. I am not in accord with that theory, Mr. Congressman, to the 
extreme to which it must carry you ; that is, to obliterate all State lines and ob- 
literate all domestic authority and lodge it all in Washington. That is what 
it involves. To that I can not subscribe. 

Mr. Gkaham. Well, that is practically what the Supreme Court says Con- 
gress has said, is it not? 

Mr. TAYLOR I am afraid it has. 

Mr. Gbaham. And here is another thing that follows logically. If the Inter- 
state Commerce Commission has the duty imposed upon It to see that an ade- 
quate railway system as a whole is maintained in this country, then it follows 
as a natural sequence — and the law so establishes — that they must fix a certain 
adequate return that the railroad systems as a whole must receive throughout 
the country. Do you believe that that is a proper principle? 

Mr. Taylor. I presume that the Government must become the guardian for 
this agency and protect it in its entirety, in its revenues as well as in all 
other factors. 

Mr. Graham. But I am speaking irrespective of the law. I want to know 
as a basic principle whether you think it is a good' plan for the Congress of 
the United States, which has the power, to say that the railroad systems of 
the country as a whole shall have a certain basic return. 

Mr. Taylor. No ; I do not, because that involves, Mr. Congressman', the' prac- 
tical application of a beautiful theory. Now the theory is plausible; it ia 
attractive; it is fascinating, but when you come to apply it, it results in all 
sorts of inequalities, as I have attempted to show here. It divests the govern- 
ing power of knowledge of local conditions; it deprives them of direct action 
by being on the ground, and the practical application of it is to destroy the very 
purpose for which the principle is asserted. 

Mr. Graham. Now let us see if it is the law — and- we will concede it is be* 
cause the Supreme Court says it is the law — that we must have an adequate 
railroad system, and that that is the policy of Congress, what are you going to 
do with a system like the Burlington road, unless you see that that road has an 
adequate return so that it can finance its operations and conduct its business 
and have a reserve fund and things that are necessary for betterments, and 
so on? How are you going to do it if that is the policy? Now, I am not 
talking about the wisdom of the policy, which I will get to after a while, but 
if that is the policy, how can you avoid the necessity of seeing that they get 
a proper return so that money will seek investment in those channels? 

Mr. Taylor. As to the Burlington I might answer — it Is not an answer to 
your question — ^we would not have to worry about the Burlington, so far as 
that road is concerned. 

Mr. Graham. Let us take another road, then, less fortunately situated. 

Mr. Taylor. But to my mind it is an improper policy to place a burden on 
the well-built, well-constructed, well-managed, well-located roads — or the 
shippers, it is not on the road — ^a burden on the shippers who patronize those 
roads, in order to protect some ill-advised, injudiciously built, badly located 
road. When you do that It seems to me you destroy that initiative which 
makes for efficiency and makes for success in the management of these railroad 
properties. 

Mr. Graham. I agree with you to a large extent, but there are certain parts 
of the country — ^the argument is made that there are certain parts of the coun- 
try that are served by roads which are weak in their management and financial 
means, and that it is essential to the welfare of the country that those roads be 
kept rnnning, and that you can not keep them running unless you see that they 
get an. adequate return. Now, what do you say about turning these roads loose 
on tbeir own Individual initiative; let them finance their own operations; let 
them conduct their own business, when we know that some of those roads will 
fall by the wayside and cease to do business? 

Mr. Taylor. My answer to that is that if they do not serve any more of a 
useful purpose than is indicated by your question, they are not performing very 
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much of a service to the public and their loss would not be very serious. Of 
course, that is considering that they would be lost I do not concede that, 
because the chances are that a number of those roads through reorganizations 
and through different rate structures would be able to succeed. But even 
if they were to be lost under such circumstances there is not a very gi^at 
amount of public interest that attaches to them, apparently, if their traffic is 
a reflection of it. 

Mr. Gbaham. Now let us go back to our transportation act and tills decision 
of the Supreme Court. We have got to know here in this committee whether we 
want any new legislation, and if so, what it Is going to be, and I want to find out 
something practical from somebody as to what we ought to do. If it is true now 
that Congress has in the transportation act stated that the railroads must be 
maintained adequately for the country, and if it is true, as seems to be intimated 
in that decision, that Congress has expressed its opinion about what the earnings 
of the railroad systems as a whole shall be, then it is perfectly proper, following 
out that legislation, for the Interstate Commerce Commission to make a certain 
rate structure and to go into Nebraska and raise the rates in Nebraska 35 per 
cent, or the rates in Illinois, as they have done, 40 per cent, 25, 33^, 35, and some 
other rates, and make such rates operative. If, for instance, they have raised 
the rates in Nebraska 35 per cent as a part of a whole rate structure, which, of 
course, includes your sugar-beet rate and every other rate in your State, because 
they find it is necessary to do that to get an earning of 6 per cent for this system, 
for that group, what function have you got left about fixing intrastate rates in 
your State? 

Mr. Taylob. Absolutely none, Mr. Congressman, in my opinion, and from what 
I understand of the decision of the court. I think that so far as State commis- 
sions are concerned, that under that decision they are absolutely without power. 

Mr. Graham. You would be Just about as useful as a fifth wheel on a wagon. 

Mr. Taylor. Just about. 

Mr. Graham. Suppose you should find discrimination In a certain intrastate 
rate, and you would attempt to remove it ; it is part of the rate system ; how can 
you alter the decision of the Interstate Commerce Commission? 

Mr. Taylor. We can not. And that is one of the vital weaknesses that I have 
attempted to develop this morning. Even though you permitted 15a to stand, 
with all of the things that you have implied in It, there still remains that inabil- 
ity to regulate purely intrastate commerce where it does not affect interstate 
commerce. 

Mr.. Graham. The only question, it seems to me, for the consideration of this 
committee — in my mind anyhow — ^Is the question of whether that is the right 
system; whether the State commission ought to have any power, or whether 
it ought to be the way it seems to me it is now under this new decision ; and I can 
not for the life of me see, as I have listened to you gentlemen and have read 
this decision — I can not see how the State commission has any power of rate 
making left at all. If it has any I would like to have some one indicate it 

Mr. Taylor. I think you and I are in entire accord in that opinion, Mr. Con- 
gressman, and as the commission Itself has interpreted the act so far — maybe it 
will change that interpretation now, In view of the court's opinion ; but as it has 
interpreted the act so far, it holds that 1 has no jurisdiction as to purely intra- 
state matters, as to removing an intrastate discrimination. 

Mr. Graham. This Is true, however, Mr. Taylor, If It is conceded or contended 
that the State commission should have the power to fix intrastate rates, then 
we immediately get away from the principle that is in the transportation act. 
The two are absolutely incompatible, it seems to me. If the transportation act 
is to be construed the way the supreme court has construed it, and if that is the 
policy of Congress, then you ought not to have any power to fix rates in your 

State. 

Mr. Taylor. That is true as it is construed by the Supreme Court. I think you 

are absolutely correct about that. 

Mr. HtJDDLESTON. Mr. Taylor, as I understand the statements that have been 
made before the committee, the objections to the exclusive rate control of the 
Interstate Commerce Oommisgion are based on two grounds : First : that they 
have too much work and too nrach responsibility, more than they can pos^bly 
hope to perform satisfactorily ; second, that they are so remote from the locali- 
ties involved that they are out of touch with local conditions. Those are the 
two objections that have been urged, as I understand it. 

Mr. Taylob. Yes, rir. 
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Mr. HuDDLESTON. Now, we have a Federal Judicial system composed of a Su- 
preme Court sitting in Washington, circuit courts that have Jurisdiction over 
several States usually, and district courts which have Jurisdiction over single 
States or portions of States. The actions of those courts are pretty well co- 
ordinated and have resulted in a fairly harmonious body of Federal laws. 
Have you considered a similar organization for dealing with transportation? 

Mr. TAYiiOB. That has been suggested, Mr. Congressman. There are several 
modifications of it. One is to create regional commissions similar to the Fed- 
eral court districts, and another a 'somewhat more striking method, or clothing 
the State commissions with Federal power to function in rate matters. That 
has been suggested. 
Mr. Htjddlbston. How does that idea appeal to you? 

Mr. Taylob. Well, there are elements of strength in it, as I see it. I think 
that it might result, if carefully worked out, in good. I would want to give it 
very careful consideration before placing any wholesale indorsement upon it. 
Mr. Httddlebton. Would you be willing to concede that that will be an im- 
provemrent over the present system as sustained and amplified by the decision 
of the Supreme Court on Monday? 

Mr. Tayi:x>b. Without question^ Now, let me add as to that my own opinion, 
which may or may not be worth anything, but nine years' exi)erience in com*- 
mission work has given me some ideas about it. If the theory as Mr. Graham 
has expressed it — and I think he expressed exactly the principle laid down by 
the court — ^if that is firmly established as the method by which we are going 
to handle our railroads in this country, I am convinced that the inequities 
and the injustices and the troubles and the d^ays that will inevitably fbllow 
the application of that principle through the Federal agency will create such 
profound opposition among the public that it will unquestionably become a 
political question over this country, with possibly more radical action toward a 
return to the States, and P think that is highly undesirable. This thing ought to 
be woriced out carefully and thoughtfully by men whose minds can meet on the 
situation without being disturbed by partisan questions. Now, Just as firmly 
as I believe anything, I think that will be the result of an attempt to apply to 
this country, as big as it is, a principle of regulation from Washington or from 
any central point 

Mr. HuDDLESTON. There seems to be some question in the committee and else- 
where as to Just what is desired in the way of change from the transportation 
act of 1920. What is the effect, in Just a few words, of the decision in the 
Shreveport case? 

Mr. Tayix)B. As I understand the Shreveport case, it was that the city of 
Shreveport • 

Mr. HuDDLESTON (interposiug). Not the details, Just the principle. 

Mr. Tatlob. The principle was that the commission in Texas had made a 
scale of rates out of Dallas and Houston going into Texas territory that were 
lower 

Mr. HUDDLESTON (iuterposing). Pardon me, I want Just the legal principle. 
Was it not that a State regulatory body should not be permitted to make an 
interstate rate which in its operation amounted to a discrimination against 
interstate commerce? 

Mr. Taylob. That states it correctly. 

Mr. HuDDLESTON. Now a case was quoted a moment ago as holding that 
the State bodies might not impose a burden on interstate commerce. That 
question was not involved in the Shreveport case except as incidental to the 
•question of discrimination. 

Mr. Taylob. The terms " undue burden " and " unjust discrimination " have 
been used interchangeably at times. 

Mr. HUDDLESTON. One relates to the carrier and the other relates. to the 
shipper. 

Mr. Taylob. Yes. 

Mr. HuoDLEBTON. Or to the locality. So the two do not mean the same thing 
by any means, and the Shreveport case dealt with discrimination wholly. 

Mr. Taylob. It dealt with unjust discrimination, or undue discrimination, 
the phrajse was in the act at that time. 

Mr. HuDDLESTON. Now, prior to the passage of the act of 1920 there was no 
|)ower in the Interstate Commerce Commission to deal with a rate which dis- 
criminated against intrastate commerce, was there? 

Mr. Taylob. None at all. 
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Mr. HuDDLESTON. So that so far as intrastate rates are concerned, the State 
bodies were absolutely free from any control by the Interstate Commerce Com- 
mission except as they might attempt to fix a rate which was discriminatory 
against interstate commerce. 

Mr. Taylor. That Is correct. 

Mr. Htjddleston. They had no power to see to it that State commissions 
allowed a fair return or that your rate was nonconfiscatory. That was a 
matter for the courts to deal with, was it not? 

Mr. Taylor. Yes. 

Mr. HuDDLESTON. So that if we repeal this section 15a, and return to the 
old system, it will be revolutionary and there will be none of the supervisory 
control in the Interstate Commerce Commission of any intrastate rate except 
as that rate may amount to a discrimination against interstate commerce. 

Mr. Taylor. That is correct. 

Now, I may say that I have not had a chance to read the court's opinion, and 
I possibly ought not to discuss it until I do, but there are certain phrases in the 
court's language as I heard it that seem to be beyond understanding, so far as- 
I am concerned; that is, the court laid down this big, broad, unified national 
principle, but said that the States might not be interfered with in making rates 
after the commission had established a broad scale. Now, I do not know what 
that means. 

Mr. Denison. I can give you that language if you want it. If the chairman 
will permit me, I will quote the language of the court as sent out by Mr. Benton : 

** It is said that our conclusion gives the commission " — the Interstate Com- 
merce Commission — " unified control of interstate and intrastate commerce. It 
is only unified to the extent of maintaining efficient regulation of interstate 
commerce under the paramount power of Congress. It does not involve general 
regulation of intrastate commerce. Action of the Interstate Commerce Gem- 
mission in this regard should be directed to substantial disparity which operates 
as a real discrimination against or obstruction to interstate commerce, and must 
leave approprate discretion to the State authorities to deal with intrastate 
rates and between themselves on the general level which the Interstate Com- 
merce Commission has found to be fair to interstate commerce." 

Mr. Graham. You will observe the general level proposition. 

Mr. Taylor. I just wanted to speak about that. Whenever the State commis- 
sion makes a rate that — a lower rate than the general level, it interferes with 
the general level. Now, it seems to me that right in that phrase there is a 
prohibition against any action by the State. 

Mr. Denison. You remember what the Idaho commissioner spoke about yes- 
terday? He said he did not object to the general level if they would permit 
him to put a lower rate on one thing and let them put a higher rate on another 
which would bear the traffic, thereby making an adjustment by keeping the 
same general level. Now, that is what was in the court's mind, that tiie Inter- 
state Commerce Commission fixed a general level which they find to be necessary 
for the maintenance of the system, and then they leave it to the State commis- 
sions to adjust the intrastate rates in accordance with the circumstances of the 
particular cases, but maintaining on the whole tJie general level. 

Mr. Taylor. The only trouble with that as a practical proposition is that 
every time a State commission reduced one rate they would have to raise an- 
other, and it would be absolutely precluded from making a change. 

Mr. Graham. For instance, Mr. Taylor, if in Nebraska you were ordered to 
increase the rates, we will say, 40 per cent — ^let us take an arbitrary amount — 
then, if you wanted to reduce the sugar-beet rate between two towns, you 
would have to put something else up. 

Mr. Taylor. Exactly. 

Mr. Graham. Because you have got to make 40 per cent 

Mr. Taylor. You would either have to do that, Mr. Congressman, or you 
would have to be almighty sure that when you changed the rate as I suggested 
it is going to raise revenue sufficient to do it, and that might not always be pos- 
sible. It is not always necessary, as a matter of fact, in adjusting rates. Now. 
it is one thing to make a rate to produce revenue, ^nd an entirely different 
thing to adjust rates as between shippers, and to iron out inequalities and 
things of that sort. The two things are separate and distinct and have been so 
recognized by the carriers. Now, the carrier, of course, is always interested in 
revenue, as it properly should be, and interested in a level of return sufficient 
to make a return on its investment, but the carrier always conceded the right of 
commission— and has done it itself— to readjust rates without any particular 
reference to revenue, so as to insure the proper relationship between shippers. 
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Of course, when it comes to a territory that is large eapugh to affect revenues, 
then the carrier is interested right away, but as has been suggested, I see no 
way under the language used by the Chief Justice for a State commission to 
function, because as 16ng^ as it is bound by that general level phrase, then, as 
has been suggested, if the State commission lowers one rate, it has got to raise 
another one. It must maintain that level. 

Mr. Denison. Let me ask you this question: Taking your position, do you 
think that the State commission ought to have the power to reduce the general 
level of intrastate traffic after the Interstate Cominerce Commission has 
raised it? 

Mr. Taylor. A State commission ought to have the power to prescribe rea- 
sonable rates. 

Mr. Denison. I am not asking you that question. You are saying that the 
effect of reducing rates in individual instances would have the effect of reducing 
the general level. Now, I want to know whether you th nk that the State 
commission ought to have the right to so adjust rates in the State, intrastate 
rates, as to reduce the general level of interstate rates, which the Interstate 
Commerce Commission has found must be maintained in order to avoid a 
burden on interstate commerce. 

Mr. Taylor. Yes; I do, Mr. Congressman, because in my opinion the average 
State is large enough and involves enough of the territory and mileage of a 
railroad to determine that, and if the rates in that State produce a reasonable 
return, that is all the railroad ought to ask for in that State. ' 

Mr. Denison. You mean a reasonable return on the property in that State? 

Mr. Taylor. Yes. If there is some other territory that is not producing a 
return, in my opinion the producing territory ought not to be required to make 
that up. 

Mr. Dbnison. Then it follows as a logical conclusion that there ought to be 
a great deal higher rates in Colorado than there ought to be in Nebraska. 

Mr. Taylor. And there are. 

Mr. Denison. So that we will have a different rate level in every different 
State, according to the topography of the country. 

Mr. Taylor. And we do have. That is almost precisely so. We do have a 
higher rate level in Colorado; they have a still higher rate level out in the 
Rocky Mountain region, because of the physical disabilities under which car- 
riers labor, and we have always had a lower rate level in Central Freight 
Association territory because of the density of traffic back here. Those things 
exist to-day; tliey will exist as a*practical consideration for all time to come, 
because under the practical manner in which traffic is handled they must exist. 

Mr. Denison. Then you think, for instance, that in the State of New York 
the shipping public in New York ought to bear the entire burden of all of the 
expense of all the terminals of all the railroads that come into New York 
State? 

Mr. Taylor. No. 

Mr. Denison. That follows as a logical conclusion to your statement. 

Mr. Taylor. Not at all. I broaden that to this extent: As a member of 
the coinrmission from Nebrashka I would have no objection to a general level 
being established for a territory where conditions were similar to the con- 
ditions in our State. I would have no objections to that. We could not com- 
plain about that, but I have a most grievous objection to being hooked up with 
a territory where the carriers are in a much poorer condition than they are 
in our own territory, and we have to bear the burden of carrying their defects. 
Now, I think a State commission could respect a level of that character, but 
when you spread a level clear across the country, then I object to it. And as 
a matter of fact, I think it is a matter of perfectly practical application, the 
suggestion I make, but it is not practical, this attempt to l^vel up the railroads 
throughout the entire United States. You can no even do it within a State. 
Conditions fluctuate and vary within a State at times so that you may have a 
preponderance of production in one particular territory that justifies a rate 
out of that territory lower than a rate on the same commodity from another 
section where you do not move perhaps a car a year. These conditions exist all 
over this countiT and you have to give them consideration, and it is the fact 
that they are disregarded, as I see it, that makes the present plan impossible. 

Mr, Mapes. Before you conclude I would like to ask you If in the work of 
your State commission you allow the application of the roads to abandon short 
lines, unprofitable lines, lines that are not self-supporting. 
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Mr. Taylob. Well, we have no such power now, because it is lodged in the 
Interstate Commerce Commission through this act. Fortunately, we never 
have had occasion to abandon any line in Nebraska, because they are all pros- 
perous enough so as not to make that necessary, but there would have been 
no question but what we would have done a thing of that sort, bad it been 
necessary to do so. 

Mr. Mapes. Putting into practice the theory of your answer to Mr. Graham 
about the national situation, would you think that the State commissions should 
abandon short lines that are not profitable in different States? 

Mr. Taylor. Well, that is wholly a question tx) be governed by the circum- 
stances of the local situation, Mr. Congressman, that I can not answer offhand. 
As a matter of fact, I do not think the commission could compel — the court 
has just recently decided that if a railroad is not earning, if its property is 
being confiscated through its continued operation, there is no power to make 
it continue, and I think that woitld apply to a State as well as an interstate 
carrier. 

Mr. Mapks. You think those lines which are not themselves making enough 
money to run ought to be allowed to stop? 

Mr. Taylor. Yes: if they can not earn sufllcient to pay their operating ex- 
penses and any return at all, naturally they would have to stop ultimately, 
because they would get so deeply involved that they could not continue, and 
the court has so held that they could stop. 

Mr. Mapes. Under the grouping system, of course, they are taken care of to 
some extent. 

• Mr. Taylor. Well, I do not know whether they will be or not, Mr. Congress- 
man. 

Mr. Mapes. You do not approve of the grouping idea? 

Mr. Taylor. No; I do not, because I am doubtful whether there is any rail- 
road in the United States that is going to yield any of its surplus. 

The Chairman. Mr. Taylor, we shall have to ask you to suspend at this 
point. The adjournment of the meeting is set for 12 o'clock, and there are two 
other matters that the chair wishes to take up with the committee ; first of all, 
to afford Mr. Thom to make a statement of a moment. 

Mr. Taylor. May I just add, Mr. Chairman, that I was about through? 
There was one other point that I wanted to discuss, but I have bothered yon 
long enough. I am going home to-night, and I thank the committee very much 
for its courtesy. 

The Chairman. If you have another point that will require only a brief ex- 
tension, the Chair will afford you an opportunity to present it. 

Mr. Taylor. I will just state it briefly. It is this, that in my opinion a dis- 
crimination ought to be removed by adopting the rate found to be reasonable, 
whether it be the State or the interstate rate. It is inconceivable to me that 
a rate that is reasonable should not be used for removing a discrimination, 
and now the commission has held, very strangely, that it can not consider 
whether a State rate is reasonable, but it turns right about and makes a rate 
which it says is reasonable for that same traffic. Manifestly, the interests of 
all would be better conserved and everybody would be better satisfied If the 
rate made to remove the discrimination is first found to be a reasonable rate, 
if that should happen to be a State rate, adopt it; if it should happen to be an 
interstate rate, adopt it ; but make sure in the first instance that it is a reason- 
able rate. 

The Chairman. We are very much obliged to you, Mr. Taylor. Mr. Thom 

wishes to say a word. 

Mr. Alfred P. Thom. In view of the manifestly deep interest which the car- 
riers represented by me have in this inquiry, it is due to the committee for me 
to explain that it has not been through any indifference that I have not at- 
tended these sessions. The situation is that proceedings elsewhere, begun 
before this hearing, have been of such an emergent and controlling character 
that I have not been able to be in attendance on those duties and on this. 

I hope that the evidence that is taken here will be printed as promptly as 
iwssible, and I shall attend as often as I possibly can ; but in any event we shall 
desire a hearing at the proper time in respect to the matters now before the 

committee. 

The Chairman. Several members of the committee have raised the question 
as to the frequency of holding these hearings. A number of tbem have set 
forth pretty pointedly that their private work is becoming so burdensome 
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that they feel they have to neglect one or the other, and they prefer not to 
neglect either. Have you any desire to record as to limiting tlie number of 
days of the week or mentioning any days ahead when it may be desirable 
not to hold hearings? The chair will await any suggestion. 

Mr. Merritt. Mr. Chairman, it is perfectly evident, I think, that these hear- 
ings are going to be very prolonged, and I think we should decide on some days 
of the week when hearings will not be held. 

The Chairman. Then there will be no hearing on Saturday of this week, 
and hereafter during the course of these hearings the committee will not sit on 
Mondays and Saturdays. 

We will now adjourn until 10 o'clock to-morrow morning. 

(Whereupon at 12.10 o'clock p. m. the committee adjourned until 10 o'clock 
a. m., Thursday, March 2, 1922.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
Washington, D. C, ThWBdaVy March 2, 1922. 

The committee met, pursuant to adjournment, at 10 "o'clock a. m., Hon. Bur- 
ton K. Sweet (acting chairman) presiding. 

Mr. Sweet. Gentlemen, we will resume the hearings this morning on H. R. 
6861 and H. R. 8131. Mr. Clyde M. Reed, chairman of the Public Utilities Com- 
mission of the State of Kansas, is here and desires to be heard. The com- 
mittee will be pleased to hear you, Mr. Reed. 

STATBMENT OF HON. CLTBE M. BEED, CHAIBMAN PUBLIC TJTIIil- 
TIES COMHISSION OF THE STATE OF KANSAS. 

Mr, Sweet. You might state first your name and your relation to the matter 
under discussion. 

Mr. Reed. My name is Clyde M. Reed. I am chairman of the Public Utilities^ 
Commission of the State of Kansas, and am appearing in this hearing in the 
interest of the State of Kansas and as a representative of the National Asso- 
ciation of Railroad and Utilities Commissioners. 

At the outset I desire to make a request of the committee, and that is that 
as far as possible I be permitted to make my statement without interrupting it» 
continuity, after which I shall be delighted to answer any questions which the 
members of the committee may wish to ask. 

Mr. Sweet. That is the general rule of the committee. 

Mr. Reed. To those familiar with rate making, the railroad rates in this 
country are predicated upon three points. The first point is that the rates shall 
be reasonable. Under the practice that has grown up as to powers between the- 
Interstate Commerce Commission and the State commissions, the second, 
requisite is that the rates shall be nondiscriminatory. The third requirement 
Is that the rates shall be compensatory. 

Now, you may have a rate reasonable in itself that might not be discrimi- 
natory as against some other point, and when we talk of discrimination it is- 
that phase to which we refer. Rates might not be discriminatory, and yet be 
unreasonable, on the one hand, or noncompensatory on the other hand, and 
as we discuss those questions those distinctions should be kept very clearly in. 
mind. 

The enactment of the transportation act has produced in the United States* 
a condition that is without parallel in oiir history. Whether the Congress in- 
tended this the most pronounced departure from the theory of Government 
that has always obtained in the regulation of carriers up to this time may be- 
an open question. We have assurance, as individuals and as an association, 
from many Members of the Senate and the House that they did not understand 
that this law went as far as the Supreme Court has held it did go, and that 
if it was so held they would be immediately In favor of an amendment to the 
law that would clear that situation. It Is no secret that we have had that sort 
of assurance from Senator Cummins and other members of the Senate com- 
mittee, so repeatedly that no doubt exists. 

Preliminary to getting Into* my statement of the Kansas case, I want to touch 
upon one other point which has been brought to me with repeated emphasis 
since the Supreme Court decision. Practically without exception every lay- 
man with whom I have discussed the Supreme Court decisrion has referred X» 
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the desirability, which might be brought about through this act, of uniformity 
In rates. Later I will develop that more fully, but I want to touch upon it 
now and say that that is a misapprehension. There is less uniformity in inter- 
state rates in the same section of the country and in and out of a State than 
there is in the rates within the State. 

I want to develop another thought upon the national policy idea, that the 
national policy should work both ways. One of the requirements of section 15a 
was that the earnings in excess of 6 per cent should be divided, one>half to be 
retained, the other half to be turned in to the Federal Government to be used 
for the weaker railroads. We have had 18 months of experience under the 
act, and some of the strong roads do earn in excess of 6 per cent. Not a cent 
has started on its way to the public treasury, 

Mr. Johnson. I do not want to interrupt the gentleman, but to save time later 
I would like to ask if you put into the record the names of the railroads that 
have earned above 6 per cent since September, 1920. If you have the informa- 
tion, will you put into the record the number of the roads and what they have 
earned? I assume you are familiar with that. 

Mr. Reed. I do not want to tempt the conunittee to interrupt me, but I 
shall be very glad to have the computation made. It will require some compu- 
tation to give you the information in detail, but we will endeavor to get the 
information and put it in the record. I haven't it with me this morning; I 
am simply making a general statement based upon a general knowledge of the 
earnings of some roads, such as the Burlington, the Santa Fe, the Lackawanna* 
the Union Pacific, the Delaware and Hudson, and other railroads. 

Mr. Sandees. Of course, if you want to get the information, all you have 
to do is to ask the Interstate Commerce Commission for it, because they are 
making up the list and working upon that proposition now. 

Mr. Reed. I want now to refer specifically and at some length to the Kansas 
case, because the Kansas rate case was taken through more different phases 
of commission and court procedure than a State rate case from any other 
State, and I think — and my colleagues are in agreement with me upon this — 
that it illustrates to a greater extent the possibilities of administration under 
the present law than any other State case. 

The Interstate Commerce Commission considered Ex parte 74 a revenue case. 
That the Interstate Commerce Commission considered EJx parte 74 a revenue 
case is set out in its report in that case. In the beginning of its report the 
commission says: 

" In this proceeding the carriers by railroad subject to our jurisdiction seek 
authority pursuant to the provisions of section 15-A of the Interstate Com- 
merce act, to increase their freight revenues to a basis that will enable them 
to earn an aggregate annual net railway operating income equal, as nearly 
as may be, to 6 per cent upon the aggregate value of the railway property of 
such carriers held for and used in the service of transportation. (58 I. C. C. 

223.) 

"In making their proposals in this proceeding the carriers have observed, 
generally, those three groups, but the carriers in New England and in the 
Southwest have brought to our attention the peculiar financial needs of the 
railroads in those territories. (58 X. 0. O. 224.) 

" Evidence has been submitted tending to show that we should accord to the 
carriers the maximum per cent authorized by Congress. (58 I. C. C. 226.) 

"The calculation of the carriers as to the increases in revenue needed by 
them *  ♦." (58 I. C. C. 227.) 

On the following pages of its report the Interstate Commerce Commission 
discusses the needs of the carriers in various groups. The captions for such 
discussion are stated as follows : " Revenue needs of carriers in eastern group " ; 
"Revenue needs of carriers in southern group"; "Revenue needs of carriers 
in western group"; "Extent and method of obtaining needed additional 



revenue." 



As has been previously pointed out in these hearings, the Interstate Com- 
merce Commission realized that the time required for consideration of so 
gigantic a problem was too short to permit an accurate finding in all details, 
for on page 243 of its report it further says : 

" It would be desirable, if it were possible, to determine definitely the com- 
modities, the sections of the country, and even the individual rates which can 
best bear the burden of increases and the relationships of the rates and differ- 
entials which will be disturbed by a percentage increase. This is precluded by 
the necessity of prompt action upon the main issues presented." 
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The railroads also considered Ex parte 74 a revenue case. Following the 
order of the Interstate Commerce Commission advancing interstate rates, 
fares, and charges, the carriers applied to the several States for increases in 
intrastate rates, fares, and charges. In the Kansas case a hearing was held 
at Topeka September 2, 1920. In opening the case counsel for the carriers 
said: 

" This is an application of the carriers in the State of Kansas for an increase 
of 35 per cent over present rates and 20 per cent increase in passenger rates 
and 50 per cent surcharge on passengers occupying Pullman space, in accord- 
ance with the opinion of the Interstate Commerce Commission handed down 
some time ago   *. (Rec., p. 2.) 

"Now, this whole question revolves around the mandatory provisions of 
Section 15~A of the interstate commerce law as amended. (Rec., p. 3.) 

"Therefore this is not an ordinary rate case; this is a revenue case. (Rec, 

p. 8.)" 
Mr. Graham. Whom are you quoting there? 

Mr. Reed. The counsel of the carriers. 

Mr. Ha WES. Are you quoting counsel in full, or are you giving extracts? 

Mr. Reed. I am quoting the language which pertains to the particular 
subject. 

Mr. Ha WES. I wanted to be clear, Mr. Commissioner, whether you were 
quoting and putting into the record just a part of the proceedings of that case 
such as interested you or whether you were putting in the arguments on both 
sides. 

Mr. Reed. I wiU develop that as I go along. Naturally in discussing any 
question you quote those things that bear' particularly upon the point. In all 
these proceedings we put in a lot of extracts of extraneous matter that has no 
particular reference to anything. [Reading:] 

"Now, the Interstate Commerce Commission's authority was paramount in 
this matter. It was not a State proposition. It was a proposition involving 
the rates of all the railroads in that group. As I said, they might, under the 
statutes, have put the railroads of the country into one group, but they had 
authority to subdivide it into zones, and they did so, putting this territory In 
the western group.  *  (Rec, p. 9.) 

" Judge HuGGiNS. I wanted to ask a question first l^efore you start out. Is 
your position here as representing the carriers, stated in very few words, 
simply this, that the only thing that this body can do is to sign on the dotted 
line and that we have no discretion? 

"Mr. Smith. As to allowing this 35 per cent increase on freight rates on 
existing rates, that is the sole duty of this commission. 

" Judge HuGGiNS. And what about the passenger rate? 

" Mr. Smith. Same as to the passenger rate. 

" Judge HuGGiNs. I see. We are simply going through a form, a ceremony 
here at the end of which we must subscribe to the charter and by-laws before 
we can become full members by signing? 

" Mr. Smith. By reading the interstate commerce act you vsrill see you are 
justified in doing that. (Rec, pp. 36-37.) 

" Judge Reed. Do I undferstand your position to be that Congress vested the 
Interstate Commerce Commission with discretion in the ascertainment of the 
additional revenue necessary and withheld the exercise of any discretion from 
the State commission? 

"Mr. Coleman. Absolutely. Otherwise the transportation act would be a 
joke. Only one body can do it. If Congress can do it and 48 States could 
interfere with them the plan would be useless. 

" Judge Reed. In that event wouldn't it have been much simpler to have 
vested the entire power with the Interstate Commerce Commission without 
necessity for such a proceeding as this? 

" Mr Coleman. They gave the entire power to the commission for the pur- 
poseof increasing efllciency and initiating these freight rates, but they left 
you the power to consider the reasonableness of a particular rate. (Rec. 

pp. 38-39.) , .^ . ^^. ,1 J 

As a matter of fact, it appears in the Kansas record that the railroads 
claimed they were applying to the Kansas commission merely as a matter of 
courtesy and form ; that the Kansas commission and the other State commis- 
sions had absolutely no power left under section 13 of the act. 

In the proceeding in Kansas beginning September 2, 1920, the carriers intro- 
duced the record as made before the Interstate Commerce Commission and 
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nothing else. It was conceded by counsel for the carriers that that record 
did not undertake to show In any particular the value of the property in 
Kansas, the cost of operation in Kani^as, the revenues in Kansas, or anything 
relating in any way, directly or indirectly, to any particular rate, or the condi- 
tion of traffic, or the reasonableness of the rates upon any class or commodity 
in the State of Kansas. 

Mr. Graham. Was there anything shown about discrimination? 

Mr. Reecw No question was raised about discrimination, except as to the 
revenue feature. I am going to develop that. 

Thereupon the Kansas commission, through its attorney, asked the carriers 
to 'furnish certain information relating to the business of the railroads In 
Kansas and recessed until September 16 for the purpose of permitting that 
information to be fumfshed. 

Upon reconvening September 16 certain statements prepared by the Kansas 
carriers were brought before the commission, but the carriers refused to assume 
any responsibility for them and objected to their introduction as evidence in 
the cas6. The carriers were very frank in their position that the Kansas com- 
mission had not power or authority in the premises ; that the Interstate Com- 
merce Commission had relieved it of all responsibility except to order the 
same percentage of increase on intrastate business as had been ordered on 
interstate business, regardless of any differences in conditions that might 
apply to the two classes of traffic or to some form of intrastate traffic. Mr. 
J. L. Coleman, counsel for the carriers, said : 

"It is not my purpose to put in any witness, but our men are, of course, 
willing to answer any question which Judge Helm may put to them ; but they 
are wholly his witnesses." (Rec. p. 173.) 

Appearances had been entered and witnesses appeared representing a large 
number of shipping interests, particularly oil, cement, and live stock, and repre- 
sentatives of Kansas commercial organizations, who. gave testimony upon the 
class rates. 

Consideration by the Kansas commission proceeded upon the basis of the 
revenue needed by the carriers as declared by the Interstate Commerce Com- 
mission and further emphasized by the carriers, and on October 9, 1920, an 
order was made raising rates in Kansas to the extent that the testimony in the 
case indicated was required to bring the carriers in Kansas a 6 per cent 
return above operating expenses and taxes. 

The order was for a period of six months f rOm October 21, 1920, and the com- 
mission retained jurisdiction of the subject matter for the purpose of making 
such further and permanent order as the facts developed might warrant. The 
railroads were directed to furnish comprehensive statements showing freight, 
passenger, and miscellaneous revenues and expenses, so that the temporary order, 
having been based 'upon meager information furnished in the face of the ob- 
jection of the carriers, might be followed by a permanent order thoroughly 
grounded upon complete information. 

No increase was allowed in passenger fares and no increase was allowed 
upon crude oil and commodities basing thereon. Increases expressed in cents 
per 100 pounds were allowed upon brick, cement, crushed stone, sand, gravel, 
and coal, and a dO per cent increase on other commodities. The opinion and 
order of the Kansas Court of Industrial Relations (which by legislative act 
has been superseded in utility and railroad supervision and regulation by the 
Kansas Public Utilities Commission) are made a part of this record herewith. 

The carriers promi)tly filed complaint w^ith the Interstate Commerce Com- 
mission against the order of the Kansas commission, as was done in other 
States. The principal allegation was that the Kansas order was a discrimina- 
tion against Interstate commerce. 

I want to illustrate how a case intended to produce revenue may be changed 
into a discrimination case, and finding by the Interstate Commerce Commission 
made accordingly. 

The Interstate Commerce Commission docketed this complaint under Docket 
No. 11916, and set a hearing at Topeka before Attorney Examiner Disque on 
March 1, 2, 3, and 4, 1921. 

At this hearing the carriers introduced practically no evidence on the reve- 
nue side of the question. Practically all of the testimony offered by them re- 
lated to the difference in rates which was claimed by them to be discrimina- 
tory. 

I will not undertake to discuss here the legal definitions of discrimination. 
As I stated in the beginning, that has been done by other witnesses appearing 
before this committee. 
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Starting thirty-five or forty years ago, the Missouri River was used by this: 
railroads as a rate-basing line. Traffic moving across the river did so on rates 
that sharply increased on the west side. Kansas has been engaged in a struggle 
for a quarter of a century to overcome the inequity of the original rate-bas- 
ing method. As its traffic and commerce has increased to a point that is com- 
parable with the territory between the Mississippi and the Missouri Rivers, 
Kansas has sought to have its rates adjusted accordingly, and the carriers have- 
fought such an adjustment at every turn. I make this statement that the un- 
derlying philosophy of the Kansas rate order may be clearly understood. 

In its report in this case the Interstate Commerce Commission made a finding 
that traffic conditions on interstate and Intrastate commerce are, generally 
speaking, the same. It says: 

"Kansas intrastate traffic traverses the same lines of railroad as does inter- 
state traffic. All lines handle both State and interstate business on the same 
rails. The same kind of service and the same kind of railroad conditions pre- 
vail within Kansas as between Kansas and Nebraska, for instance, or between 
Kansas and Missouri, or Kansas and Oklahoma. Generally speaking there is no 
dii¥er^ice between the intrastate and interstate transportation conditions in 
any service, freight or passenger." (62 I. C. C. 445.) 

In addition to finding that interstate and intrastate traffic moved under the- 
same conditions, the Interstate Commerce Commission in its report in this case 
also found that many intrastate rates in Kansas were higher than the cor- 
responding rates upon which competitive traffic moved in and out of the State. 
Specifically it found: 

" The Court of Industrial Relations calls attention to the fact that the intra- 
state class rates between most points in Kansas, except from jobbing points, 
are based on the Kansas mileage scale, and that the rates are relatively higher- 
thn the specific rates from Kansas City and St Joseph, Mo., to points tn 
Kansas. 

" It was also developed by the Court of Industrial Relations that there are 
practically no joint class rates in Kansas nor from Kansas City or St. Joseph, 
Mo., into Kansas. As most of the roads in Kansas reach Kansas City and 
St. Joseph, Mo., with their own power, jobbers at these points can reach almost 
all points in the State by a one-line haul ; that is, they can deliver their traffic 
to the road which reaches the destination to which they desire to ship, but as 
all roads In Kansas do not serve all distributing points in the State, jobbers 
who can ship to a destination on a road which does not serve the point where 
they are located must pay the combination of locals. These combinations are 
much higher than the single line rates for equal distances from Kansas City 
and St. Joseph, Mo., and incidentally, much higher than the joint rates for 
equal distances within Missouri  • ♦. 

"Many rates on live stock from Kansas points are relatively higher to- 
Wichita, Kans., than to Kansas City, Mo. For instance, for a 61-mile haul 
the rate on horses to Wichita is $37.50 per car, while Kansas City pays $31.50 
for a haul of similar length. The rates to Kansas City are specific rates, while 
those to Wichita are based on the intrastate mileage scale, which has general 
application. On lumber, Wichita pays 29.5 cents for an intrastate haul of 
250 miles. Kansas City, Mo., can ship that distance into Kansas on a specific 
rate of 24.5 cents." 

Mr. HocH. Is that by comparison with the interstate rates after the 35 
per cent Increase of the Kansas rate? 

Mr. Reed. This Is a comparison of the Kansas rate, raised 30 per cent, and 
the intrastate rate, raised 35 per cent. In otlier words, after applying per- 
centage increases which the Interstate Commerce Commission allowed and the 
intrastate increases which we allowed, the Kansas rate was higher still than 
the interstate rate, and yet our level of State rates was set aside on the ground 
that the higher rate discriminated against the interstate commerce on traffic 
moving under the same conditions. ( Reading : ) 

** On broom corn, which it draws from points in Kansas, Wichita, must gen- 
erally — except for short hauls pay the same rate from a given point as Kansas 
City, Mo., although the distance to the latter point is much greater. This is 
due to the fact that there are specific commodity rates from the producing 
l)0!nts to Kansas City, while the general intrastate mileage scale, providing rates 
relatively higher, applies to Wichita; but the mileage rate to Wichita is not 
used where it exceeds the specific rate to Kansas Gity. It is noted that on 
broom corn from Elkhart, Kans., for Instance, the rate to Kansas City and 
Wichita Is 59.5 cents per 100 pounds. The distance from Elkhart to Wichita 
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is 300 miles, and to Kansas City, 459 miles. Wichita is the lareeat hrrtnm-r.-r^,.n 
market in the world. About 90 per cent of the tonnage ^esl^^^^^ 

ftnafd^'stln^^^^^ '" '^' '"'^^ '' ^" '^^^^^*^ rates^rfm'pSnt ofTrf^n "to 



fbr^^o?""^^^ '""."l^ criticisms made by the court of industrial relations are 
i^Vi?.i^' ^'^T^y^^Vr C^"^^S^ Kans., to Kansas City, Kans., against the ratel 




cent of that to Kansas City, Kans., where:is the rate to Chicago is 187 per cent 
of the rate to Kansas City, Kans. It is pointed out that if the ton-mile earn- 
ings on the intrastate rate remain constant for application to the interstate haul 
the rate to Chicago would be 56 cents. On salt from Plutchuison to Phillips- 
burg, Kans., 322 miles, the rate is 23.5 cents, yielding 14.6 mills per t'^n-nule 
while from Hutchinson to Centaur. Mo., 489 miles, the rat>e is only 3 ccnt^ 
higher, or 26.5 cents, yielding slightly over 10.8 mills per ton per mile. Tlie 
interstate haul is 152 per cent of the intrastate haul, but the interstate rate is 
104 per cent of the intrastate rate. On coal from Pittsburgh to Hutchinson. Kaos., 
216 miles, there is an intrastate rate of $2.40 per ton, yielding 9.4 mills per 
ton-mile, which is cited in comparison with a rate of $2.16 per ton from Hen- 
rietta, Okla., to Neodesha, Kans., 230 miles, yielding 9.4 mills per ton-mile. A rate 
of $1.85 per ton on coal for a haul of 185 miles from Springfield to Chicago, 111.. 
yielding 10 mills per ton-mile, is compared with the rate of $2.05 iier ton for a 
haul of similar length from Pittsburgh to Wichita, Kans., yielding 10.7 mills 
per ton-mile. Several instances are shown in which there are less than carload 
commodity rates from Kansas City, Mo., to points in Kansas on sugar, coffee, 
canned goods, beans, and syrup from 1.5 to 3.5 cents lower than for equal dis- 
tances in Kansas. 

"Many other instances were shown by the Court of Industrial Relations 
where the rates are relatively higher intrastate than interstate.  * * 

" In many instances the Kansas intrastate rates (on cement) at present in 
effect — that is, without the Increases sought by the carriers in this case — are 
for equal distances as high as, or higher than, the interstate rates to, from, and 
through the State; and if the increases sought are made, the Kansas mills, as 
to intrastate traffic will, of course, be at a still greater disadvantage. 

*' If the intrastate rates are increased to the extent sought by the carriers, 
many intrastate rates will exceed the interstate rates, even between the same 
points in Kansas. The interstate rates applicable between points within the 
State of Kansas via intrastate routes are nothing more or less than propor- 
tional rates. However, in this connection we may call attention to the amended 
orders in several intrastate cases that have been before us, which provide that 
no carrier is required to maintain a higher intrastate rate than its correspond- 
ing interstate rate. 

" The increases sought by the carriers would also create new departures 
from the long and short haul rule and increase the extent of existing depar- 
tures.    

" With an order in this case conforming to the amended orders In previous 
cases — that is, providing that a carrier is not required to maintain any higher 
intrastate rate than the interstate rate applicable via intrastate routes between 
the same points — difficulties of the kind referred to could be avoided. (62 
T. C. C, 445, 446, 450.)" 

Now appears the most extraordinary situation that has been developed, so 
far as I have knowledge, in any order of the Interstate Commerce Commission 
In any of the State rate cases. After finding that conditions of traffic, both 
Interstate and intrastate, were substantially similar, and after finding that a 
great number of intrastate rates in Kansas were higher than the corresponding 
interstate rates, the Interstate Commerce Commission swept aside, except as 
to rates on crude oil and articles basing thereon, the whole fabric of Kansas 
State rates, including those which it specifically found were higher than corre- 
sponding interstate rates. Its finding on this point was [reading] : 

" We further find that the increases made by said carriers in charges for 
freight service under our decision relating to the western group in Ex Parte 
"74, and now in effect, result in reasonable charges for interstate transporta- 
tion within the said group, and that the failure of said respondents within the 
State of Kansas correspondingly to increase their intrastate charges for freight 
services in force on the date of our decision in Ex parte 74  * * resulted 
In the past and will result in the future in undue prejudice to persons and 
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localities outside the State and in unreasonable preference to persons and 
localities within the State, and in unjust discrimination against interstate 
commerce." 

" We further find that said prejudice, preference, and discrimination should be 
removed by making increases in the intrastate charges for* freight services, 
 * * in force on the date of our decision in Ex parte 74, which shall cor- 
respond with the increase heretofore made and now in effect as aforesaid by 
respondents in the interstate charges in the western group. (62 I. C. O. 457, 
458.)" 

About the time it wrote its opinion and order in the Kansas case the Inter- 
state Commerce Commission evidently suffered some twinges of conscience. It 
must have realized that it was wholly inconsistent in setting aside intrastate 
rates already higher than corresponding interstate rates. Then followed the 
most extraordinary phase of this extraordinary case. In its order in the 
Kansas case there was a realization that not all the Kansas rates set aside 
could by any stretch of the imagination be called discriminatory. Yet it nulli- 
fied the act of the Kansas commission and sw^t aside all of the Kansas State 
rates, whether discriminatory or not. Then it authorized, in the extraordinary 
language quoted below, the carriers to determine what was discriminatory and 
what was not. In other words, it transferred its legal power to determine dis- 
crimination to the railroads. 

I quote here from the order of the Interstate Commerce Commission in 
Docket No. 11016, Kansas rates, fares, and charges: 

** It i8 further ordered, That nothing in this order shall be construed as re- 
quiring or authorizing any common carrier to establish, put in force, or main- 
tain any rate, fare, or charge for the transportation of passengers or property in 
intrastate commerce which is greater than its corresponding rate, fare, or 
charge applicable to the transportation of passengers or property in interstate 
commerce from, to, or at the same points in effect on the date hereof, or greater 
than its corresponding rate, fare, or charge contemporaneously in effect and 
applicable to the transportation of passengers or property in interstate com- 
merce." 

Who was to determine the corresponding rate or fare or charge? The Inter- 
state Commerce Commission did not. It refused permission to the Kansas 
commission to do so. It transferred its power to determine discrimination to 
the carrier. 

The Kansas carriers are not so thin skinned as the Interstate Commerce Com- 
mission. Notwithstanding the findings of the commission and the language of 
the order, they blithely proceeded to raise freight rates in Kansas the full per- 
.»entage of increase allowed on interstate rates by the Interstate Commerce 
CJommission, notwithstanding the fact that in thousands of instances the State 
lates were already higher than the interstate rates. In other words, the car- 
riers did not exercise any of the power of determining discrimination whidi the 
Interstate Commerce Commission had so generously handed over to them. 

In the meantime and before the new tariffs of the Kansas carriers were 
filed the railroads had gone into the United States District Court for the Dis- 
trict of Kansas and obtained an order restraining the Kansas commission from 
interfering in any way with the rates, fares, and charges imposed under 
authority of the Interstate Commerce Commission. 

I might say here that that proceeding in the court was the proceeding fol- 
lowed in all the cases. In the State of Kansas we made the same perfunctory 
resistance as was made in all the State rate cases. In the Illinois case, when 
the Federal courts practically refused to hear the attorney general of Illinois, 
there was not much use to try to make any fight in the inferior Federal courts, 
so that all of the States went through the motions of entering their appearance 
and making their motions, but had to rest until they could get a case through 
the United States Supreme Court. 

After the Kansas carriers had filed their new tariffs and it had been ascer- 
tained that they had totally disregarded the modifying clause of the Inter- 
state Commerce Commission order the Kansas commission went back into the 
Federal courts to restrain the carriers from misinterpreting the order of the 
Interstate Commerce Commission. Between the time of these proceedings the 
chairman of the Kansas commission had telegraphed to the chairman of the 
Interstate Commerce Commission protesting against the acceptance of the 
freight tariffs prepared by the Kansas railroads and filed with the Interstate 
Commerce Commission^ The chairman of the Interstate Commerce Commission 
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stated that so far no tariffs in violation of its order had been called to the 
attention of the commission, but that the commission would be happy to pi-o- 
ceed upon complaint being made. 

In other words, the Intestate Commerce Conmiission said to Kansas, *' If you 
have complaints ot any rates, make them and bring them to our attention." 

The effect of this was to transfer the burden of showing discrimination from 
the carriers that imposed such discrimination to the State of Kansas. But the 
telegram of the chairman of the Interstate Commerce Commission was suffi- 
cient for the Federal District Court of Kansas, which dissolved the restrain- 
ing order! dismissed the application for an interlocutory injunction, and 
directed the State of Kansas to return to the Interstate Commerce Commisdon 
and seek its remedy there. There being nothing else to do, the State of Kansas 
proceeded to follow the advice of the United States District Court of Kansas 
and filed a petition with the Interstate Commerce Commission setting out its^ 
grievances and furnishing illustrations of the violation of the Interstate Com- 
merce Commission order in the Kansas case. 

The Kansas commission prayed the Interstate Commerce Commission : 

" To hear and consider its above and foregoing motion and to make such ap- 
propriate order herein, amendatory of or supplementary to said order of July 
6, 1921, as shall clearly define and construe the provision of said order which is 
hereinbefore set forth, and shall prevent carriers operating in the State of 
Kansas from continuing, under claim of compliance with said order, to impose 
unjust, unreasonable, and unlawful rates for transportation between points in 
Kansas which are greater than rates in effect for application on interstate traffic 
between Kansas and the surrounding States, including the specific examples set 
out in the attached exhibits, and any and all other such rates as under such 
claim they have put into effect and are now demanding and collecting, as afore- 
said. 

" The applicant further prays that the commission give this matter immediate 
consideration, and pass upon it informally and announce its conclusion at the 
earliest date practical." 

Did the Interstate Commerce Commission interpret its order and thus clarify 
the matter in the manner prayed for by. the Kansas commission? It did not. 
It reopened the case for a further hearing and on the 10th day of September, 
1921, it made an order, of which the following is a part : 

" It is ordered, That said case be, and it is hereby, reopen^ for further hear- 
ing with reference to specific intrastate rates, fares, or charges applicable within 
the State of Kansas that may be higher than interstate rates, fares, or charges 
to or from Kansas points. 

" It is further ordered, That said case be set for further hearing before At- 
torney Examiner Disque, at Topeka, Kans., at the office of the Public Utilities 
Commission of Kansas at 10 o'clock a. m. October 6, 1921." 

Extraordinary situations thus accunnilate. The original order of the State 
of Kansas having been set aside on the ground of discrimination on the basis 
of the findings of fact set out therein, and the railroads having put into effect 
intrastate rates higher than corresponding interstate rates, the State of Kansas 
was allowed in a subsequent proceeding to show the particular rates of which 
it complains. But in the meantime and always the Kansas carriers were col- 
lecting the higher charges. 

It is true that in its report and order in the Kansas case the Interstate Com- 
merce Commission used the following langimge : 

" These findings are without prejudice to the right of the authorities of the 
State of Kansas or of any other party in interest to apply in the proper manner 
for the modification of our findings and order as to any specific intrastate rates, 
fares, or charges on the ground that the latter are not related to the interstate 
rates, fares, and charges in such a way as to contravene the provisions of the 
interstate commerce act. In appropriate proceeflings we shall avail ourselves 
of opportunity to cooperate with the Kansas authorities in considering particu- 
larly such questions as joint rates in lieu of combination rates and the cor- 
rection of the disparities due to the relocation of the line of the Atchison, To- 
peka & Santa Fe between Kansas City and Topeka; also any other matters 
that may be deemed important." (62 I. C. C. 459.) 

But, in the language of Judge Hale, of New York, before the Senate com- 
mittee, the Kansas commission is not " asking for crumbs from the table of 
the Interstate Commerce Commission." It prefers to stand upon its legal rights 
and the rjghts of the State of Kansas as an Integral part of this Government 
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xo control its own internal affairs, subject always to the national needs and to 
the duly and legally imposed requirements of the National Government under 
the Constitution. 

The original order of the Kansas commission was based on the best evidence — 
in fact, the only evidence — ^before it as to the revenue needs of the carriers. 
The Kansas commission earnestly sought to Gooi>erate with the Interstate 
•Commerce Commission in carrying out its program under the transportation 
act. The Kansas commission has at no time sought to hold the return of the 
•carriers below the percentage fixed by the Interstate Commerce Commission 
under the authority of Congress ; yet we are confronted with a situaticm where 
.all authority over Kansas rates has been taken away from the Kansas com- 
mission and a line of proceeding that for inconsistency and disregard of the 
'equities of the situation probably has no parallel in recent history, if ever. 

Illustrating how the Interstate Commerce Commission ignored a section of 
the law pro\idlng for cooperation between that commission and the State com- 
missions in discrimination cases, there was a difference in the percentage of 
increase allowed by the Interstate Commission in various interstate rates on 
traffic moving into and through Kansas and the increase on intrastate business 
moving in Kansas as allowed by the Kansas commission. Congress, in the 
enactment of the transportation act, seems to have had some such situation in 
mind, and provided, in paragraph 3 of section 13, for joint action between the 
Interstate Commerce Commission and the State commissions in the following 
language: 

"Whenever In any investigation under the provisions of this act or any 
investigation instituted upon petition of the carrier concerned   * there 
shall be brought into issue any rate, fare, charge, classification, regulation, or 
practice made or imposed by authority of any State    the commission 
before proceeding to hear and dispose of such issue shall cause the State or 
States interested to be notified of the proceeding. The commission may confer 
with the authorities of any State having regulatory jurisdiction * *  with 
respect to the relationship between rate structures and practices of carriers, 
subject to the jurisdiction of such State bodies and of the commission ; and to 
that end is authorized and empowered    to hold joint hearings with 
any such State regulating bodies on any matters wherein the commission is 
empowered to act and where the rate-making authority of a State is, or may be, 
affected by the action taken by the commission.'* 

There are some phases of the transportation act which the Kansas commission 
earnestly feels should be amended. It has sought upon every occasion to urge 
these views upon both Houses of Congress, but so long as the law stands the 
Kansas commission has endeavored to help administer it in the spirit in which 
it conceives the law was written. Section 13', which I have just quoted, pro- 
vides for discussion between the national and State commissions and for joint 
hearings under certain circumstances. 

It being the view of the Kansas commission that the Kansas case was clearly 
one coming within the provisions of the paragraph 1 have just read, it ad- 
dressed a letter to the Interstate Commerce Commission under date of January 
28, 1921, suggesting a conference between the Kansas commission and the na- 
tional commission, expressing a willingness to take up the question of dis- 
crimination ; to hold a joint hearing with the Interstate Commerce Commission 
for the purpose of removing the discrimination ; and to make a permanent order 
in the Kansas case as soon as the commission could obtain the necessary infor- 
mation from the carriers and give it consideration. The Kansas commission 
went even further and informed the Interstate Commerce Commission that if 
the Kansas carriers would announce that they were " unable or unwilling to 
furnish the information requested, this commission will upon receipt of such 
notice assign the case for further hearing on short notice and will, after hearing 
the parties, enter a final order in the case, based upon such Information as the 
commission may be able to receive at the hearing." 

In a letter dated February 8, 1921, the chairman of the Interstate Commerce 
Commission acknowledged receipt of the letter from the Kansas commission 
and courteously but firmly, it might even be called peremptorily, declined the 
offer of the Kansas commission regarding cooperation, as provided under sec- 
tion 13 of the transportation act. The copies of the letter of the Kansas com- 
mlKsion on the Interstate Commerce Commission and the reply thereto are made 
tt part of this record. 

I desire, Mr. Chairman, to offer as true and correct copies, the letter and the 
indorsement dated January 28, 1921. and the reply. 
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Mr. Graham. Why can not you read them? 

Mr. Reed. I would be glad to do so if the committee wants to take the time. 

Mr. Hawes. I can get at the result of these matters better by asking ques- 
tions. If we are not to have the opportunity to examine this witness a larp:e 
proportion of the value of his testimony will be lost. 

Mr. Reed. I think I should read these letters, because they are important. 
[Reading:] 

January 28, 1921. 
Hon. E. E. GiABK, 

Chairman Interstate Commerce CommisHon, Washingion, D. C. 

Dear Mr. Clark : Since the return of Judge Reed from Washington, where 
he participated in the conference between members of the executive committee 
of the National Association of Railway and Utilities Commissioners and mem- 
bers of the Interstate Commerce Commission, which was held in your office on 
the 22d instant, and since receiving copy of letter of January 22 addressed to 
you by Mr. Benton, general solicitor for the association, transmitting to the 
Interstate Commerce Commission the suggestions of the national association 
for a basis for effecting cooperation between the Interstate Commerce Commis- 
sion and the several State commissions In proceedings before the Interstate 
Commerce Commission in which State rates are brought in issue, the court of 
industrial relations for the State of Kansas has had a conference upon the re- 
port of Judge Reed as bearing upon the further proceedings In Docket 11916. 

I am directed by the court to suggest to the Interstate Commerce Commission 
that in view of the present status of the proceeding above referred to, and of 
the proceeding still pending before our court in Docket 3451, in which a tempo- 
rary order has been made, that a conference between the Interstate Commerce 
Commission and the members of the court of industrial relations is deemed 
advisable for the purpose of determining the further proceedings in these 
cases. I am further directed to advise you that the court is ready and willing 
to take up the case of the carriers pending before the court, for the purpose 
of completing the investigation and making a final order in the case just as 
soon as the carriers indicate their readiness and ability to substantially comply 
with the requirements as to the furnishing of information contained in the 
temporary order of the court which was issued on October 9, 1920 ; and further, 
that if the carriers will announce that they are unable or unwilling to furnish 
the information requested, this court will, upon receipt of such notice, assign 
the case for further hearing on short notice, and will, after hearing the parties, 
enter a final order In the case based upon such information as the court may 
be able to receive at the hearing. 

The court suggests that if such a proceeding can be agreed uiion the hearing 
of Docket No. 11916 should be continued until a day subsequent to the issuing 
of the final order in the case pending before this court. 

It Is the view of the court that an early conference with the Interstaite 
Commerce Commission concerning these questions, as well as the matter of 
having a joint hearing upon the question of discrimination, Is desirable. If 
it is agreeable to the commission our court will arrange to be represented at 
such a conference at any time and place which you may designate. However, 
if the commission feels disposed to adopt the suggestions as to the procedure 
outlined herein, the matter might possibly be arranged by correspondence with- 
out the necessity at this time of a conference which might be deferred until 
after a final order has been made in the case pending before this court. 

Will you kindly advise the court upon receipt of this letter as to your views 
concerning the suggestions made herein, and oblige, 
Yours truly, 

A. E. Helm, Commercial Counsel. 



February 8, 1921. 
Mr. A. E. Helm, 

Commerce Counsel, Qourt of Indtbstrial Relations, Topeka, Kans, 
My Dear Sir: Your letter of the 28th ultimo has been carefully and ex- 
haustively considered by the commission, and I am directed to say that while 
it is the policy and desire of the Interstate Commerce Commission to cooperate 
with the State commissions in so far as that may appropriately and profitably 
be done the situation that exists with regard to the cases before this commission 
and before your court, respectively, Involving or affecting the Kansas rates ts 
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such that the Interstate Commerce Commission does not feel warranted in in- 
curring further or indefinite delay in the performance of what it conceives to 
be its duty. 

Mention is made of the fact that Judge Reed, of your court, and General 
Solicitor Benton, of the National Association of Railway and Utilities Com- 
missioners, bad a conference on this subject with Commissioner McChord, who 
has charge of the handling of our Kansas case. 

We appreciate fully dispositton of State regulating bodies to cooperate with 
us and are availing ourselves of opportunity for such cooperation under all 
circumstances that we feel warrant that action^ and we trust that opportunity 
for such cooperation between your court and our commission will present itself 
in the future under different conditions. 
Yours very truly, 

Edoab E. Ciabk, Chairman. 

The particular attention of this conunittee is called to this phase of the case 
as illustrating concretely in a particular case the statement which General 
Solicitor Benton, of the National Association of Railway and Utility Commis- 
sioners, will make in a general way. 

It is not in the least desired to make this committee a court of review of or 
a court of appeals from the acts of the Interstate Commerce Commission. The 
purpose of this statement is to illustrate the way the law has worked out under 
the interpretation placed thereon by the Interstate Commerce Commission and 
by the inferior Federal courts to support the almost universal demand for an 
amendment of the act. 

In this statement I h(ive briefly pointed out the fact that the Interstate Com- 
merce Commission transferred its powers to determine discrimination to the 
Kansas railroads by directing that they not charge a higher rate on intrastate 
traffic than the " corresponding " rate on interstate traffic. No'definition ofjtjie 
term " corresponding " was furnished by the Interstate Commerce Commission 
and the railroads were thus left to apply their own interpretation, which they 
proceeded to do by ignoring the limitation sought to be imposed. Under date of 
December 13, 1921, the Interstate Commerce Commission made a finding and 
report of the further hearing which it granted in the Kansas case. In that 
report it said : 

•* The real dispute between the Kansas commission and the respondents is as 
to the proper interpretation of * corresponding rates* * * * or charge; or 
rather, they can not agree as to what is the corresponding rate or charge appli- 
cable to the transportation of property in interstate commerce, which, of course, 
in each instance is a question of fact." 

Probably the annals of the Interstate Commerce Commission do not show any 
parallel for this situation. Having found that many Kansas intrastate rates 
were higher than competitive interstate rates they set aside the whole fabric 
of Kansas intrastate rates but directed the railroads not to charge a higher 
intrastate rate than the " corresponding " interstate rate. 

Now, who was to determine what the corresponding rate was? The Interstate 
Commerce Commission did not do so. It left that determination to the railroads. 
In that determination lay the proof of discrimination, and without proof of 
discrimination the Interstate Commerce Commission could not set aside the 
intrastate rates. That has been held so repeatedly by the courts that it is not 
open to question. 

After having failed to establish discrimination and after the railroads failed 
to exercise any part of the power which the Interstate Commerce Commission 
so freely bestowed upon them, the Interstate Commerce Commission when ap- 
pealed to turns around and says that the determination of a corresponding rate 
is " of course, in each instance a question of fact." If it is a question of fact 
in each instance then how in the name of reason can a whole fabric of State 
rates be fairly and legally set aside without specific proof of discrimination? 

I am not here to answer my own question. I am submitting it to this com- 
mittee for its consideration. 

The following is a summary of the Kansas rate situaton : 

The Kansas commission made an order raising the rates for the purpose of 
giving the railroads additional revenue, the adequacy of which has not been 
queBtioned. 

The railroads applied to the Interstate Commerce Commission to set aside this 
order on the ground of discrimination. 
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The Intersrtate Commerce Commission ordered a bearing and after finding 
traffic conditions were similar and that many Kansas rates were higher than 
interstate rates, set all Kansas rates aside. 

The railroads ignored the limiting clauses of the Interstate Commerce Com- 
misssion order. 

The Kansas commission applied to the United States district court for relief. 

The court first granted the restraining order against the railroads and then 
dissolved it, directing the Kansas commission to return to the Intersrtate CJom- 
merce Commission and exhaust its remedy. 

The Kansas commission prayed the Interstate Commerce Commission to 
interpret and clarify its order so that the State could secure relief from the 
illegal charges which were being imposed. • 

The Interstate Commerce Commission, having transferred Its powers to de- 
termine discrimination to the railroads, failed to clarify its order and reopened 
the case for hearing upon these specific cases, thereby imposing upon the State 
of Kansas the burden of pointing out every particular rate of which it com- 
plains. 

A rehearing was held and an additional record was made. 

The Interstate Commerce Commission did not define what a corresponding 
rate is, but said that it is " in each instance a question of fact." 

In the meantime the State of Kansas is paying the higher charges and is 
wholly without power to change a single one of its own rates, being restrained 
"by the courts and not being able as yet to secure relief through the Interstate 
Commerce Commission. 

Now, Mr. Chairman, if the committee desire to ask me any questions I shall 
be glad to answer. I have covered the substance of our case, and developed 
the various points. 

Mr. BuRKouGHS. I have one or two questions. Mr. Reed, before this order 
in Ex parte 74 was made at all, were there, so far as you know, any discrimi- 
nations against interstate commerce in the intrastate rates that were in force 
and effect at that time in the State of Kansas? 

Mr. Reed. None, Mr. Congressman, of which I have any knowledge. 

Mr. BuBRouGHS. That is, if I understand you, there was, in your judgment, at 
that time a fair and an equitable relation between the interstate rates in force 
and the purely State rates? 

Mr. Reed. The discrimination, Mr. Burroughs, if any existed, was against the 
State rates, not against the Interstate rates. 

Mr. Burroughs. But in general, so far as you know, the relation was a fair 
one? 

Mr. Reed. No; I will not say it was fair. Your next question will be — ^if I 
say it was not — why the Kansas commission did not proceed to correct it. We 
were proceeding • 

Mr. Burroughs. No. I am asking with regard to the relation between the 
purely State rates and the interstate rates before this order in Ex parte 74 
was made, as to whether or not that was in general a fair and equitable relat'on. 

Mr. Reed. In most cases both State and interstate rates in the original struc- 
ture have been made by the carriers, not by comm'ssions. There are excep- 
tions, of course. The original rate structures from which these proceedings 
have largely come were made by the carriers. Now, when we get west of the 
Missouri River you will find, even where operating conditions are favorable, 
many local rates and many interstate rates that are very much higher than 
rates elsewhere. That is the general condition. There is a general lack of 
uniformity, and that is recognized by the Interstate Commerce Commission. 
You will see that so far as the relation is concerned, it had been in the course of 
years, subject to adjustment. It was reasonably fair. The discrimination, if 
any existed, was against intrastate commerce and commun'ties within the State 
rather than against interstate commerce, and the Interstate Commerce Com- 
mission so found. 

Mr. Burroughs. Then, if I understand you rightly, this structure had grown 
up through the years, and while there might be exceptions, yet in the main the 
relation between the interstate and the State rates was a fair one? 

Mr. Reed. With the qualification that I have mentioned ; yes, sir ; that is cor- 
rect. 

Mr. Burroughs. In that situation, if that was the true nnd correct situation 
before the order in Ex parte 74 was made at all, what was the effect of Ex parte 
74 upon this fair and equitable relation, providing the State rates were not to 
be raised in equal degree? I mean to say, supposing the interstate rates were 



PBOPOSED AMENDMENT TO TRANSPOBTATION ACT, 1920. 157 

put into effect, as provided in Ex parte 74, and the purely State rates were 
not to be raised in substantially equal degree, what is the inevitable effect 
upon what was before tliat time a perfectly fair and equitable relation? Would 
it not be to upset that relation and create a condition of unfairness and inequity 
as between the State and the interstate rates? 

Mr. Reed. I hope you do not expect me to answer that question yes or no. 
I should lllte to discuss that for the benefit of the committee. Now, Mr. Bur- 
roughs, the practical answer to that depends upon your rate base. Those 
fanilllar with rate adjustments generally look with disfavor upon percentage 
iiicrea.ses or decreases covering all commc^dities ; so much depends upon your 
riite base, so much depends upon rates that are reasonable, so much depends 
iilH)n what the traffic will bear. 

Xow, the Interstate Commerce Commission could have made all the railroads 
of the country into one group if they had so desired. Instead of that, it divided 
the railroads of the country into groups; it made four groups. South of the 
< )hio and Potomac Rivers it raised interstate rates 25 per cent. East of Chi- 
cago and St. Louis, in New England and in the eastern trunk lines and in the 
( Vntral Freight Association territory, it raised these rates 40 per cent. From 
Chicago to the Rocky ftlountains it raised them 35 per cent, and west of the 
llocky Mountains it raised them 25 per cent. 

Why did the Interstate Commerce Commission vary its percentage increases? 
For two reasons. The first was that the rate base in these groups is dif- 
ferent. The second is that the revenue needs of the carriers was different, 
and the Interstate Commerce Commission exercised the power the law gave it 
to divide the country into groups, to apply a different percentage of increase 
in the various groups. 

Now, in the group from Chicago to the Rocky Mountains there are 18 States 
or parts of States. There are all the operating and transportation conditions 
tt» which railroads are subject. There are densely populated regions, great in- 
dustrial centers, and wide plains with sparse population, deserts, and moun- 
tains. But the Interstate Commerce Commission denied, as a matter of law, 
a matter of practice, and a matter of fairness the right of any State to exer- 
cise any of that judgment itself, which it itself had exercised in the adjust- 
ment of the interstate rates between different groups. 

We made an order in Kansas that provided revenue for the railroads that 
would give them 6 per cent, and that order has not to this day been questioned 
in a single syllable nor in a single figure. Our rate base was high. The 
time to adjust your rate base that it may be fairly done with due consideration 
to the revenue needs of the railroads — and we always accepted this 6 per cent 
return — and we never quarreled about the material points in this law — 
the time to adjust that disparity was when rates were going up, not when they 
were coming down. We maintained a fair relation — the Interstate Commerce 
CommisHion so found — between our State rates and the interstate rates. After 
we raised our rates 30 per cent the intrastate rates were still higher than the 
interstate rates that had been raised 35 per cent. So, you can not raise 
rate» over a whole section of the country on tlie percentage basis applying 
to all connnodlties alike. It Is not fair, it is unsound, it is unecomonic, and 
is unjust. 

Mr. Burroughs. My question did not assume, or at least it was not intended 
to assume, that the order in Ex parte 74 was a just order at all ; it had nothing 
to do w.th that. But I am assuming that if such an order was made and the 
rate structure, so far as interstate rates were concerned, was to be raised, as 
it was by that order, 35 per cent we will say, what was bound to be the effect 
<if that increase in the rate structure upon a relation which, as you say, was 
fairly equitable and just before that time? That is, assuming that you did 
not raise your State rates in an equal degree? 

Mr. Rked. Mr. Burroughs, at a closely competing point, like the cities on the 
Missouri side of the Missouri River, and the cities on the Kansas side of the 
Missouri River that are in a common rate group, on traffic coming in and on a 
common rate on traffic going out there would be discriminat'on, clearly and 
unqualifiedly, in my judgment, under the Shreveport doctrine. It was because 
of that very fact that we offered to the Interstate Commerce Commission to 
help them remove any discrimination that might have been created. But in 
fixing our order w^e took a rate base; w^e took the revenue of the carriers and 
I he exijejises of the carriers in both freight and passengers, and we made a rev- 
enue order just as the Interstate Commerce Commission made a revenue order, 

• 97090— 22— IT 1 1 1 
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and the amount of revenue raised on our rajtes by the Kansas carriers has never 
been questioned to this day. 

Now, that did produce, under the circumstances that I have described, where 
you have got cities that are closely knit together, some discrimination. I have 
always freely conceded that. And we went at that discrimination in the way 
the law provides, by offering our assistance to the Interstate Commerce Com- 
mission to remove it. It was declined in the letters which have been read into 
the record this morning. 

Mr. Gbaham. Of course, legally they had a right to decline it, under para- 
graphs 3 and 4 of section 13, because those paragraphs only say they are au- 
thorized to confer with you if they want to. That is true, is it not? 

Mr. Reed. Oh, there is a question of law there. Very eminent lawyers have 
maintained that where under these circumstances the word " may " is used 
it is to be interpreted as "shall"; that no court or commission may put itself 
in a place of authority and exercise any discrimination under a law of that 
kind. Not being a lawyer, I do not feel competent to answer the question more 
fully. Mr. Burroughs, have I answered your question? 

Mr. BuREOUGHs. If I understand your position rightly, you feel, as a member 
of the industrial court — which at that time had jurisdiction 

Mr. Reed. Yes, sir ; that is correct 

Mr. Burroughs (continuing). That in the proceedings before you, no matter 
what the Interstate Commerce Commission had done in Ex parte 74, you would 
not raise any rate in the State of Kansas beyond what seemed to you to be a 
level that would make it a reasonable rate, and irrespective of whether any dis- 
crimination was caused thereby or not? Is that fair? 

Mr. Reed. We thought we had some power; we had been commissioned by 
the State of Kansas to carry out certain duties. We read the report of the 
Interstate Commerce, Commission, and we said, " Why, this is a revenue case. 
What the Interstate Commerce Commission is trying to do is to produce reve- 
nue." And the Interstate Commerce Commission admits itself that its time was 
short and that in its adjustment of interstate rates there would be a lot of dis- 
parities which would have to be corrected. 

Now, we took our own rates. We took the condition of the carriers. We 
took all the evidence we could get. We made a revenue order, as the Interstate 
Commerce Commission made a revenue order, and we gave the Kansas carriers 
every dollar that they needed to return 6 per cent. That has never been ques- 
tioned. 

We realized that under these closely knit traffic conditions, such as would 
apply here between Washington and Alexandria, for instance, some discrimi- 
nation would be created, and we offered to the Interstate Commerce Commis- 
sion, under the law, to help them remove it. 

Now, that is not all. Your very first rule of rate making is that a rate must 
be reasonable and just. So much depends upon your trafl^c conditions and your 
rate base. All traffic will not stand the same percentage of increase ; w^hat one 
form of traffic may stand another will not stand. It will absolutely stop it. On 
road-building materials in Kansas we refused to raise the rates 35 per cent 
because we are a big State, 200 miles one way and 400 miles the other way, and 
we haul our intrastate commerce more miles than you travel from Boston to 
Washington — through 11 States. 

Now, it was our judgment that raising rates upon these commodities, heavy 
on top, would stop the traffic; and our judgment has been confirmed, because 
it did stop the traffic. I have been trying in recent months, without any legal 
power, to bring the railroads and manufacturers and the gravel and the sand 
people together in an attempt to adjust these rates, to get them down to a basis 
where the traffic will move. I have not any power. I am fairly good-natured, 
and I always smiled when the railroads and the brick people and the other 
folks would come to me, but all the power we have had to make reasonable 
adjustments has been taken away from us and vested in a commission at Wash- 
ington that can not possibly exercise that power intelligently. You gentlemen 
may hold what theory you please upon the power of a Washington bureau to 
adjust the rates in this country ; I tell you that it will fail, because they can 
not apply the intimate local Intelligence to the solution of these problems that 
is necessary. I have a very high regard for the personnel of the Interstate 
Commerce Commission; in all of our relations they have treated me with great 
courtesy and our relations personally are most cordial, but there has been im- 
posed upon the Interstate Commerce Commission a line of duties that it can 
not possibly carry out. , 
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Mr. BusBOUOHS. As I understand you, your reason in declining, as a regu- 
latory body, to raise these rates in Kansas went to the point that after what 
had been done in Ex parte 74, so far as the interstate rates were concerned, 
you felt that if that were done rates would be imposed upon the State of Kansas 
that were in fact, in your judgment, unreasonable? 

Mr. Reed. And would stop the traffic. 

Mr. BuBRoruGHs. And for that reason would be unreasonable? 

Mr. Re£d. Yes, sir; would be unreasonable, and would Impede and stifle the 
traffic. And that is just exactly what happened. 

Mr. HocH. Let me make just one observation there, Mr. Burroughs. I under- 
stood the witness to state that they had declined to raise the State rates up to 
the level of the interstate rates, meaning merely that they had declined to use 
the same percentage. That is, when they raised the State rates 30 per cent 
tliey were still higher in many cases than the interstate rates after the raise 
of 35 per cent. 

Mr. Reed. That is what I understood Mr. Burroughs to mean — the same 
percentage — and I answered the question in the same light; that is, being 
opposed to the percentage basis of adjusting rates. It does not work. You can 
not do it. Every man that makes rates knows that. 

Mr. Gbaham. I would like to ask one question along that line. I have noticed 
that several of you gentlemen, with whose ideas I in general sympathize, have 
relied pretty strongly on the proposition that it is physically 'impossible for the 
Interstate Commerce Commission to do this work and to do it intelligently, that 
it must necessarily be largely perfunctory, on account of the broad scope of the 
>vork. 

Is that a good reason against the Interstate Commerce Commission doing that 
work? If the difficulty is a mechanical one, can not that be obviated — if you 
concede that the Interstate Commerce Commission ought to do the work — by 
n system of regional offices, such as have been used in other departments, so 
that each State will have its own regional office or department of the Interstate 
Commerce Commission? Briefly, what do you think about it? Is it workable? 

Mr. Reed. I do not think so. 

Mr. Gbahak. It has been suggested in my hearing by members of this com- 
mittee and by other people that that might be the solution of the difficulty, so 
far as doing the work properly and Intelligently is concerned. 

Mr. Reed. In the first place, the Interstate Commerce Commission now has 
50 or 60 examiners that go out and hear cases affecting rates in different sec- 
tions of the country, and they make a report, and in a way they do try to de- 
centralize their hearings. It does not work very successfully. Nobody that I 
know of wants to rest his case with an examiner for final judgment. In fact, 
all he does is to make a tentative report, and that tentative report is subject to 
iliscnssion and hearings and criticisms. 

Now% I hope this will not be taken unkindly by the Interstate Commerce Com- 
mission. I have had very cordial relations with them. They have got a job 
that is too big. They are like a man wandering around in a fog ; they do not 
see clearly. They have got all these multitudinous questions pressing in on 
them. The illustration that best conveys my conception of their situation is 
that they are like a man wandering in a fog. They do not know where they are 
going nor when they are going to arrive. They make very slow progress. I can 
<*ite you cases from our section that have been in progress for years before the 
Interstate Commerce Commission, others for four, five, and six years, some of 
them Involving rates, some of them involving reparation amounting to thousands 
of dollars. The Interstate Commerce Commission has been loaded dowii with 
duties so far beyond the original conception of the commission that, as a matter 
of fact, it is not functioning in the way it was originally intended it should. 

Mr. Gkaham. But, Mr. Reed, why can there not be a local office of the Inter- 
state Commerce Commission in each State, if you please? Not an examiner who 
travels around over the country and comes back to Washington and reports, but 
why can we not decentralize it to the extent of having in each State a division 

of it? 

Mr. Reed. What would be the purpose of it? 

Mr. Graham. Why, to decentralize it and get close to the local knowledge 
and local sentiment which is necessary to a proper understanding of those things. 

Mr. Reed. The thought you have — if I may take the liberty of interpreting — 
Is that administration by the Interstate Commerce Commission would produce 
a greater uniformity of rates, a more consistent level, and a more consistent 
S!w>hedule 
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Mr. Graham. Let me correct you there. I am in sympathy with the idea 
incorporated in these bills. I think there is too much centralization. Bnt 
concede that it is the policy that the Interstate Commerce Commission is to do 
it — and that is the law as it is to-day, as decided by the Supreme Court — then 
if that is to continue the policy there ought to be some sort of decentralization, 
ought there not? 

Mr. Reed. If you want to continue the present impossible policy — impossible, 
in my judgment — something will have to be done. And the only reason in the 
world that anybody could offer for letting the Interstate Commerce Commission 
have regional offices to adjust the rates in Kansas instead of the Kansas State 
authorities doing so, would be, possibly, more consistency and uniformity in 
the rate structure. 

Now, let me read what the Interstate Commerce Commission said in its last 
guess on the Kansas case. This was on December 13, 1921, when >ve had raised 
this very question. You have heard so much al>out uniformity. You have heard 
8o much about the acts of the States in tinkering with these rates producinjj 
lack of uniformity and defeating the purpose of the act, which was a revenue 
purpose. Let me read what the Interstate ronunerce Commission said hi the 
Kansas case 

Mr. Ha WES. May I suggest to the witness that it is important that we ask a 
few questions and have a record of his opinions, and that the introduction of 
this other matter i^ tending to delay the hearing? 

Mr. Reed. This is only one paragraph, and I want to put it in. We sa'd 
to the Interstate Commerce Commission, " You are not making any more 
uniform rates than anybody else." And they admitted it. [Reading.] 

" Interstate rates higher or lower than other interstate rates on the same 
commodity for hauls of equal length exist everywhere in the country, and thei*e 
is nothing unusual about finding some intrastate rates higher or lower than 
interstate rates for like distances in and about Kansas or any other State.'* 

There is your answer; the Interstate Commerce Commission made it itself. 

The one purpose that could be accomplished has not been accomplished, as to 
interstate rates, by the Interstate Commerce Commission itself, and I make this 
statement without fear of being challenged. If you take the intra- an(r inter- 
state ratos in Missouri, in Kansas, in Iowa, and in Nebraska, four State.s that 
lie compactly, where the transportation conditions are substantially similar, I 
will venture the assertion that the interstate rates in that section show more 
inconsistency, a greater lack of logic, and a greater lack of uniformity than the 
State-made rates made by the four independent bodies in those States. 

There is a great misapprehension about that. The Interstate Commerce Com- 
mission does not claim that it has a consistent or uniform level of rates. Al- 
most everybody thinks it has. I have read you what the Interstate Commerce 
Commission said. Mr. Hawes, In the southern part of your State now cities 
are being put out of business. From Cape Glrardleu south your town.s in that 
section of Missouri are finding it impossible to do business under interstate 
rates that are inconsistent and illogical with interstate rates that move traffic 
in and out of Missouri in competition with them. The matter has been called to 
the attention of the Interstate Commerce Commission, and it has been the sub- 
ject of conferences, and nothing has been done. There Is more disparity in the 
interstate rates moving in and out of Missouri than there is in the ^lissouri 
rates as compared with Kansas rates. 

Mr. Hawes. Mr. Reed, I would like to ask you a few questions ; it will fmly 
take me a few minutes. First, I would like to know If you are in favor of 
national control of interstate rates? 

Mr. Reed. Of interstate rates? There is no other control. 

Mr. Hawes. You believe in that? 

Mr. Reed. Yes, sir. 

Mr. Hawes. A second question : Do you think that 6 per cent is a reasona!)lo 
return on a proi)er investment? 

Mr. Reed. I can not answer that question yes or no. I have had too much 
experience with rate making. 

Mr. Hawes. You can not answer that question? 

Mr. Reed. Not yes or no. I can answer the question; yes, sir; but I have 
had too much experience with rate making to answer that question yes or no. 

Mr. Hawes. Do you believe that a national body should have power to mi;r- 
gest the intrastate rate? 

Mr. Reed. I can not answer that yes or no, either. 
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Mr. Ha WES. I would like for you to go as far as you please, Mr. Reed, but it is 
impossible under the rules this morning. I am trying to get at the sharp lines 
of definition which will control the minds of this committee and which control 
the minds of Congress. 

Mr. Reed. You are referring to the power to initiate rates under the trans- 
portation act, which the Interstate Commerce Commission did not have before? 

Mr. Hawes. Yes. 

Mr. Reed. It works both ways. There are some advantages and some dis- 
advantages. In my mind the disadvantages outweigh the advantages, but I 
would not want to deliver myself of too dogmatic an answer. 

Mr. Hawes. In your mind it is a very debatable question? 

Mr. Reed. It is a very seriously debatable question, with my tendency to lean 
against it, but not finally. 

Mr. HAWES. Do you think it is possible for a State commission to regulate 
intrastate rates without considering interstate rates? 

Mr. Reed. The firet consideration is to make your rates just and reasonable. 
" Just and reasonable " is a condition or a determination that exists in the calm 
judjoiient of men. It is almost impossible to take any fixed rule or any set of 
figures or any percentages to arrive at what is a just and reasonable rate. 

Mr. Hawes. You are not answering my question. It is a simple question. Is 
it possible to make an intrastate rate without taking into consideration inter- 
states rates? Is it possible to do so? 

Mr. Reed. Yes; it is possible, Mr. Hawes; because there is no more relation 
between the great bulk of the State rates, when you get aside from the revenue 
question and put it on the ground of discrimination — there is no more relation 
between the great group and State rates than there is as to what the rates should 
be. we will say, from Quincy, 111., over to some point in Missouri, 40 or 50 miles 
flistant, as compared with the rate from Cairo, 111., to Poplar Bluff. It would not 
make any difference what those rates were; there will be no discrimination. 

Mr. Hawes. Then you believe it is possible for a State comiuission to control 
intrastate rates without considering interstate rates? 

Mr. Reed. I do not say absolutely without consideration ; but I say in the great 
bulk of cases there is no relation. 

Mr. Hawes. I know ; but my question is plain. I asked you if it is possible 
for a commission to control intrastate rates without considering interstate rates? 
Is it po.ssible? 

Mr. Reed. Mr. Hawes, on what basis would you have your consideration pro- 
ceed? On revenue or discrimination? 

^Ir. Hawes. Both. 

Mr. Reed. If you consider your case upon the revenue side, then a level of 
intrastate rates that returns to the carriers any amount, whether it is 6 per cent 
or otherwise — ^just the same as the interstate rates return a particular amount — 
is a proper revenue basis. If you want the discrimination basis considered, then 
all you have got to do is to adjust your rates one side or the other so that there 
will be no prejudice to persons or localities. And prejudice, under the Shreve- 
port doctrine, may exist just as much — more likely, as a matter of fact — in the 
interstate rates than In the intrastate rates. 

Mr. Hawes. Mr. Reed, is it your idea that the Interstate Commerce Commis- 
sion should be abolished? 

Mr. Reed. No, sir. 

Mr. Hawes. You believe in a national body? 

Mr. Reed. Yes, sir. 

Mr. Hawes. So the grounds of your complaint are largely these — the re;,'ula- 
tlon.s of the present Interstate Commerce Commission and the lack of close con- 
tact with the State commissions? 

Mr. Reed. I would not want to answer that in the affirmative. The thing 
which has been undertaken is, in my judgment, an impossible thing. I am not 
saying this because I am a member of the Kansas commission; that is tem- 
porary. I am a citizen of Kansas and a citizen of the Tnited States. I want a 
Kouml governmental policy, and I want Kansas to conform to that sound gov- 
ernmental policy ; but you have got a question so large and comprehensive and 
complex that the policy upon which the transportation act embarks will never 
be successfully carried out. And that has been demons trate<l. 

Mr. Hawes. Mr. Reed. Congressman Graham — having in mind, probably, 
the War Risk Bureau, which was at that time a centralizeil body and which 
this committee decentralized by State agencies — suggested an idea as to which 
I have not secured your full answer. Do you believe that if the Interstate 
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Commerce Commission would exercise its authority over intrastate rates 
through local agencies closely in touch with local conditions it would bring 
about a more satisfactory state of affairs? 

Mr. Reed. Mr. Hawes, I served the Post Office Department for many years, 
and have had more experience in the transportation of mails under the Post 
Office Department than any other man in the United States ever had. I have 
studied the question of centralization and decentralization in the post office. 
The Post Office Department, like the War Risk Bureau, handles mail between 
post offices, and in the part where I was, in the railway mail, it decentralized 
its authority by having division headquarters. But those are comparatively 
small matters, dealing with one thing, as compared with the business struc- 
ture affected by freight rates. In a State like Illinois or Iowa or Minnesota 
or Kansas I do not think it can be done. 

Mr. Hawes. Well, let us get back to my question. You do not think it could 
be done? 

Mr. Reed. I do not think the regional plan for the Interstate Commerce Com- 
mission is seriously worth consideration, Mr. Hawea 

Mr. Hawes. Then exactly what do you recommend that this committee should 
do? Take from the Interstate Commerce Commission some of its powers and 
deposit those powers with the State commissions? 

Mr. Reed. Mr. Hawes, the citizens interested in this matter have had so 
many assurances from Members of both Houses of Congress that in the enact- 
ment of the transportation act it never was intended to go beyond the Shreve- 
port doctrine 

Mr. Hawes. Mr. Reed, I am not interested in the opinion of anybody but 
Conamissioner Reed. 

Mr. Reed. Very good, sir. Thank you. I was trying to give you the back- 
ground of this thing, which you have heard before. Senator Cummins has 
said fifteen times, to my personal knowledge 

Mr. Hawes. I am not interested in Senator Cummins* opinion at this time. 
I wanted to take advantage of the testimony of an independent man and find 
out from him not the complaints against the commission — which may havo 
been well made, in part — but when this law is written the men here will want 
to know what you want done; and, first, I want to know whether you are 
opposed to the national commission? You say no? 

Mr. Reed. I am not, emphatically. 

Mr. Hawes. And you are not opposed, as I understand It, to the national 
control of interstate rates. You qualify your answer to that? 

Mr. Reed. Not on interstate rates, no ; absolutely not on interstate rates. 

Mr. Hawes. You believe that should be under national control? 

Mr. Reed. It must necessarily be. 

Mr. Hawes. Now, then, we are getting down to what you gentlemen are here 
for. Do you want to separate national control from Intrastate rates entirely, 
absolutely? 

Mr. Reed. Except so far as 

Mr. Hawes. Or do you want a joint control, or a greater measure of control 
by the State commissions than they now possess? Which Is it? 

Mr. Reed. Of course, it would take long discussion of the theory 

Mr. Hawes. The first question Is this: I will state it again. You want to 
divorce all control of Intrastate rates from the national commission? 

Mr. Reed. No, sir. 

Mr. Hawes. You do not? Then how far do you want to separate it from 
them? 

Mr. Reed. I want to go back to the place where every State was allowed to 
regulate its own Internal commerce, with a full appreciation of the fact that 
the instrumentality of commerce handles both Interstate and Intrastate com- 
merce, and that there shall be no undue burden Imposed either way, that each 
kind and class of commerce shall bear its own burden. The national commis- 
sion would determine what Is a proper part of the burden to be borne by inter- 
state commerce and the State commissions as to Intrastate commerce, the State 
authority giving way to the national authority when there Is a proper deter- 
mination that a discrimination, either in revenue or in rates, has been eatab- 
llshed. Have I answered your question? 

Mr. Hawes. I think we are getting down to It, Mr. Reed. 

Mr. Reed. But I want that determination to be made in a proper way and 
not in an arbitrary manner, as has been done. 
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Mr. Hawes. I think that is being made clear here by all these witnesses. 
Now, see if I have it right. You believe in national control of interstate rates? 

Mr. Reed. Interstate rates ; yes, sir. 

Mr. Hawes. And an enlarged control of intrastate rates by the State com- 
missions, but not an absolute control? 

Mr. Reed. That is correct. 

Mr. Hawes. And then you suggest, I assume, that the present method of pro- 
cedure of the Interstate Commerce Commission shall be changed? 

Mr. Reed. Unquestionably, Mr. Hawes. 

^Ir. Geaham. May I interrupt you a moment, Mr. Hawes? I have a matter 
here that I am very anxious to dispose of before 12 o'clock. Inasmuch as the 
witness will be here to-morrow, can you continue your examination at that 
time if I interrupt you here? 

Mr. Hawes. Yes. 

(The opinion and order of the Kansas Commission submitted by the witness 
is here printed in full, as follows:) * 

Opinion and Order of the Court of Industrial Relations, State of Kansas, 

Dated October 9, 1920. 

[Docket No. 3451.] 

Ill re application of the Atchison, Topeka & Santa Fe Railway Company; 
Union Pacific Railroad Company; Missouri Pacific Railroad Company; the 
Chicago, Rock Island & Pacific Railway Company ; St. Louis-San Francisco Rail- 
way Company ; the Missouri, Kansas & Texas Railway Company, and .C. E. 
Scliaff, its receiver ; the Kansas City Southern Railway Company ; the Kansas 
City, Mexico & Orient Railroad Company, and William T. Kemper, its receiver ; 
the Chicago, Burlington & Qulncy Railroad Company ; the St. Joseph & Grand 
Island Railway Company; Midland Valley Railroad Company; Kansas City, 
Kaw Valley and Western Railway Company ; Joplin & Pittsburg Railway Com- 
pany ; Kansas City Terminal Railway Company ; Missouri & Kansas Railway 
Company; Wichita Northwestern Railway Company; the Arkansas Valley 
Interurban Railway Company; Union Traction Company; the Garden City 
Western Railway Company, for horizontal Increases X)f 35 per cent In freight 
rates, 20 per cent In milk rates, 20 per cent In passenger fares, and 50 per cent 
In Pullman fares covering Kansas^ intrastate business. 

appearances. 

For the court : W. L. Huggins, presiding judge ; Clyde M. Reed, judge ; George 
H. Wark, judge ; A. E. Helm, commerce counsel. 

For the carriers: J. L. Coleman and William R. Smith, for the Atchison, 
Topeka & Santa Fe Railway Company and other petitioners ; J. M. Connell, F. 

B. Houghton, C. W. Sowle, J. R. Koontz, for the Atchison, Topeka & Santa Fe 
Railway Co. ; Luther Bums, for the Chicago, Rock Island & Pacific Railway Co. ; 
D. R. Lincoln and J. M. Challiss, for the Missouri Pacific Railroad Co. ; T. M. 
Lillard, for the Union Pacific Railroad Co. and the St. Joseph & Grand Island 
Railway ; E. A. Boyd and E. H. Shaufier, for the Kansas City, Mexico & Orient 
Railroad Co.; O. T. Atherton and George T. Atkins, jr., for the Missouri, Kansas 
& Texas Railway Co.; J. R. Mills, for the Kansas City Southern Railway; 
Clyde Taylor, for the Kansas City, Kaw Valley & Western Railway Co., and the 
Joplin & Pittsburg Railway Co. ; W. H. Barton, for the Salina Nothern Bail- 
road Co. 

For the shippers: CliflFord Thorue, for the Western Petroleum Refiners Asso- 
ciation. American IndeixMident Petroleum Association, Farmers Cooperatlvt^ 
Grain Dealers Association of Kansas, and National Live Stock Shippers League ; 
S. H. Cowan, for the American National Live Stock Association and the Na- 
tional Live Stock Shippers League; E. H. Hogueland, for Kansas Egg Shippers 
Altsociatlon ; W. P. Huston, for the Wichita Board of Commerce ; J. H. Mercer, 
for Kansas Live Stock As>*()ciation ; J. K. Wyatt, for Anderson & Gustafson, 
Inc. ; Harry Sharp, for Associated Industries of Kansas ; M. A. Gray, for the 
H. D. Lee Mercantile Co.: B. L. Glover, for the lola Cement Mills Traffic 
Association ; C. E. Warner, for Southwestern Interstate Coal Operators' Asso- 
ciiition; I. N. De La Mater, for Kansas-Oklahoma Fruit Jobbers Association; 

C. E. Varner, for the Kanotex Refining Co. ; J. H. Miller and W. S. Lynch, for 
Miller Petroleum Co.; L. D. Summenvell, for the Kansas City Refining Co.; 
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T. A. Helling, for the El Dorado Refilling Co. ; E. C. Barkley, for the Mutual 
Oil Co.; Burt Zimmerman, for the National Refining Co.; R. C. Llghtner, for 
Kansas Oil Refining Co.; P. F. McKirahan, for Mid-Co Petroleum Co.; A. F. 
Winn, for Midland Refining Co.; H. L. McReynolds, for White Eagle Oil & 
Refining Co. ; C. W. Rice, for Vickers Petroleum Co. ; J. S. Longshore, for Sun- 
fiower Oil & Supply Co. ; J. S. Vance, for J. S. Vance. 

OPINION. 

By Reed, judge. 

Governmental operation of the railroads ceased February 20, 1920, under 
provision of what is generally known i\s the Esch-i;:!unimins bill, and which will 
hereafter be referred to as the transportation act. In general terms this act 
provided for a fabric of rates which would yield 5i per cent upon the property 
used and useful in the business of transportation by rail. Permissive authority 
was given the Interstate Commerce Commission to add one-half of 1 per cent. 
The Interstate Commerce Commission exercised its discretion and fixe<l the 
return of the railroads at 6 per cont. 

In carrying out the provisions of this act the Interstate Commission C^om- 
mission divided the country into three groups for rate-making purposes. The 
group in which the State of Kansas is included comprises all of the territory 
west of Lake Michigan and of a line drawn from Chicago following the Illinois 
River to St. Louis, thence down the Mississippi River to the Gulf. Subsequently 
this group was subdivided, and west of a line which roughly follows the 
Rocky Mountains a group was created known as the Mountain-Pacific group. 
No separation was made by the Interstate Commerce Commission of values, 
revenues and expenses of the railroads operating west of Chicago and the ]VIis- 
sissippl River to show these factors for rate-making purposes as between the 
Western Group and the Mountain Pacific Group, so that in dealing with the 
subject in this opinion the Western Group will be treated as hereinbefore 
defined. 

In each of the three main groups the Interstate Commerce Commission found 
a valuation of railroad property and fixed a rate of return that would allow 
the carters as a whole a 6 per cent return upon their property devoted to 
common-carrier purposes. This was calculated upon the revenues for 12 
months ending October 31, 1919, and subsequently adjusted, as aifecteii by 
increased operating expenses, determined by statistics available for the months 
of January, February, March, and April, 1920. Still later further adjustment 
was made to include the increased wages allowed by the decision of the Railroad 
Wage Board which w^s announced July, 1920. In the Western Group the i)er- 
centage of increase in rates allowed by the Interstate Commerce Commission 
was 35 per cent on freight rates, 26 per cent on passenger rates, 20 per cent on 
milk and cream carried on passenger trains, 20 per cent on excess baggage, and a 
50 per cent surcharge on Pullman and parlor-car fares, the revenue accruing 
under the surcharge to be paid to the railroad company. The order of the 
Interstate Commerce Commission in this case, known as Ex parte 74, was 
dated July 29, 1920, and was to become effective on or before September 1, 1920. 
The increases in rates allowed by the Interstate Commerce Commission 
affected only interstate rates, although its calculations were based on the total 
revenues of the carriers, including both interstate and intrastate business. It 
was therefore necessary for the carriers to proceed in the several States for 
such increases as were necessary in intrastate rates to provide the additional 
revenue claimed to be needed because of increased wages and other operating 
expenses. 

The Kansas proceeding. — An application was filed by the carriers in this 
court, and a hearing was had on September 2, 1920. At that time the carriers 
offered in support of their application only the record as made before the 
Interstate Commerce Commission. This record had no application whatever to 
the separate value of the railroad property nor the revenues and expenses of 
such railroads in this State, and is therefore of no material benefit in de- 
termining what increases are necessary in Kansas intrastate rates to nff(>rd 
the carriers a reasonable return. 

It is the contention of the carriers that the railroad situation which brought 
about the order of the Interstate Commerce Commission constituted an emer- 
gency ; that the case was purely a financial one and not a rate case ; that in the 
Western Group (whcih includes Kansas) certain percentages of increase In 
rates were granted by the Interstate Commerce Commission, and that there was 
no discretion vested in this court to make a finding other than one applying 
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the Hanie increase on intrastate business that the Interstate Commerce Com- 
mission granted on interstate business. 

Arguments upon this point were heard, and the court held that it not only 
had jurisdiction but that a duty devolved upon it to ascertain what per- 
centages of increase will produce rates in Kansas that are not unreasonable; 
that this responsibility could not be shifted and that the court would take 
testimony that would enable it to reach a sound conclusion. Thereupon the 
hearing was continued until September 16, and a questionnaire prepared by 
officers of the court was submitted to the carriers asking for certain informa- 
tion regarding valuation of the property in Kansas, the revenue from and the 
exi>enses incurred in conducting Kansas intrastate business. 

At the second hearing upon this case in response to the questionnaire very 
incomplete and indefinite data were submitted by the carriers, it being alleged 
that the time was too short to permit of furnishing complete information in the 
form desired, several months being necessary for this purpose. At both hear- 
ings certain organizations of shippers were represented by counsel and certain 
data were submitted bearing upon the reasonableness of the rate increases 
sought. 

The court fully realizes that the eviden(?e before it is inc<iuiplete and inade- 
quate. Undoubtedly, several months would be required in which to secure the 
information necessary for a careful and intelligent judgment as to what in- 
creases shall be granted upon Kansas business. 

The court has, therefore, proceeded to a consideration of this subject on the 
if^auie basis as the Interstate Commerce Commission considered the railroad 
.situation in the country as a whole. /. c, frcm a standpoint of the revenue 
needed by the Kansas railroads to bring them a return of 6 per cent upon the 
investment in this State, and endeavored to ascertain the general percentage 
increases in revenue* necessary to accomplish that result. The court has ap- 
proached this question in the spirit of liberality, realizing that adequate trans- 
lx>rtation facilities are necessary to the welfare and prosperity of the people 
of this State; that raiU\ay operating expenses have increased materially be- 
cause of the increased price of fuel, materials, and increases in wages ; and that 
undoubtedly an increase over the present revenues of the railroads is a neces- 
sity if adequate and efficient transportation is to be provided the people of this 
State. This court accepts for its guidance in this case the maximum rate of 
net income fixed by Congress and the Interstate Commerce Commission, namely, 

6 per cent. . 

The question of nOuatmi. — The consideration of a gem^ral rate case, involving 
an adjnstment r f revenues of a public utility so as to allow an adequate return 
upon the property used and useful in the transaction of business must proceed 
first to find the valuation of the property so used. There is not available an 
official State-wide valuation of railroad property in Kansas. However, as the 
Interstate Commerce Commission used the property-investment account as a 
bas's and proceeded to fix rates upon a modification of that basis, this method 

will be briefly discussed here. ., ^ ^ ^ ^ 

The aggregate property investment or book cost of the railroads reported to 
the Interstate Commerce Commission was $8,818,454,872. (I. C. C, Ex parte 74, 
n 228 ) This value was reduced 8.147 iier cent by the Interstate Commerce 
Commission, or to a value of $8,100,000,000. The figure used by the Interstate 
Commerce Commission, therefore, is 91.853 per cent of the book ccst as reported 
bv the carriers. The basis of such reduction is nowhere stated by the Inter- 
state Commerce Commission so far as this couit has knowledge. The figure, 
flierefore, of $8,100,000,000, as representing the value of the railroads in this 
territorv, is the opinion of the Interstate Commerce Commission, based upon 
wnie formula or method of determining values unknown to this court. This 
^urt isTf the opinion that in fixing value of railroad property it would be 
more logical and consistent to apply the percentage of value as found by the 
"nuation department of the Interstate Commerce Commission, so tar as the 
work of that department has prccei>ded, this percentage being understood to 
^83/21 per cent of the book value. If this method had ^^^^^^^'^^^^'^ ^^ 
tiiA railroad nroDerty Ui the western group would have been $7,337,836,299. 
' For rSun)^^^^^ tins case this court will fellow the basis of valuation ^^^^ 
,ii>fi>rinined bv the Interstate Commerce Commission, and will therefore apply 
oSTr cent to the property-Investment accounts of the railroads whose rotes 

^^^r^rni^'^^^rc^^^^^^^ /.n.....-Before arriving ^^^^ -^^^^ 

whore the question of the increase in rates necessary In Kansas may be con 
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sidered, it seems proper to briefly discuss the finding of the Interstate Com- 
merce Commission as applied to the entire western group. 

The railroads in their presentation of the case have insisted that the action 
of this court must square with that of the Interstate Commerce Commission, 
and that the percentages in increase must be the same. Therefore, it seems in- 
cumbent upon this court to examine the increase allowed in the western group, 
of which Kansas is a part. While the Interstate rates were fixed by the In- 
terstate Commerce Commission, every citizen of Kansas, whether a shipper 
or not, is directly concerned in the transportation charges and can not escape 
sharing the burden of providing adequate revenues for the railroads. In con- 
sidering the calculations below it must be borne in mind that the purpose of 
these increased rates is to give the carriers a net return of 6 per cent upon 
the property found to be used and useful in the transaction of busineas in the 
western group. 

As has been stated, the Interstate Commerce Commission found that the 
railroad property in this group was, for the purpose of making rates, valued 
at $8,100,000,000. A 6 per cent return upon this amount is $486,000,000. The 
net operating return of the railroads for the period considered by the Interstate 
Commerce Commission, as adjusted to cover increased operating expenses, was 
^170,050,3K)5. There will be derived, according to the estimate of the railroads, 
from the increased rates in the group on passenger fares, Pullman fares, milk 
and cream, and excess-baggage charges, $114,730,447. The sum of the net in- 
come and the effect of the increased passenger rates, etc., is $284,780,752. A 
margin is left between this sum and the $486,000,000 necessary, of $201,219,248. 
To this must be added the effect of the wage increase as made by the Railroad 
Wage Board in its decision made In July this year, which it is estimated will 
amount in this group to $237,281,659. Therefore, the amount necessary to raiso 
from an increase in freight rates in the entire group is $438,500,907. The total 
freight revenues of all the railroads in the western group during the period 
under consideration was $1,803,870,266. The amount it is necessary to raise 
from freight revenues Is 24.30' per cent of the total freight revenues. The 
Interstate Commerce Commission laid an increase of 35 per cent upon the total 
freight revenues of the western group. Nowhere in the record in this case 
before this court nor before the Interstate Commerce Commission, or in thp 
opinion of the Interstate Commerce Commission fixing the Increase, is there 
found any information which furnishes an explanation of the making of a 35 
per cent increase In freight rates covering the whole group, when a 24.3 per 
cent increase (assuming that the full passenger rate increases were allowed) 
would have been suflicient. 

The difference in the revenue estimated to be necessary, as found by the 
Interstate Commerce Commission, to give the railroads a 6 per cent return 
on the value of their lines in the western group and the estimated revenue 
accruing under its order, whereby passenger rates were to be increased 20 
per cent and freight rates 35 per cent, is $192,853,686. 

The following table shows at a glance the basis of calculation used : 

Western District. 

Property investment (found by I. C. C.) $8,100,000,000 

Six per cent return 486,000,000 

Adjusted net railway operating income (12 months) 170,060,305 

Yield from increased passenger rates, etc 114,730,447 

284, 780, 752 

Deficit 201, 219. 248 

Wage increase *_ 237. 281, 668 

Amount necessary to obtain from increase in freight rates 488, 500,907 

Estimated freight revenue j 1,803,870,266 

Percentage of increase necessary to yield 24.3 

I. C. C. allowed percentage 85 

35 per cent of freight revenue is $631, 364. 503 

Excess above 6 per cent return 192, 853, 686 

The deduction drawn from the above analysis is startling. It clearly Indi- 
cates a serious error has been made in the calculations upon which the rate 
increases in the western group were based. The error is of such magnitude as 
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to challenge attention, and brings up for consideration the question as to 
whether the basis used in this analysis is correct. It may be said here that 
the identical analysis applied to other groups shows a result within a fraction 
•of a per cent of the rate increase ordered by the Interstate Commerce Com- 
mission. The same calculation used in the eastern district shows an increase 
of 38.705 percentage of increase in freight rates to be necessary, and a 40 per 
-cent increase was ordered by the Interstate Commerce Commission. In the 
southern .district this calculation shows an increase of 24.53 per cent in freight 
rates and 25 per cent was ordered. 

This court, while not attempting to review the action or order of the Inter- 
:state Commerce. Commission, can not permit to pass unnoticed an apparent error 
of such importance to the people of this State. 

The KanacLS rates. — ^Kansas, as has been stated, is included in the territory 
designated by the Interstate Commerce Commission as the western group. 
In this group as a whole the Interstate Commerce Commission ordered various 
increases for the purpose of affording the railroads a 6 per cent net return 
Tipon the value of their property. It is now within the province of this court 
to consider what increase should be allowed on Kansas business to bring an 
equal return to the railroads of this State on the property within this State. 

As has been said, no evidence of value was offered by the carriers touching 
upon the value of the property, the revenues or the expenses, on Kansas intra- 
state business. Very little information bearing directly upon this point is 
.available, and it is readily granted that the conclusions which have been ^ 
reached by this court are based upon general principles rather than upon 
concrete knowledge. Before dealing directly with the rate increases deter- 
mined to be necessary in Kansas, consideration will be given to the relation 
between the business of the railroads serving Kansas and the business of the 
railroads in the entire western group. The Interstate Commerce Commission 
found that certain increases were necessary in the group as a whole, but this 
group covers an immense territory, ranging from Lake Michigan to the Rocky 
Mountains and from Canada to the Gulf of Mexico. All classes and condi- 
tions of railroads are found in this territory, varying in operating conditions 
and density of traffic, which are most important in fixing transportation 
<!harges. 

We are in this case considering only the increases which should be made 
on Kansas intrastate business, and it will be helpful to determine whether the 
needs of the carriers in this State are uniform with those which are found to 
obtain in the group as a whole. The following tables will be useful as show- 
ing the relation of the business of Kansas railroads as compared with the 
-whole western district: 

Table No. 1. — Statement ahotcing the operating revenues and net revenues per 
tnUe of road operated for 12 roads serving Kansas ^ compared with the western 
district as a whole. 

[Authority: Figures were taken from the Interstate Commerce Commission's Statistical Reports.] 



Year. 



Ending .Time 30, 1913 

Ending June 30, 1914 

Ending June 30, 1915 

Ending June 30, 1916 

Ending Dec. 31, 1917 

Ending Dec. 31, 1918 

Ending Dec. 31, 1919 

Five months, Jan. 1 to May 31, 1920 



Operating reve- 
nues per mUe of 
road operated. 



Kansas 
roads .1 



$10,092 

9,713 

9,602 

10,813 

13,275 

15,774 

17,536 

7,892 



Western 
district. 



S9,988 

9,539 

9,197 

10,476 

12,405 

14, 411 

15,859 

6,881 



Net revenues per 
mile of road op- 
erated. 



Kansas 
roads.i 




Western 
district. 



$3,374 
3,063 
3,017 
3,815 
4,160 
3,127 
3,020 
867 
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Table No. 2. — Statement showing the ton-miles of revenue freight per mile of 
road operated {density of traffic) for 12 roads serving Kansas^ compared 
with the western district a<s a whole. 

[Authority: These figures were taken from the Interstate Commerce Commission's Statistical Reports. | 



Year. 



Ending June 30, 1913 
Ending June 30, 1914 
Ending June 30, 1915 
Ending June 30, 1916 
Ending Dec. 31, 1917 
Ending Dec. 31, 1918 



12 Kansas 
roads .1 



780,560 i 
754,682 
771,954 
901,277 
1,156,655 
1,212,930 



Western 
district. 



788, 26.^ 
738,714 
713,718 
871,122 
1,058»529 
1,065,550 



I The 12 Kansas roads are as -follows: Atchison, Topeka & Santa Fe, Chicago, Burlington & Quincy, 
Chicago Great Western, Chicago, Rock Island & Pacific, Kansas City, Mexico & Orient, Kansas City- 
Southern, Midland Valley, Missouri, Kansas & Texas, Missouri Pacific, St. Joseph & Grand Island, St. 
Louis-San Francisco, Union Pacific. 

The above tables show a most interesting comparison between the business 
of the railroads serving this State and the business of all of the roads serving 
the entire western group. (It must be understood that the business referred to 
is not Kansas business only, but the entire business of the 12 systems serving 
the State of Kansas.) A close scrutiny of these tables discloses the fact that 
year by year, beginning with 1913 and ending with 1918, the business of the 
railroads serving Kansas has grown out of proportion to the total of the joads 
in the western district. The trend indicated in the tables above is emphasized 
in the comparison of business during the first five months of 1920 as com- 
pared with the same months of 1919; and a similar comparison for all of the 
western district class 1 carriers: 

Table No. 3. — Comparison of the operating revemies and net operating revenues 
for the first 5 months of 1920 with same 5 months of 1919 for 11 roads serving 
Kansas compared with the western district as a whole. 

[Authonty: The figures for the individual roads were taken from the railway earnings section of the Com- 
mercial and Financial Chronicle; and those for the Western district from tne Interstate Conuneree Com- 
mission's monthly returns of revenues and expenses. 1 



Atchison, Topeka & Santa Fe.. 
Chicago, Burlington & Quincy . 

Chicago Great Western 

Chicago, Rock Island & Pacific. 
Kansas City, Mexico & Onent.. 

Kansas City Southern 

Missouri. Kansas <& Texas 

Missouri Pacific 

St. Joseph & Grand I.sland 

St. Louis-San Francisco 

Union Pacific 



Total 

Per cent of increase 

Western district, class 1 carriers. 
Per cent of increase 



Railway operating revenues 
Jan. 1 to May 31, inclu- 
sive. 



1919 



$64,737,465 
56,265,549 

8,026,632 

40,295,542 

465,685 

5,896,427 
12,805,946 
34,666,488 

1,062,245 
29,220,477 
41,205,957 



294,648,413 



755,888,907 



1920 



S83, 170, 103 
60,151,061 

9,0S&60O 

51,121,766 

613,626 

7,229,9S2 
14,747,577 
44,167,859 

1,267,077 
34,974,331 
46,475,328 



362,007,280 
22.9 

905,670,773 
19. S 
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Table No. 3. — Comparison of the operating revenues and net operating revenues 

for the first 5 months of 1920, etc. — Continued. 



Atchiflon, Topeka & Santa Fe.. 
Chicago, Burlington & Quincy. 

Chicago Great Western 

Chicago, Rock Island & Pacific. 
Kansas City, Mexico & Orient. 

Kansas Citv Southwn 

Missouri, Kansas & Texas 

Missouri Pacific 

St. Joseph & Grand Island 

St. Louis-San Francisco 

Union Pacific 



Net railway operating reve- 
nues, Jan. 1 to May 31, 
inclusive. 




Total 

Per cent of increase 

West^Ti district, class 1 carriers. 
Per cent of increase 



$13,143,665 

10,675,666 

419,908 

3.008,647 

1246,996 

715,341 

1,037,026 

2,248,270 

» 79, 549 

5,157,816 

12,555,384 



48,635,178 



100,288,064 



$21,484,387 

9,ns,348 

9,867 

4,694,768 

1212,320 

1,344,494 

2,092,303 

5,249,589 

130,323 

6,267,536 

14,363,718 



64,982,367 

33.6 

$112,767,261 

12.4 



1 Deficit. 

It will be observed that on the gross busines of the 11 roads named, which 
serve the State of Kansas, there is an increase of 22.9 per cent in 1920 over 1919, 
while on the gross business of the roads in the western d strict as a whole 
there is an increase of only 19.8 per cent, A more significant deduction is to be 
drawn from the fact that the railroads serving Kansas operated under condi- 
tions enabling them to increase their net earnings 33.6 per cent during this 
period while the western district curriers as a wh<>le increased only 12.4 per 
cent. A still more significant deduction is that the net operating revenues of 
the Kansas ra.lroads increased more than 'their total operating revenues, while 
in the group as a whole the Increase in business w^as not comparable with the 
increase in operating expenses, and therefore the net returns relatively de- 
creased instead of keeping pace with the increase in business. These figures 
point to an unquestionably favorable condition of the Kansas carriers. 

Increase necessary in Kansas. — We are now up to the consideration of the in- 
crease in rates upon Kansas intrastate business which should be granted the 
carriers serving this State. It will illuminate the subject to consider an analy- 
sis of the business of this State based on the revenues for 1910 and expenses as 
adjusted to reflect the increased operating costs occasioned by wage increases 
increased fuel and material expenses. 

Statement showing the amount of increase in freight <ind passenger revenues 
for all Class I roads operating in Kansas (except Midland Y alley, for which 
no report for 1910 has been filed) necessary to yield 6 per cent upon the in- 
restment in road and equipment, plus material and supplies, using the year 
1919 adjusted to^ reflect present conditions. 

KANSAS BUSINESS. 

C)lH»ratIng revenues 1919, actual $126,495,804 

Operating expenses 1919, actual $103,829,972 

Adjustment for increased expenses (5.656 per cent)- 5, 646, 991 

Adjustment for wage increase, estimated (16.45 per 

cent) 14, 542, 168 

' 124,019,131 

^et operating revenues . 2, 476, 673 
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Taxes (16.78 per cent) : $5,089,617 

Uncollectable revenue (15.73 per cent) 23,798 

Rentals, hire of equipment and joint facilities (16.78 

per cent) 1,326,5^ 

Total deductions 1 $6, 440, 005- 

Net railway operating income adjusted *3, 963, 332 

Book investment in road and equipment 2, 800, 061, 873 

Applying 91.853 per cent, being the percentage that 
the valuation reported was of the total invest^ 
ment in road and equipment (as adopted by 
I. C. C.) . 2,571,856,830 

Material and supplies 88,650,862 

2, 660, 507, 692 

Proport on assigned to Kansas (16.78 per cent) 446,433,190 

6 per cent on above value equals 26, 785, 991 

Adjusted net railway operating income as above > 3,963,332^ 

Deficit 30, 749, 323 

Percentage of freight and passenger revenue necessary to equal 24. 3^ 

From the above analysis it will be seen that, based upon the valuation accepted 
by the Interstate Commerce Commission and the increased expenses which the- 
railroads may be required to meet, a total revenue of $30,749,323 will be re- 
quired. This amount would require an increase of 24.3 per cent in revenues 
if the increases were allowed upon nil classes of traffic, both freight and pas- 
senger, alike. 

Passenger 7'ates. — In dealing with the relation of these two classes of traffic 
the Interstate Commerce Conimisson in its opinion, in Ex parte 74. page 241. 
says : " The foregoing would seem to indicate that such increase as is approved 
upon passenger traffic may properly be less than the percentage increase ai)- 
plied to freight traffic." 

Since 1918 the passenger rates in Kansas have been increased 50 per cent. 
Up to June 10, 1918, this State enjoyed a passenger rate of 2 cents per mile. 
The present rate is 3 cents per mile. Under the conditions that exist pas- 
senger service has been, generally speaking, nrore profitable per train-mile 
than freight service, due to the fact of operating economies in handling of 
passenger traffic and the lesser increase in freight rates than in passenger 
rates. The freight operating ratio of the Santa Fe Railway for 1919 was 74.53 
per cent of its freight revenues, while the passenger service operating ratio 
was 67.84 per cent. It is the belief of the court that under these circumstances 
the passenger service in Kansas may, for the present at least, be exempted 
from an increase in paasenger fares, excepting the 50 per cent surcharge on 
Pullman fares as fixed by the Interstate Commerce Conimisson. which the 
order in this case will authorize the carriers to impose. 

77te freight revenues. 

Freight revenues for 1919 $86,614,625 

Increase as indicated for six months, as January to June, 1920 

(20.67 per cent) 17,903.242 

Estimated freight revenue for 1920 104.517,867 

Per cent increase in freight rates necessary to bring 6 per cent on 

allowed valuation ($446,433,190) 29.4 

The freight revenues on both Intra and inter state business in Kansas for 
1919, as indicated by reports to this court, were .$80,014,625. During the first 
six months of 1920 the Increase In freight revenue as compared with the same 
period In 1910, was 20.67 per cent, which, If continued through the year, will 
yield an Incre^ised revenue of $17,903,242, which would bring a total freight 
revenue for the year 1020 on Kansas business, both State and Interstate, of 
$104,517,867 ; therefore, applying {he need of the carriers for additional revenue 

1 Deficit. 
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to the freight traffic would require an increase of 29.4 per cent, it is the 
judgment of the court that with certain exceptions, to be hereinafter noted, 
the carriers may be allowed to advance their freight rates 30 per cent 

Excepted commodities, — ^During the period of Government operation of rail- 
roads certain of the heavy commodities of Kansas have already sustained a 
disproportionate increase in rates. Upon crude oil and kindred commodities 
bearing the same rate an Increase of substantially 100 per cent has been made. 
The increase on coal traffic has ranged from 40 to 90 per cent. On certain 
other commodities, such as sand, gravel, crushed stone, brick, and cement^ 
the increases have been such that the application of the full rate of increase 
allowed under this order would probably strangle a considerable proportion of 
the traffic; therefore, it is the judgment of the court that crude oil and oil 
products taking the same rates should be exempted from any Increase in rates 
at this time. A flat increase, expressed in cents per hundred pounds, will 
be allowed upon sand, gravel, crushed stone, brick, and cement. A graduated: 
increase, expressed in cents per ton, will be allowed upon coal, the proportional 
increases to be based upon the distance carried. 

As previously expressed in this opinion, the court has approached the re- 
vision of rates in accordance with the needs of the carriers in a liberal spirit. 
It desires to grant the transportation companies increases in rates which will 
provide all the additional revenues needed to furnish an adequate and efficient 
service, and to allow them a fair return upon their property. I^ss than this 
the court should not consider; more than this the carriers should not ask. 
Transportation costs are as much a tax upon the public as those which are 
paid Into the public treasury for the support of government. In this period 
of economic readjustment under which commodity prices are seeking a lower 
level, an extravagant increase in transportation rates bringing a return to 
the carriers more than is needed would be an unjust burden and a check 
upon the tendency of conditions to resume a more nearly normal basis. The^ 
court believes that the decision which it has reached is liberal to the Kansas, 
railroads and fair to the Kansas public. 

An order will issue in accordance with the views expressed herein. 

Judge Wark concurs. 

In the Coukt of Industrial Relations, State of Kansas. 

[Docket No. 3451.] 

In the matter of the application of common carriers in the State of Kansas for 
authority to put in effect increases in freight and passenger charges similar ta 
those authorized by the Interstate Commerce Commission. 

OBDER. 

Now on this 9th day of October, 1920, this case being at issue upon the petition 
of the applicants and interveners hereinbefore named, and hereinafter referred 
to as carriers, asking for authority to increase Kansas intrastate rates, fares, 
and charges by the percentages recently authorized upon interstate traffic by 
the Interstate Commerce Commission, and having been duly heard and sub- 
mitted by the parties, and a full Investigation of the matters and things in- 
volved having been had, and the court having on the date hereof made and filed 
its report containing its findings of fact and conclusions thereon, which said 
report is hereby referred to and made a part hereof : 

Now on the evidence in the case and after due deliberation it is hereby 
ordered : 

1. That the carriers herein be, and they are hereby, authorized to publish 
and make effective, on 10 days' notice, tariffs Increasing Kansas Intrastate 
freip:ht rates at present In effect 80 per cent, with a maximum Increase on specific 
commodities as hereinafter otherwise provided. 

2. That the carriers herein be, and they are hereby, authorized to publish and 
make effective, on 10 days' notice, tariffs naming a surcharge upon passengers 
in Bleeping and parlor cars amounting to 50 per cent of the charge for space 
In such cars, such charge to be collected in connection with the charge for space 
and to accrue to the rail carriers. 

•3. That the carriers herein be, and they are hereby, authorized to publish and 
make effective, on 10 days' notice, tariffs increasing the present rates in effect 
to the following extent and on the specific commodities mentioned : 
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Brick and articles basinj? thereon 1 cent per 100 pounds. 

Cement and articles basing thereon 2 cents per 100 poumls. 

Crushed stone, sand, ^avel, and articles basing 

thereon ^ cent per 100 pounds. 

Coal : 

Where rate is $0:00 to $1.00 per ton 15 cents per net ton. 

Where rate is $1.01 to $1..50 per ton i 20 cents per net ton. 

Where rate is $1.51 to $2.00 per ton 25 cents per net ton. 

Where rate is $2.01 to $2.50 per ton 30 cents per net ton. 

Where rate is $2.51 to $3.00 per ton 35 cents per net ton. 

Where rate is $3.01 or higher per ton 40 cents per net ton. 

4. That the carriers herein be, and they are hereby, authorized to publish and 
make eiTective, on 10 days' notice, tariffs increasing the present rates in effect 
for switching, transit, weighing, diversion, reconsignment, storage, and transfer 
where tariffs provide separate transfer charges against shippers for such service, 
30 per cent. 

5. That the carriers' application for increases in passenger fares, excess- 
baggage rates, and rates on milk and cream carried on passenger trains is 
hereby denied. 

6. That the carriers herein shall make no increases on petroleum crude oil. 
fuel oil, road oil, petroleum asphalt, petroleum wax tailings, and petroleum gas 
oil at present in effect and applicable on Kansas intrastate business. 

7. That the increases herein authorized shall not apply to the minimum charge 
of $15 per carload covering line-haul movements, to the minimum class scale as 
provided in the director general's general order No. 28, nor to any minimuin 
charge for shipments of less than carload traffic. 

8. That where divisions between carriers are in the form of specific amounts 
per unit, such amounts shall be increased in the same percentage as the throujrh 
rates or fares are increased. 

9. That where tariffs now provide for the absorption of one carrier of the 
charges of another carrier in specific amounts, such absorptions should be 
revised in accordance with the increases in charges herein authorized. 

10. That in computing and applying all increased rates authorized herein, 
fractions will be treated as follows: 

Where rates are stated in amounts por 100 or any other unit, excH^pt as pri> 
vided in the succeeding paragraph, fracticms of less than one-fourth cent will 
be omitted. Fractions of one- fourth cent or greater, but less than three- fourths 
cent will l>e stated as one-half cent. Fracti<ins of thhree-fourths cent or gi'eatnr 
^^'ill be increased to the next whole ct^nt. 

Where rates are stated in dollars i)er carload, including articles nmving on 
their own wheels, when not stated in auKmnts per 100 pounds or per ton. 
amounts of less than 25 cents will be dropped. Amounts of 25 cents or more 
but leas than 75 cents will be stated as 50 cent. Amounts of 75 cents or more 
but less than $1 will be raised to the next dollar. 

11. That the increases herein authorized shall be effective for the period of 
six months from and after October 21, 1920, at which time said rates shall 
be restored to the basis of rates in effect on February 29, 1920, unless the court 
shall extend the period of effectiveness or change the rates herein authorize<l. 

32. That the court herewith retains jurisdiction of th's cause, of the subject 
matter herein, and of the parties hereto, to make such further or additional 
order on the testimony now before it, or which may hereafter be taken, as may 
seem necessary and just. 

13. That the carriers herein be and they are hereby required to file monthly, 
on and after November 1, 1920, comprehensive statements showing freight, 
passenger and miscellaneous revenues; freight, passenger and miscellaneous 
operating expenses; net operating income from such class of business, divided 
between Kansas interstate and Kansas intrastate traffic. 

14. That the carriers herein be and they are hereby required severally to file 
with this court, on or before February 1, 1921, detail .statements of the value of 
the property devoted to intrastate freight and passenger business within the 
State of Kansas. 

By the court it is so ordered. 

W. L. HUGGTNS, 

C. M. Reed, 
George H. Wark, 

Judges. 
Attest : Carl W. Mookk, Clerk. 
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Appendix. — Statement showing the amount of increase in freight rates vn the 
Southern, Westeniy and Eastern Districts as a whole taken from the Inter- 
state Commerce Comm4ssion*s decision in Ex parte No.- 74t and LamVs Ex- 
hibit, page 4676; WettUng^s Exhibit, page 41 S5; and Supplemental Application 
of Carriers, pages 2 and 3. 



Property Investment found by I. C. C 

Six rer pent return on investment 

Adjuste 1 net railway operating income 

increased passenger rates, etc 

Deficit 

AV age increaae 

Amount to obtain increase from freight rates 

Estimated freight revenue 

Percentage of increase neeossarj- to yield 

I. C. C. aUowed per cent 



Southern 
district. 



1 $2, 000, 000, 000 
120,000,000 
'26,320, 160 
s 36, 110, 569 



58,569,271 

•69,909,491 

128,478,762 

7 518,290,742 

24.79 

25 



Western 
district. 



1)8,100,000,000 

486,000,000 

s 170,050,305 

•114,730,447 



201,219,248 

•237,281,659 

438,500,907 

•1,803,870,266 

24.3 

35 



Eastern 
district. 



1)8,800,000,000 

528,000,000 

4 18,006,219 

•136,709,394 



373,282,387 

•318,729,935 

092,012,322 

•1,788,033,734 

38.706 

40 



I Page 229, Decision in ex parte 74. 

• Lamb's Exhibit 8, p. 4G75 of record in ex parte 74. 

' Wettling's Exhibit 2, p. 4735 of record in ex parte 74. 

< Page 233, Decision in ex parte 74. 

A Carrier's Supplemental Application, ex parte 74, p. 3. 

Carrier's Supplemental Application, ex parte 74, p. 2. 

7 Page 236, Decision in ex i>arte 74. 

<> Page 238, Decision in ex parte 74. 

• Exhibit D, Supplemental Application, ex parte 74. 

( Thereupon, at 12 o'clock m., the committee proceeded to the consideration of 
executive business, and thereafter adjourned to meet at 10 o'clock a. m. to- 
jiKjrrow, Friday, March 3, 1922.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Friday, March S, 1922. 

The committee met at 10 o'clock a. m., Hon. James S. Parker presiding. 

Mr. Parker. The committee will come to order. 

Mr. Reed, this is for the record almost entirely, and Mr. Hawes wants to pur- 
sue the line of questions that he was on yesterday. I heard you say that you 
wanted to leave at 11.15, so I suggest that you go ahead. 

STATEMENT OF MB. CLYDE M. REED— Resumed. 

Mr. Reed. I would be very glad to be excused at 11.15. 

Mr. Hawes. Mr. Reed, I will try to be very brief ; but to refresh your memory 
since last night, I understand that you believe in the national control of inter- 
.♦«tate rates? 

Mr. Reed. Absolutely ; yes, sir. 

Mr. Hawes. And in the conti^ol of intrastate rates the local commission should 
dominate; but the national element in it should not be enirely Ignored? 

Mr. Reed. That is my view. I would like to elaborate just a few sentences 
upon that. 

The railways are instrumentalities of interstate and Intrastate commerce, 
rp to a certain point they could not conflict. There are intrastate rates that 
liave no relation whatever to interstate commerce in nny discriminatory sense. 
Then there are intrastate rates that have a very close relation to interstate rates 
nnd interstate conunerce; and wherever there is any conflict between State 
authority and the national authority, any difference of views or divergence of 
opinion, as a citizen of the United States as well as of Kansas, I concede that the 
national power is supreme. That is my theory and belief. 

Mr. Hawes. I have obsened from your testimony and that of other wit- 
nesses that the point of contact between the State commissioners and the In- 
terstate commissioners, has not been satisfactory, due to two causes: One, to 
the congestion of business l>efore the Interstate Commerce Commission, and the 
otlier is due to the fact that the Interstate Commerce Commission does not give 
the quick and full hearing that the State commissioners believe they are en- 
titled to. 

97090—22— pt 1 12 
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Mr. Reed. Growing out of contact between the State commissions and tlie 
national commission, there developed a belief that there would be advantage 
in cooperation, and those ideas were written into the transportation act in 
section 13. The State commissions have taken those provisions very much 
more seriously than the Interstate Commerce Commission is taking them, and 
as I read into the record yesterday in the Kansas case, where we specifically 
offered cooperation in conference and in Joint hearings for the purpose of 
finding and removing any discriminations that might exist, which we thought 
was absolutely contemplated by the law and that as a matter of fact the 
Interstate Commerce Commission was in duty bound to do, that it was not 
discretionary with us, they refused cooperation. Of course we can not co- 
operate if the cooperation is on one side only. The Interstate Commerce 
Commission is, I think, overburdened, and you want to get this thought clearly 
in mind, if I may be pardoned for putting it that way: The changing of a 
rate or the amendment of a rate structure is a considerably more formal 
matter before the Interstate Commerce Commission than * before the State 
commissions. 

The State commissions will take up complaints upon letters or upon tele- 
phone calls and adjust them with the railroads, and we do that every day. 
The changing of a rate with the Interstate Commerce Commission Is a very 
much more formal matter, requiring more time, and if I may be permitted 
to say at this point — and I want to say it at some point — If the power is taken 
away from the State commissions and all lodged in the Interstate Commerce 
Commission, and the methods now in effect of the Interstate Commerce Com* 
mission are continued there will be no appeals fdr a change in rates, except 
from the very big shippers, because the expense and time Incident to the 
amendment of rates will be prohibitive to the smaller shipper, which is a 
simple matter now with State commissions, but prohibitive with the Interstate 
Commerce Commission except with the larger shipping interests, and you are 
going to limit the complaint on rates to the large and powerful and infiuential 
shippers. 

Mr. Hawes. Mr. Reed, has your national organization of commissioners ever 
met with the Interstate Commerce Commission, where a set of rules of pro- 
cedure would be agreed upon that would expedite business between the various 
commissioners and the national commission? 

Mr. Reed. I am a member of the executive committee of the State Commis- 
sioners* Association, and in that capacity our committee, with Mr. Benton, the 
general solicitor of the association here in Washington, called on the Inter- 
state Commerce Commission about a year ago — to be more exact, I think in 
January, 1921 — at which time we brought up the sections of the transportation 
act that provided for cooperation. We asked for that interview and received 
it, for the purpose of discussing the basis upon which cooperation could be had. 
Now, Mr. Benton later win put into the record the full history of that con- 
ference. Does that answer your question, Mr. Hawes? 

Mr. Hawes. Well, briefiy, has such an agreement been arrived at and reduced 
to writing? 

Mr. Reed. It was declined by the Interstate Commerce Commission. 

Mr. Hawes. It was declined? 

Mr. Reed. Yes, sir. 

Mr. Hawes. That brings us to this point: There are many things that the 
State commissioners complain of as to the point of contact, evidence, etc., that 
the Interstate Commerce Commission has the power to change arbitrarily with- 
out any change of law. In other words, they have the power and it is a matter 
of discretion as to whether they exercise it, according to your point of view, 
in a proper way. 

Mr. Reed. I am not sure I get your thought clearly there, Mr. Hawes. 

Mr. Hawes. I will try to state it again. 

The Interstate Commerce Commission has broad powers, especially in dealing 
with the States commissioners, so that it can make broad rules or very narrow 
rules; it can make unreasonable rules or workable rules. Is it not your idea 
that they have the discretion and the power to do a great many of the things 
that you think ought to be done, but they have failed to do it? 

Mr. Reed. The Interstate Commerce Commission has interpreted these co- 
operative sections — and I think it is still discussing those sections — as purely 
discretionary with them, and the Interstate Commerce Commission has not made 
any rules looking to cooperation or coordination at all, and we tendered our 
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services for the very purpose of assisting In making those rules, and there are 
no rules of that kind hi existence, Mr. Hawes, to-day. 

Mr. Ha WES. But there Is no reason why that cooperation should not be ex- 
tended and a rule agreed upon? 

Mr. Reed. Absolutely none. If we are going to get along at all, either the 
Interstate Commerce Commission has got to take that law as imposing some 
obligation on them, or Congress has got to change it to make it mandatory. 

Mr. Hawes. Now, we are getting right down to the crux of the whole matter. 
Can not the Interstate Commerce Commission do many of the things that you 
gentlemen want them to do without any change of the law? 

^Ir. Reed. The law unquestionably empowers the Interstate Commerce Com- 
mission to cooperate and to determine when conferences and various things may 
be heard, but they do not do it. 

Mr. Hawes. But they have the power to do it if they want to do it. 

Mr. Reed. Yes, sir; that is our position, and we have urged them and tried 
to get them and had a committee go and see them, and I was a member of 
the committee and we discussed it at considerable length, and we had some 
correspondence with them on the subject, but we did not get anywhere because 
the Interstate Commerce Commission's policy was not to cooperate with the 
State commissions in anything that affected these rates. Now, Mr. Hawes, I 
do not want to leave the record imperfect. The Kansas commission has held 
one hearing under this law at the request of the Interstate Commerce Com- 
mission. That is the extent to which our cooperation has been invited. It was 
tt matter of convenience and necessity for a new railroad. I was down here 
and the Interstate Commerce Commission asked us if we would hold a hearing 
and make a record, which we very promptly said we would do and would be 
very glad to do. That is the first sign of cooperation, but that was a matter 
of convenience to them more than anything else. Upon any matter of im- 
portance the Interstate. Commerce Commission has declined all proffers or 
tenders or advances looking toward cooperation with the State commissions 
under the law. 

Mr. Hawes. But it could if it so desired? 

Mr. Reed. It could. 
. Mr. Hawes. The whole national situation, especially tlie railroad situation, 
has been one of confusion and uncertainty to a marked degree within the last 
two years, and that confusion and uncertainty must have had its effect upon 
the administration of the Interstate Commerce Commission. Is it your opinion 
that as the railroad situation adjusts itself, the amount of work done by the 
Interstate Commerce Commission will decrease and systematize more thoroughly 
their relations with the State commissions? In other words, do you make allow- 
ance for the unusual conditions pertaining in this country during the last two 
years? 

Mr. Reed. I do not exactly follow the thought, as I get it, that there is any 
particular relation between the amount of work and the lack of disposition on 
the part of the Interstate Commerce Commission to cooperate, for the very 
reason that in this confused situation, while these State rate cases were being 
thrashed out, that was the time above all times when there should have been 
cooperation which the law contemplated. 

Congress has imposed a great many heavy burdens on the Interstate Com- 
merce Commission. Some of the burdens have been disposed of very hastily 
and without mature consideration — and I am not saying that in a critical sense ; 
ihe Interstate Commerce Commission says that in its report of the commission 
in Ex parte 74, and we all recognize that condition. 

As to how much the work of the Interstate Commerce Commission will de- 
crease as we emerge from the confusion of the last few years, I would be unable 
to express an intelligent opinion without more consideration. 

Mr. Hawes. You believe there must have been a great deal of confusion and 
uncertainty during the last two years that can be more or less avoided in the 
future? 

Mr. Reed. There is much confusion, Mr. Hawes. The world emerges from 
the abnormal condition with very much confused thought, not only in this coun- 
try but in every country, and not only in the railroad business but in every 
business. We are gradually finding ourselves now. That is true of the railroad 
situation as well as other economic situations. Now, the exact degree to which — 
or even the approximate degree — to which that might lessen the burden on the 
Interstate Commerce Commission, I would have to have a more intimate knowl- 
e<lge of the conditions than I have In order to express an opinion. 
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Mr. Ha WES. One more question. Do you believe in the national control of 
interstate rates and State control of intrastate rates, subject to a certain in- 
terest of the national commission, an undefined interest? 

Mr. Reed. The latter part — and on the findings, did you say? 

Mr. Ha WES. No. 

Mr. Reed. I did not hear that. 

Mr. Hawes. I will state it again. We are agreed In the national control of 
interstate rates? 

Mr. Reed. Yes, sir; we are. 

Mr. Hawes. Are we agreed that on intrastate rates the State commissions 
shall dominate in that condition, but subject to an inerest in the national body iu 
intrastate rates? 

Mr. Reed. If you would permit me to substitute the word " control " or " domi- 
nate," and say that the State commission shall control the intrastate rate, subject 
always to a determination of whether the acion of the State commission has 
affected an injury upon Interstate commerce by affecting a person or locality, 
and that that finding should be subject to review by the national authority 
where there is a conflict, I say yes. 

Mr. Hawes. I am through. 

Mr. Pabkeb. Are there any other questions to ask Mr. Reed? Mr. Reed, do 
you want to take any more time? 

Mr. Reed. I would like to make a brief reference — it will not take me but a 
few minutes. 

There has been a suggestion here as to what constructive thought we had. 
From my standpoint, so far as it goes — it does not touch the 15a requirement of 
the law, but deals with discrimination — House bill 8131, introduced by Mr. Hoch, 
meets my views. I think that bill restores the powers of the State commission 
over intrastate rates. It also provides that where there is evidence of discrimi- 
nation that affects persons or localities, or where there is a finding that the rates 
are unreasonably low or noncompensatory, that upon either of those grounds the 
findings of the State commission may be reviewed, and whatever action may be 
determined by tlie national tribunal shall be final. 

I do not want to help the State of Kansas to secede from the Union. There 
have been State commissions in the past, acting according to their best lights at 
that time, that asserted their own prerogatives to an extent possibly that might 
have affected interstate commerce, national commerce. I want to be very clear 
with this committee. I regard the railways as instrumentalities of both inter 
and intrastate commerce. I think by all odds the best national policy is to con- 
tinue the kind of government that we started with, whereby all the rights that 
are inherent in the States shall be exercised by the State, except those powers 
that are delegated to the National Government. One of those powers is the con- 
trol of interstate commerce. 

Mr. Huddleston. May I ask you a question there? It seems that one of those 
powers is the control not merely of interstate commerce but of intrastate com- 
merce. The Supreme Court in the Wisconsin case interprets the original power 
granted by the Constitution to Congress as covering the entire field of transpor- 
tation, upon the theory that nothing concerning intrastate commerce may be 
done without affecting the entire field of transportation. So that when you insist 
in general terms npon adherence to what you call the " old idea " yon are insist- 
ing on the decision in the Wisconsin Rate case, it seems to me. 

Mr. Reed. I do not quite interpret it so. You have got to base your views or 
opinions upon the fact that railroads are the instrumentalities of both lntf»i*state 
and intrastate commerce, and that somewhere along the line there may possibly 
come a conflict. * If every railroad ended at a State line and handled nothing but 
intrastate business, you would have a different situation : but they do not. They 
run all over the country, and on the same rails and the same trains. Tliey handle 
both kinds of connnerce. That is the practical situation that we have arrived at. 

Mr. Huddleston. Now, is it possible, in view of that statement you have Just 
made, to i)lace in one body the control of this connnon instrumentality in th«* 
exercise of certain of its functions, and in numerous other bodies the control 
in the exercise of others of its functions, when all its various functions are 
so intimately related and interlaced that it is impossible to separate them? 

Mr. Reed. That is just what I am going tx) get at, Mr. Huddleston. If you 
will go back to the Minnesota Rate case, I think you will fln<l a very clear 
statement by the Supreme Court, written by Justice Hughes, that touches thai 
very thing.' While the two classes of commerce are handled over the sann» 
rails and by the same instrumentalities, yet in many of their relations to trade 
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aud business they are quite distinct; and because this is a vast country, tre- 
mendous Itt its territjorial extent and tremendous in its extent and volume of 
its business, we find that local police regulations, if you please, are necessary. 
That is just as much true of the railroads as it is of education or health or 
anything else. It is just as much to the interest of the United States Govern- 
ment that the State of Kansas shall have first-class health regulations, because 
the citizens of Kansas are citizens of the United States, and yet the Govern- 
ment of the United States would not undertake to say that because of that 
fact '* we are going Ijo exercise complete control over your health regulations 
and your educational relations." 

Now, there is possible to be made a distinction in the handling of interstate 
and intrastate conunerce, and that always has been made up to the time of the 
transportation act, and it was the theory' of many of the Members of Congress 
on both sides that supported and vote d for that law that it still made that 
4listinction. Now, I interpret the Supreme Oourt decision as holding that the 
National Government has power and that Congress has exercised that power, 
but it does not undertake to pass judgment upon the legislative functions as 
to the extent to which that power should be exercised. It says the extent to 
which you can exercise it, whether you intended to or not. 

That brings us back to the very practical question of how far the Congress 
of the United States as a legislative body wants to exercise that iK)wer, feels 
that it is proper and helpful from a national standpoint to exercise it. 

Mr. Hawes. That is a question of expediency and a practical question, and 
not a matter of principle. 

Mr. Keed. .Justice Hughes in the Minnesota Rate case, which is one of the 
three or four controlling cases upon the matter of commerce, foreshadowed 
that, but Congress has not exercised that power. Congress did set up a test 
of discrimination in the interstate commerce act, and I hope you gentlemen 
will remember that I am a layman, trying to talk on legal matters, but Con- 
j^ress did set up a test of discrimination, which was exercised in what is known 
as the Shreveport case, which defined the extent — the Supreme Court defined 
the extent to which intrastate commerce could not discriminate against inter- 
state commerce. 

Now, the Minnesota Kate case, the Shreveport case, and the Illinois Passen- 
ger case are the three controlling Supreme Court opinions in the determination 
of these commerce questions, and they did control up to the time of the passage 
of the tran.sportation act. 

^Ir. Demson. Have vou got the reference to the Illinois passenger case? 

Mr. Benton. It is 245 U. S., 493. 

Have I answered jour question, Mr. Huddleston? I want to answer it 
frankly and fairly. 

Mr. HuDDi^sTciN. My statement was merely an observation ; it was hardly in 
the nature of a question. 

Mr. Denison. Mr. Reed, I am opposed to the Government ever owning the 
railroads, and. perhaps, you are too ; but suppose that the United States Govern- 
lueiit should have to take over the railroads and operate them, whom do you 
think, then, ought to make the rates? 

Mr. liEED. Mr. Denison. you and I are wholly agreed upon the Idea of the 
Government owning the railroads. I am unqualifiedly opposed to it. I even 
refuse to think about it. 

Mr. Denison. I say, sup{)osing that the Government should some time have 
to take over the railroads and operate them as a national system ; who ought 
to make the rates, then? 

Mr. Reed. Well, I suppose if the Government operated all the transporta- 
tion systems, the Government might insist on making its own rates. 

Mr. Denison. Do you think tliey could do it? 

Mr. Reed. Not without help. It is such a complex task that they could not 
<lo it without help. 

Mr. Denison. Would you think, then, that the G<»vernment ought to assign 
to the State commissions this power of making rates for their own railroads? 

Mr. Reed. I am inclined to think that practically they would in some way. 
I Iinve not thought that out, Mr. I>enison. I want to keep away from Govern- 
iiienr ownership. 1 do not want to even think about it. 

Mr. Denison. I do, too; bur I am trying to look at th:s thing from all angles. 
mid I just wanted to know what you thought would have to be done In that case. 

Mr. Rkkd. I think the transportation act is the longest step toward Govern- 
iiH'iif ownersh'p that we have had, an<l that 15a Is going to bring us there 
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instead of keeping us away from there. My thought is that rather than keep 
us away it is going to bring us there. 

Mr. Denison. The reason I asked the question, Mr. Reed, was this : It seems 
to hie that while we are opposed to Government ownership, yet Congress must 
see to it that we have a national and an adequate system of transportation. 
We have to do that just the same as if we owned the railroads. Now, we are 
trying to give the people an adequate national system of transportation without 
owning them ourselves, and the question is whether or not we ought to use 
the same methods with reference to rate making — or practically the same 
methods — that we would if we owned the railroads. 

Mr. Reed. Mr. Denison, may I say, without giving offense, that there has 
been too much stress laid upon the duty of Congress to give us a national system 
of transportation? It is a plausible phrase; it sounds well; it is attractive, 
but there Is nothing to it. We built up the greatest railroad transportation 
system in the world under the theory of government that we followed up to 
a few years ago. It is true that during the war there were some peak loads 
of traffic which, coupled with regulations imposed by the Government, seriously 
embarrassed the railroads in their operations ; but if you will study the history 
of railroads of this country, their construction and development and policies — ^and 
I have to a small extent — you can not help being Impressed by the thought that 
under the system which was in effect we built up the greatest railroad system 
in the world, and that the railroad system of this country was more prosperous 
in the years immediately preceding our entrance Into the war than they had 
ever been In our history. There was no need and no advantage 

Mr. Mebbitt (interposing). That was one special year. They had been run- 
ning down for 10 years before, had they not? 

Mr. Reed. Their 36-months period was the most prosperous 36-months period 
in the history of the roads. I have here a statement of the property return, 
the property investment, which I will not put in because it is easily obtainable. 

Now a lot of abnormal conditions grew out of the war and the war relation 
to our affairs and my friends, the railroad representatives — and most of them 
are my friends — are very clever gentlemen ; they took advantage of the con- 
fusion of mind and they got a lot of ideas over on the country that are not 
sound and that the country In the course of time Is going to get away from, 
and one of them is this thought that you have got to change the fundamental 
policy upon which this Government has existed since its beginning in order to 
meet that phase of providing a national system of transportation. We have prot 
to have a system of transportation, but the very premise of that overlooks the 
fact that we did build up the finest system In the world up to the 30th of 
June, 1917, on the basis and we built it up upon the economic governmental con- 
ditions that existed up to that time. 

Mr. Sanders. Suppose we did not have any State government In this country, 
that the United States of America was just one country without these diiferenc 
sovereign States; how would you think the rate problem should be dealt with? 

Mr. Reed. We would not have as great a country as we have now, and not 
so many rate problems nor so difficult rate problems to deal with. The very 
genius of this Government has been the sovereignty of the States with the 
healthful Interest In local affairs, always with the Interest of the home folks 
and with national powers, and in that respect we are different from any gov- 
ernment that was ever created under the sun — the saddest day that will come 
in this country of ours Is when the States are weakened to a point where they 
lose their dignity and lose their healthful Interest In their own affairs, because 
that Is one of the prime assets of the national policy, and our national strength, 

if you please. 

Mr. Sandebs. What I am asking you is : Assuming that we had no State and 
that we had this transportation system to deal with, how do you think It ought 

to be dealt with? 

Mr. Reed. It would be dealt with as a unit, of course. 

Mr. Sandebs. By the National Government? 

Mr. Reed. By whatever government existed. 

Mr. Sandebs. And, of course, the problem then that would be presented 
would be the question of having your governing power— the problem that you 
would have to deal with then would be the distance of the regulating body 
from the different sections that It regulated. 

Mr. Reed. Mr. Sanders, as I touched on yesterday, there Is no such thing 
as uniformity In rate making. The nearest approach to uniformity Is in 
State rate making, and, barring one section of the United States in which you 
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happen to live, the rest of the rates are not a beautiful thing of grace and 
proportion and symmetry; they are the worst hodge-podge of inconsistencies 
that one could imagine. 

*^?^';. ^*^^'?J?^s. I remember your statement about that, but I want to follow 
this line. Your question, then, would be, if you had no State sovereign here to 
deal with, ycur question, then, would be the question of bringing the rate- 
nijiking machinery to bear upon the different sections of the country and the 
necessity of having each local situation appreciated, as well as an appreciation 
of the entire situation. What would you think of the proposition that was sug- 
;;ested by Mr. Huddleston of treating the transportation system as a national prop- 
osition and reaching the local situations, the r^onal situations, by creating 
subordinate bodies the membership of which shall be chosen from the respec- 
tive subordinate divisions of the country? 

Mr. Reed. If you go out to Indiana, Mr. Sanders, and advocate setting up a 
branch of a Washington bureau in your State to take the place of your own 
State instrumentalities for the purpose of dealing with the Indiana State prob- 
lems, I fancy that the response you will get from the folks at home will be dis- 
tinctly unfavorable. 

^Ir. Sanders. That might be, but wliat do you think about it? 

Mr. Reko. I think you have got 48 local instrumentalities. If those 48 local 
instrumentalities are permitted to function in their local field, subject always 
to the right of appeal where the party at interest thinks their judgment is 
wrong, you have accomplished all that you could possibly accomplish with 48 
branches of the Interstate Commerce Commission operating in each one of 
those States, and you have not run counter to the pride of the folks at home 
nor the dignity of the States nor to the genius of our Government. 

^Ir. Sanders. Well, is not the difficulty about that that you are confusing 
the question of the sovereignty of the States with the question of commerce? 
After all, these State lines are not made with reference to lines of commerce 
at all. are they? 

Mv. Reed. That is correct. 

]Mr. Sanders. Of course, we have our pride In cur State goveniments and we 
have our interest In maintaining the State sovereignty, but, after all, if those State 
lines do materially interfere with our dealing with the great problem of com- 
merce, would not some plan by which we could get this local situation dealt 
with properly by a proper subordinate subdivision of the National Government 
come nearer dealing with the problem than to undertake to continually fight 
al>ont a hazy line between State jurisdiction and Federal jurisdiction? 

Mr. Reed. Mr. Sanders, my idea is that the folks in Kansas would rather 
come up and talk to me about their troubles as an officer of the State of Kan- 
sas than they would with me as an officer of the Interstate Commerce Commis- 
sion and responsible to a bureau down In Washington. Bureaucracy Is not 
particularly popular. It is more unpopular to-day than it has ever been; It 
will be more unpopular 12 months from now than it Is to-day. If you are talk- 
in i? about and seeking for a practical matter, then you should take Into con- 
sideration the sentiments — and I think it is a well-founded, genuine sentiment 
that ought to exist — the sentiment that exists en the part of the folks at home 
to run their own business without interference from the bureau in Washington. 

Mr. Graham. May I Interrupt you there? I notice you said yesterday, Mr. 
Reed, that. In your judgment, that question was not worth consideration. 

Mr. l^EED. Did I say that, Mr. Graham? 

:Mr. Graham. Yes; you did. 

Mr. Reed. Just In what relation to that? 

Mr. Graham. The matter of decentralizing the Interstate Commerce Commis- 
Hion. At the time It was suggested. It was suggested to you, not by one who 
perhaps believed that that was the thing to do, but It was suggested to you to 
.'et vour opinion. . You said you did not think It was worthy of consideration. 
" ^ir. Reed. That is, the regional boards of the Interstate Commerce Com 

mi^^ion^ 

Mr. Graham. Yes. Now, I must say that I differ with you. If we are to 
follow the policy of national regulation and to shut out the States entirely — 
and when you say that that can not be done. It Is done in all national matters, 
is It not? It is done in the Army; it is done in the Navy; it is done in the 
Post Office Department, on matters that are strictly national \n tVir scope. , 

Mr. Sanders. And the judiciary also? 
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Mr. Graham. Yes. Now the question is whether this Is a strict l^' national 
problem or whether it is a State problem affected by national interests. 
Isn't that what it is? 

Mr. Reed. Yes; it is a State problem affected by national interests. 

Mr. Gbaham. That is the way you regard it? 

Mr. Reed. Yes, sir. 

Mr. Gbaham. Whereas, apparently, the Supreme CJourt thinks in this recent 
case that it is a Federal- problem, do they not? 

Mr. Reed. If that is your Interpretation of the Supi"eme Court's decision 
it is rather revolutionary in its scope. 

Mr. Gbaham. Well, I think it is revolutionary. I think it goes tiie whole 
distance. That is what I tbink. 

Mr. Reed. I am still trying to retain my fondness for the Supreme Court, and 
I am going to reserve judgment upon that until I have had more time for 
consideration. 

Mr. Mapes. This is a little off the line of what you have been discus.<?injr» 
but I would like to ask upon what you based your judgment yesterday that the 
railroads had no intention of turning over the prosperous roads — that the 
prosperous roads had no intention of turning over their receipts? 

Mr. Reed. Having been a newspaper man, I want to fall back ui>ou my right 
not to disclose the source of my information, but with that reservation I will 
say it comes from the railroads themselves. 

Mr. Johnson. Inasmuch as the gentleman seems to be well informeil and hat^ 
information which he might disclose along that line — along the lines tbat he 
just spoke of — I want to ask him if he knows anything about the report that 
is being sent out from New York that the administration has given assurance 
that there will be no change in the railroad laws, the transportation laws, and 
that bond sellers are urging people to buy stock in railroads? 

Mr. Reed. I have no information at all, Mr. Johnson, upon the subject. 

Mr. Johnson. May I inform you that I have read a letter sent out from one 
of the big banking concerns, whose name I could give if it is necessary, that 
there will be no change in the transportation act ; that the administration has 
given that assurance ; and I may say to tlie gentleman, who. is going to leave 
here 11.15, as I understand it, you need not go back to Kansas thinking there 
is going to be any change, for there is not. I am for the change but there 
will be no change. 

Mr. Mebbitt. Therefore vote the Democratic ticket. [Laughter.] 

Mr. Reed. I want to answer Mr. Mapes a little more fully upon my statement 
that the railroads were not going to turn over any of their receipts because 
that takes us into 15a. 

My notion of 15a is that it is rather uneconomic and Impracticable and is 
not going to work out, but there are two or three high points there that you 
can consider without regard to our opinion. One of them is that they are to 
take the aggregate value of the property of the railroads in a given group of 
railroads for rate making purposes, including weak lines as well as all other 
lines. Now when you take the aggregate value of the property including the 
weak lines, it absolutely involves a raise in rates, which has been made; 8<) 
there you have taken care of the weak lines by grouping them and you have 
taken care of the interests of the railroads collectively in raising the rates. 
Now 15a to be workable has got to work both ways. On that level of rates 
the strong lines are absolutely certain to make, under anything like normul 
conditions, an excess of earnings. If the railroads were perfectly candid in this 
matter, they would recognize that, and if they were going to take advantage, 
as they have taken advantage of the things in their favor, then they ought to 
be perfectly willing to take the law as it might operate to the dlsadvantairc 
of some of them. I speak on both personal and somewhat public information, 
but I speak rather advisedly, that the strong lines have not any intention of 
turning over a single cent unless they are absolutely compelled to, which means 
that they will turn over nothing until there is a court procedure, and until the 
case has gone to the court of last resort in this country, which will proba))ly 
hold — and all of the eminent railway counsel in this country that I happen 
to know believe that it will hold — that that part of 15a Is unconstitutional. 

Mr. Denison. I think you are right about that. 

Mr. Reed. And the Supreme Court in this decision reserves the right 

Mr. Mapes (interposing). Your statement there is based on the assumptinn 
that that part of the law is unconstitutional? 
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Mr. Reed. I am only a new^aper man, Mr. Mapes. I would not have the 
temerity in the face of this distinguished assemblage of legal talent to offer any 
opinion of my own upon the subject, but as a newspaper man this is my judg- 
ment, tliat 15a is going to blow up the day that the railroads have to be sued 
for the first time to recover the excess. Public sentiment in this country will 
revolt in 48 hours when it understands that proposition. People know the rates 
have been raised and they are beginning to dimly understand that it is on 
the basis of the aggregate value. The public has been made to bear the bur- 
den up to this time, but those defending the transportation act have held out, 
of course, the fact that the excess earnings are going to come in, and when the 
railroads that have absolutely benefited by the law force the Government to 
sue them for the excess, 15a blows up. 

Mr. Denison. I agree with you. 

Mr. Reed. You will see a demonstration of public sentiment in this country 
that will certainly convince you gentlemen upon that point, if you have any 
doubt about it. 

Mr, Mapes. Then your opinion, the basis of your statement, is not so much 
that the law is unconstitutional as it is that ^t will be extremely unpopular if 
the people of the country understand it? 

Mr. Reed. I do not undertake to pass any judgment whatever upon the con- 
stitutionality of the law. 

Mr. Mapes. I am just trying to get what you base your statement upon. 

Mr. Reed. Public sentiment is a strong force in th's country, and publ c 
sentiment, as you gentlemen all know, is not particularly favorable to some of 
the things in the railroad situation. Now, I am a public utiLty connnissioner 

Mr. Mapes (interposing). Won't you just answer my question definitely. 

Mr. Reed. I was going to try to develop a little bit. I am a public ut lity 
commissioner, and I thitik it is fair enough to ask you gentlemen to consider, 
when the State commissions are being attacked by the railroads, that the State 
commissions of this country have taken the public utilities absolutely under 
their jurisdiction through the war and brought them out with credit unimpaired. 
and that is as much as the National Government has done for the railroads, and 
incidentally we became somewhat unpopular in doing that. We became nearly 
as unpopular as you gentlemen w^ll be when the railroads file that suit, or the 
Government has to file a suit, under 15a. 

Mr. Merbitt. You did not have the advantage of having your utilities run 
by the Secretary of War, did you? 

Mr. Reed. No. So that the sentiment is a factor, Mr. Mapes, and I am bas'ng 
my statement upon the development of sentiment, as I know it will develop 
when the last chapter in 15a begins to be unfolded to the publ c. 

Mr. Huddleston. The witnesses who have appeared before this committee up 
to the present have represented State commissions ; they have laid great stress 
upon the desire to change section 15a in the respect to restore to the State com- 
missions their original authority. 

Mr. Reed. I beg pardon, Mr. Huddleston, that is section 13. 

Mr. Huddleston. It is both sections 13 and 15a. But the propostion that T 
am trying to get at is that you insist only upon a restoration of the author ty of 
the State commissions. 

Mr. Reed. Yes, sir. 

Mr. Huddleston. All the emphasis has been laid upon the desire to restori' 
to the State commissions their orig nal authority, and little or nothng has been 
said about the group method of making rates, or about the 6 per cent feature. 
In other words, nothing nmch has been said about the reduction of rates. I 
have the idea that tlie people of this country do not care very much who fixes 
the rateSr so long as they fix them \ow. I have the idea that the people are mor<^ 
concernetl about getting lower railroad rates than they are about getting the 
power back to the State comm ssions. to hold them up to what they are new. 
I am wondering why it is that you gentlemen who represent not merely your 
commissions in their personal and ofliclal capacities, but the people of youv 
States, do not say something more about ths fundamental c\uestlou which is of 
pressing imiiortance and is not theoretical in any sense of the word. 

Mr. Reed. With all the moflesty at my command, Mr. Hvuldleston, I heg to 
remind you of the fact that personally I filed the complaint In the one case 
where there has been a material reduction in the rates. Tliat was the Western 
Grain Case. . ., . ^ 

Mr. Huddleston. But you have said nothing to the committee urging tnat N\e 
do something to* bring these rates down, have you? 
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Mr. Reed. And I represented all of the Western States, as chairman of their 
committee that managed that case, so that I speak from the standpoint of a 
man who has made an earnest effort in that direction, and the one effort that 
has been successful. 

Mr. Htjddleston. I do not doubt that your record has been good, but before 
the committee you have not made any record of trying to get us to do anything 
to bring rates down. 

Mr. Reei). I doubt, Mr. Huddleston, whether in the legislation that is sug- 
gested or being considered by the committee there is anything that is going to 
immediately and directly affect the rates. 

Mr. Huddleston. What do your constituents care about whether you fix rates 
or the Interstate Commerce Commission fixes them, so long as they remain 
high enough to strangle the business of the country? 

Mr. Reed. Well, I think maybe one of the reasons why the State of Kansas 
is supporjting me rather vigorously in this matter is that they think I will give 
it more sympathetic attention at home. 

Mr. Htjddleston. And is that their sole hope, their sole desire? 

Mr. Reed. I want to say that they think they have not any hope from the 
Interstate Commerce Commission. 

Mr. Htjddleston. But is it their sole desire that this thing shall be done 
instead of a direct attack being made on these high rates and an effort made 
for horizontal reductions? What would you say, representing the people of 
Kansas, to a statute which would restore railroad rates to what they were when 
the raises were given in 1920? 

Mr. Reed. I have great faith in the intelligence of the Kansas people, and I 
think they are willing that all of the conditions under which the railroads 
operate shall be taken into consideration. I know that is my viewpoint and 
they trust me, I am proud to say. Now, I would not say that your railroad 
rates have got to go back to any particular level without any reference to the 
conditions that exist to-day. I could not justify that, Mr. Huddleston. 

Mr. Htjddleston. Well, you realize that the prices on everything, absolutely 
everything, have gone down except on railroad transportation. 

Mr. Reed. I have got some criticism in my mind for the policies that the 
railroads have followed. 

Mr. Huddleston. Labor, everything that you can conceive of that enters into 
the cost of railroad transportation unless it be officers* salaries — which I am 
informed have been increased — has gone down from 25 to 75 per cent, and yet 
we find that railroad rates are still sticking at the highest point. Now, do you 
not think that something ought to be done in the way of a direct assault on 
these rates? 

Mr. Reed. Mr. Huddleston, I have given an earnest of my belief by the most 
vigorous action that has been taken before the Interstate Commerce Commis- 
sion, but to discuss the question which you ask would lead me rather far afield 
from the question of the legislation that we are here to discuss, and which I 
assume the committee would desire that I confine myself to. I would be very 
glad to discuss that question at the proper time. 

Mr. Htjddleston. That is the legislation that is before us, that very thing you 
speak of, an effort to change the law under which these high rates were made, 
to get them down. That is the thing that we have now got under consideration. 
It is proposed to do it by a certain method ; that is, to repeal the guaranty of 
the 6 per cent clause, it being expected that that will reduce rates. 

Mr. Reed. Well, it can be done in other ways. Mr. Hawes asked me a question 
as to whether I considered 6 per cent a fair return, and I said I could not answer 
yes or no. That would depend upon circumstances. The only formula that I 
think you could draw for a fair return on a public utility of any kind would be 
that rate of return which would attract sufficient capital to that business to 
continue its usefulness to the public. 

Mr. Htjddleston. And you have said in your discussion that the high rate did 
not produce returns. You said the high rate cut off the returns. 

Mr. Reed. It frequently does. 

Mr. Htjddleston. And I quite agree with you, and I agree with the suggestion 
that you have brought forth, perhaps indirectly, that the railroads are making 
a whole lot less money under these high rates than they would if they were 
brought down, maybe back to where they were. 

Mr. Reed. I think that is a factor entitled to careful consideration. 

Mr. Htjddleston. Why not bring them back now and try it? 
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Mr. Reed. The railroads can not produce an artificial rate of return any more 
than any other public utility can do so. The very essence of rate making is 
that the rates shall be reasonable, and y.ou can not impose an unreasonable rate, 
no matter if there is no return to the companies performing the service. You 
•can not commandeer the property ; but you have got to have a reasonable rate. 
Now, I do not think 6 per cent under some circumstances is an unreasonable 
rate. My objection to this method, whether it is 6 per cent or any other per 
•cent, is this : Not in the reasonableness of the return, but in the fact that the 
Interstate Commerce Commission has construed this law In effect to prevent 
them from making any adjustment of rates, no matter how great the demand 
may be, unless the railroads are making their 6 per cent return. 

Now, Mr. Huddleston, I would be very much pleased if you will let me — I am 
on a line of talk here that I would like to develop. I want to answer every 
•question if I can. 

Mr. Huddleston. I thought you had made your general statement at the out- 
let, and I was careful not to interrupt you, but now as you are about to close I 
thought a few questions would not be out of place. 

Mr. Reed. They would not, and it will not take me but a minute or two. 

There is no public business or any other business that I know of that every 
-day and every week and every month and every year makes its full rate of 
profit, and therefore if this law is to be construetl so as to prevent an adjust- 
ment of rates made necessary by economic conditions, then I say it is an un- 
workable proposition on that interpretation. Now in the grain case they did 
sort of recognize that. If you will read the reports of the Interstate Com- 
merce Commission in the grain case they did recognize that situation and in 
the live stock case just before it — and the live stock industry of this country 
was in distress, which the Interstate Conmierce Commission recognized, and 
It only recommende<l and adjustment of rates because in that case it held it 
had no power to order them, because the railroads were not making 6 per cent. 
They did not order and adjustment in the grain rates at first ; they made a 
report and directed it, but did not make an order. They did finally make an 
order and that order was questioned by the chief counsel for the Association of 
Railway Executives in his closing argument on the reopening of that case, 
because he intimated very strongly that in his judgment the Interstate Commis- 
.sJon had no authority to order reduction in rates as long as the railrojids were 
not making their full return. 

Mr. Huddleston. Let me ask you this, Mr. Reed : If the Interstate Commerce 
Commission should make a final decision that the rates as at present fixed are 
higher than the traffic will bear, and that a reduction of rates will produce 
more traffic, and hence more income, and will keep the earnings of the railroads 
at 6 per cent, there is nothing in the world in the law that would prevent a re- 
<luction to any extent that they might find might he made, is there? 

Mr. Reed. That would be a very important question of law that I fancy would 
have to be thoroughly thrashe<l out. I could not answer that question. 

Mr. Huddleston. You admit — you would, even as a laymen certainly concur 
in the thought that the Interstate Commerce Commission has authority under 
this law to fix whatsoever rate they may choose, provided it will yield 6 per 
cent, either by increased traffic, increased rates, or whatever means might re- 
ssult? You agree with that, do you not? 

Mr. Reed. The law directs them to do such things as nearly as may be to 
hring a return of 6 per cent, but our contention has been that that is not rigid ; 
it is not fixed; it is not inexorable. 

Mr. Huddleston. So that the Interstate Commerce Commission has ample 
ii uthority under this law as it now is to reduce rates. Do you not agree to that ? 

Mr. Reed. Yes, sir ; I do. We so contended in the grain case and got a de- 
cision. 

Mr. Huddleston. The only thing that can result in any lower rates, the In- 
terstate Commerce Commission having failed to give relief, is congressional 
nction. Do you not agree with that? 

Mr. Gbaham. What was that, Mr. Huddleston? 

Mr. Huddleston. The only means to get any lower rates, the Interstate Com- 
uterce Commission having declined to give them, is congressional action? 

Mr. Reed. Oh, Congress, I think, could legislate upon the rates directly if it 

wanted to. 

Mr. Huddleston. Congress could fix rates directly as well as it can fix tnem 
through the Interstate Commerce Commission, being subject to the same limita- 
tions? 
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Mr. Reed. You know, Mr. Huddleston, I not only admit but I proclaim that the 
present rates are too high, not only for the business of the country, but for the 
railroads' own revenues. 

Mr. Huddleston. I want to hear that proclamation sounded here in this cham- 
ber when we are considering this subject, because that is my view about it and 
I want to see something done by this committee to reduce the rates. I want to^ 
say now to you I am a Southerner, brought up from infancy and imbibing with 
my mother's milk a love for local self-government and State sovereignty, but I 
am concerned in getting some lower freight and passenger rates for the people 
of this country. It does not make the difference of a turnover of my hand who 
does it nor who has control of the situation if it is not reflected by some benefit 
to the people. In other words, your theory is not of any particular interest toi 
me unless I get results. I am after results. 

Mr. Reed. Some principles of government, though, Mr. Huddleston, are always 
proper things to consider. 

Mr. Huddleston. Yes ; and according to all the principles of government rail- 
road rates which are so excessive as to strangle the people should be immedi- 
ately reduced. 

Mr.' Parker. Mr. Reed, your time is nearly up. 

Mr. Huddleston. The Supreme Court of the United States has said — I do not 
want you to escape with your generality, I want to answer it with another 
generality — the Supreme Court of the United States has now said in the Wis- 
consin rate case that under the Constitution as it was originally framed by the 
founders of the Republic Congress through the Interstate Commerce Commission 
may control the entire subject of transportation and fix both State and inter- 
srtate rates. Now, if there is anything unsound about that I would like you to 
point it out? 

Mr. Reed. One of my distinguished associates in the National Association is 
Mr. Benton, the general solicitor, and I sit at his feet so much upon discussions 
of these legal questions that I would prefer to leave that to him. 

Mr. HocH. Getting at the matter in just the very few minutes we have left, 
of the line that is to be drawn between the State and Federal control, I under- 
stand that only two proposals have been made with reference to bringing the 
adjustment of local situations nearer the people. One is through the State 
bodies and the other through regional offices or subofflces of the national body. 
Have you heard of any other suggestions having been made to do that? 

Mr. Reed. No ; none that impress themselves on my mind. 

Mr. HocH. Now, I understand your position to be that if the jurisdiction over 
these local State matters is to be retained in the State body, you are willing to 
have the supervision of intrastate rates lodged in the national body up to th's 
I)o'nt: You do not think that an intrastate rate established by the State bwly 
should be set aside by the national body unless it is found to be true: Fir.st. 
that that intrastate rate is not a cora|)ensatory rate, does not bear its fair 
share of the burden of producing revenue for the railroads; second, that that 
intrastate rate imposes a substantial discrimination against i)ersons or locali- 
ties as between those within a State and those in interstate relation, and you 
are willing that those questions shall be determined by the national body but 
you are insisting upon substantial evidence and actual finding of facts that 
the State rate is not bearing its fair share of the burden in the producing of 
revenue, and that there is a substantial discrimination against i)ersons or 
localities in interstate connnerce? 

Mr. Reed. Yes, sir; that is su!)stantially my pos'tion. 

Mr. HoriT. .\nd there is where you propose to <lraw the line between the 
State and the Fe<leral jurisdiction? 

Mr. Reed. That is correct. 

Mr. Horn. Now, you spoke a moment ago of the unwillingness 

Mr. Webster (inteiT;)osing). May I interrupt you just one minute? And in 
determining whether or not the rate is compensatory, to take the State as the 

unit? 

Mr. Horn. Yes: I think that would have to be as long as the State body 
covered the jurisdiction of the State. 

Mr. Graham. But, Mr. Hoch — I do not think I ought to take the time, but 
the language of your bill on that phase is " to be unreasonable and not ct»m- 
pensatory under the conditions exist'ng in such State." Is that as broad as you 
would intend it to be by your question? 

I^fr. Ho( H. If yon will nanlon me just a minute. I could not enter Into a div- 
cnssioTi of that:* 1 intended my quest on to cover that conditicm. ^I may sjiy 
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3ust briefly what I meant, what I would mean if I were making a full state- 
ment, that it should be compensatory under honest and economical management 
and all of that. 

NoNv, I just want to aslv one question. Yon spolce a moment ago of the ap- 
I^arent unwillingness of the Interstate Commerce Commission to cany out the 
provisions of the law relative to these joint sessions. 
Mr. Reed. Up to this time. 

Mr. HocH. Even though they were willing, do you conceive it would be 
l^ossible for the Interstate Commerce Commission to meet with the State bodies 
under Its present machinery or any other conceivable machinery, and meet 
these local situations in 48 States? 

Mr. Reed. I will answer that question in a second, but I want to just suggest 
a thought here, Mr. Hoch, that the Interstate Commerce Commission under the 
Shreveport doctrine has had the power to determine discrimination, but that the 
question of compensatory rates, the confiscation side of this thing, has been a 
matter for court determination. 

Mr. HocH. And it would be no matter what we should say ? 
Mr. Reed. It ought to be. That is a judicial, not a legislative, process. 
Mr. HocH. It is a constitutional matter ; it would have to bo. 
Mr. Reed. Now, upon the other question I am going a little bit farther per- 
liaps upon the question of compensatory rates, there are rates upon railroads, 
moving lots of traffic, that pay out-of-pocket cost ; there are lots <.)f rates under 
tin analysis that would make 2 per cent or 3 per cent or 5 per cent or 10 per 
<-eiit, and some of them 100 per cent of the cost. So that you get into a realm 
that is the inost complex of whicli I have any Imowledge. I handle gas and 
f»lectrlc light and telei)hone and railroad rates, and they are all comparatively 
simple as against the railroad side. That is complex. 

The Kansas commission as a body of the State would want to cooperate with 
the Interstate Connnerce Commission in a reasonable, fair, and dignified way. 
We have tendered that. They have not so far shown any disposition to accept 
It. In the State Rate case, which we made, which was first a revenue case and 
was turned into a discrimination case between the time of our hearing and the 
time of the interstate-con nnerce hearing, the main question of discrimination 
was alleged to be between Kansas City, Mo., and St. Joe on the east side of 
the Missouri River and Kansas City, Kans.. Leavenworth, and Atchison on 
the west side of the river. Now, there was a difference in rates, and where 
traffic is so closely allied as to and from those points discrimination was 
created. That discrimination could have been lemoved by a conference. It 
never would have been necessary to go to a hearing. Either the interstate rate 
could have been brought down or the intrastate rate could have been raised, 
and we could have agreed in conference which would be done. 

I do not want to leave this body with the impression that all of the dis- 
crimination Is created by State rates. This removal of discrimination in as 
many cases as otherwise would be by an adjustment of the interstate rates, 
the factor which is so generally ignored as to make the situation more difficult 
to deal with. That would be a benefit : that would be one of the reasons why 
l>eneflts would come out bf a conference or a joint hearing where both the 
interstate rate; and the intrastate rate could be considered and the relation to 
the other rates. It nuist not be assumed in all fairness that tht* only rate that 
nee<ls to be consideretl is the intrastate rate. Are there any other questions? 
Mr. Johnson. Yes. As a newspaper uinn I wish you would build some fires 
under these reactionaries, so we will get some reduction in rates. We are 
jxetting more argument than anything else, but I am interested in the practical 
Hide of this situation, and I hope you leave here with the practical side of it in 
mind and cast theories aside. 

Mr. Sanders. Your paper doesn't go down into Mississippi, does it? 
[Laughter.] 

Mr. Johnson. Now, let me finish my statement. I want you to leave here 
with the impression that nothing is going to be done with this bill unless j'ou 
newspaper men begin to build some fires under the reactionaries up here. 

Mr. Reed. My ruilroad friends, Mr. Johnson, pay full tribute to my ability 
to liold niy own with them in discussions of these matters before the public. 

Mr. Johnson. That is the reason I have great respect for the gentleman 
uud for the Kansas statesmen generally, and I hope that they will get active 
on this. 

Mr. Reed. I could not leave here without paying my tribute to the courtesy 
with which the conunittee luis heard me at rather considerable length. I have 



186 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

nothing but expressions of regard for the committee and the task that it has 
before it, and I believe that it is approaching these questions on a high plane- 
with a sincere desire to solve then^, and with the determination, if it is possible^ 
to resolve the differences of opinion so that we can go forward and make- 
progress, and, as my toUeagues of the State commissions have said — they 
have said it before me and I hope they will say it after me — if there is any" 
service that State commissions, individually or through their association, can 
render this committee we stand ready at all times to do it. 

Mr. Pabkes. Have you another witness from out of town that you wish to put- 
on, Mr. Benton? 

Mr. Benton. Let me ascertain, Mr. Chairman. 

I would like to have you hear now Judge Bui*r, of Florida. 

STATEMENT OF MB. B. HUDSON BUBB, CHAIBMAN OF THE STATS 

BAILBOAD COMMISSION OF FLOBIDA. 

Mr. Pabkeb. Mr. Burr, do you want to proceed and not be interrupted untif 
you finish your statement, or do you want to be questioned? 

Mr. BuBB. I would like to be permitted to say what I am going to say and then^ 
be questioned afterwards. 

Mr. Pabkeb. Very well, sir ; we will observe that. 

Mr. BihtB. I do not think I will have a great deal to say. I want to make 
plain the Florida case. 

Of course, Florida had a case with the Interstate Commerce Commission, the- 
same as these other States ; and I can best give the committee an understandings 
of the course I took, I think, by reading and putting into the record the orders: 
that the State commission issued after Ex parte 74 proceedings before the 
Interstate Commerce Commission. We issued two orders. I will leave off the- 
formality, the opening of these orders, and read the body of them. Order No. 
698 was issued upon application of the carriers doing business in Florida to- 
increase the intrastate rates after the Interstate Commerce Commission had 
made the increases in interstate rates, and the commission issued the follow- 
ing order : 

" Order No. 698. " File No. 412T. 

" Befobe the Railboad Commissionebs of the State of Flobida. 

''in the matteb of a genebal incbease in fbeight and passenoeb bates. 

" In this proceeding, the carriers by railroad subject, to the jurisdiction of 
the railroad commissioners of the State of Florida seek authority to increase^ 
their freight and passenger rates and other charges to the extent of the- 
Increases recently granted the carriers by railroad by the Interstate Commerce- 
Commission in Ex parte No. 74, pursuant to the provisions of section 15-A of 
the interstate commerce act. 

" The application in the main asks for 25 per cent increase in freight rates 
and in rates for switching and special services; and a 20 per cent Increase lit 
passenger fares, excess-baggage charges, and milk and cream rates ; and for ai 
surcharge upon passengers in sleeping and parlor cars. 

" Pursuant to notice No. 242, dated the 30th day of July, 1920, the said mat- 
ter came on for hearing before the railroad commissioners of the State or 
' Florida, in their office in Tallahassee, Fla., on August 18, 1920, at 10 o'clock in 
the morning ; and the commissioners, having heard all interested parties appear- 
ing and who desired to be heard, took the said matter under advisement. 

"At the hearing there was no opposition to the increases asked by the carriers. 

"And now, on this date, the said matter coming on for further consideration,, 
and the commissioners being fully advised in the premises, 

"Find, that in order to meet the requirements of the provisions of section 
15-A of the interstate commerce act, the revenues of the carries must be 
increased, and that intrastate traffic should bear Its part of such increases, and 
that the carriers are entitled to increase their rates, fares, and charges in the 
manner hereinafter designated. 

" Wherefore it is considered, ordered, and adjudged by the railroad commis- 
. sioners of the State of Florida : 

" Section 1. Effective at the same time the increases authorized by thfr 
Interstate Commerce Commission In Ex parte 74 become effective, carriers by 
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rail in the State of Florida will be permitted to increase their freight and pas- 
senger rates, fares, and charges on intrastate business within the State of 
Florida by the same amounts, and in the same manner, prescribed by the Inter- 
state Ck)mmerce Commission in Ex parte 74 as applicable to interstate traffic; 
such increases to continue in force and effect to October 1, 1920, but not there- 
after." 

I will explain why those rates were only made effective for a little more than 
30 days. We realized — or thought we did, as well as most other people — that we 
were facing an emergency ; that the carriers were entitled to increases and that 
they ought to be granted as quickly as possible, and it was desirable to have the 
rates within the State effective on the same date that the interstate rates were 
made effective, and as the Interstate rates were made effective August 26, and 
this proceeding was held on the 18th, we realized that there could be no time for 
the printing and filing of tariffs, and that is the reason we adopted the same 
scheme as the Interstate Commerce Commission, although later you will find we 
made some changes in order that the provisions making deviations from the 
Interstate Commerce Commission's rates might be sufficiently far off for tariffs 
to be printed. [Reading:] 

"The commissioners will not require the carriers to file any tariffs carrying 
such increases. 

" Sec. 2. Carriers by rail in the State of Florida, engaged in intrastate busi- 
ness, shall publish and file with the commission, to become effective on October 1, 
1920, tariffs covering the transportation of freight and passengers, constructed 
on the following basis : 

" To the intrastate freight rates between points in the State of Florida, as in 
effect June 24, 1918, shall be added an increase of 25 per cent. To this result 
shall be added a further increase of 25 per cent, authorized by this order. The 
term * freight rates,* as used in this order is understood to include all charges in 
connection witli the handling of freight traffic that had been authorized and ap- 
proved by the Railroad Commission of Florida, and in force and effect on June 
24, 1918. 

" These rates and charges, and all tariffs carrying same, shall be subject .to 
Florida Classification No. 4, and amendments thereto, as in effect on June 24, 
1918, and shall be further governed by the rules of this commission applicable 
thereto, as in force and effect on June 24, 1918. 

•* All passenger fares may be increased 20 per cent. 

•* Excess baggage rates may be increased 20 per cent, except that where stated 
as a per cent of or dependent upon passenger fares, the Increase in the latter 
win automatically affect the increase in the excess baggage charges. 

•* Rates for milk and cream carried in passenger trains may be increased 20 
per cent. • 

"A surcharge upon passengers in sleeping and parlor cars may be made, 
amounting to 50 per cent of the charge for space in such cars ; such charge to be 
collected in connection with the charge for space, and to accrue to the rait 

carriers. 

•* Passenger rates and excess baggage rates shall be governed by the rules or 
this commission, regulating the handling of passengers and baggage, that were 
in force and effect on June 24, 1918. 

" All the foregoing rates shall be governed by the rules of this commission 
with reference to the disposition of fractions that were in force and effect on 

Jane 24, 1918. , ^, , , , 

" It is impossible at this time to adjust all of the rates on individual com- 
modities. It is conceded by the carriers that readjustments will be necessary. 
This case shall therefore remain on the docket of the commission for the pur- 
pose of making such changes in the rates, fares, and charges as the commis- 
sioners may from time to time, upon their own motion or upon complaint, 
lleem necessary, and for such further orders as may be proper in the premises. 

" All matters not disposed of in this order are carried over for further con- 
sideration and disposition later. 

» It is further ordered that the rates, fares, and charges prescribed in section 
*> of this order shall become effective on and after October 1, 1920, and the rail 
rarrlers, parties to this proceeding, are hereby required to file their tariffs 
accordingly with the commissioners on or before said date. 

•* Done and ordered by the railroad commissioners of tlie State of Florida, 
In session at their office In the city of Tallahassee, the capital, this 18th day 

of August. 1920. 

. " R. Hudson Burr, Chairnmn." 
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Later we issued Order No. 701 to clarify wliat we thought might be a ecu- 
fusing point in Order No. 698, which was on this point : Order 28 of the director 
general did not make a 25 per cent increase on certain switching and terminal 
charges, but it was tliought that under this order (No. 698) which I have just 
read it was possible that two 25 per cent advances might be put on, that the 
railroads might construe that the authority was granted there to put qn two 
25 per cent increases Instead of one, and therefore this amendatory order was 
issued. I will read (mly a portion of that^ leaving off the formalities : 

'* Order No. 704. " File No. 4127. 

" Before the Railroad Commissioners of the State of Frx)RiDA. 

" IN the matter of a general increase in freight and passenger rates. 

" In the matter of Order No. 698, dated the 18th day of August, 1920, grant- 
ing increased freight and passenger rates to carriers by railroad, in pursuance 
of hearing held under notice No. 242, and in further consideration of the said 
matter, the commissioners fear that there will be misunderstand. ng of the 
language contained in paragraph 2 of section 2 of said order, reading as follows: 

"'The term "freght rates," as used in this order is understood to include 
all charges in connection with the handling of freight traffic that had been 
authorized and approved by the railroad commissioners of Florida, and in force 
and effect on June 24, 1918.* 

" When this language is read in connection with the language of section 2 of 
the order, it may bear the construction that carriers are authorized to lay a 
double increase upon switching, demurrage, storage, and other special charges 
as in effect on June 24, 1918, which was not the purpose of the order. 

" Wherefore, it is considered, ordered, and adjudged by the railroad com- 
missioners of the State of Florida: 

" That the second paragraph of section 2 of Order No. 698 is hereby amended 
to read as follows: 

" * To the intrastate freight rates between points in the State of Florida, as 
in effect June 24, 1918, shall be added an increase of 25 per cent. To this result 
shall be added a further increase of 25 per cent. To charges of switching, 
transit, weighing, diversion, reconsignment, lighterage, storage (not including 
track storage), and transfer, as in effect by the rules of this commission on 
June 24, 1918, shall be added a single increase of 25 per cent. To intraplant, 
intraterminal, and interterminal switching rates, as in effect on June 24, 1918, 
shall be added an increase of 25 per cent. To this result shall be added a further 
increse of 25 per cent.' • 

" It is further ordered that the said Order No. 698 is amended only in tbe 
particulars set forth above, effective October 1, 1920. 

" Done and ordered by the railroad commiss oners of the State of Florida, in 
session at their office in the city of Tallahassee, the capital, this 28th day of 
August, 1920. 

** R. Hudson Burr, Chairman" 

» 

That order was simply to clarify a misunderstanding that might occur from 
the first order. 

Now, upon the application of the carriers to increase the State rates In the 
State of Florida in the same amounts and in the same manner as they were 
increased by the Federal commission, the railroads offered no testimony; they 
appeared at the hearing set by the commission, but when asked to justify the 
rates that they asked for, they said they could not do it; that they had no 
information upon which to justify ; they could not tell what the revenue would be 
nor any other results, but simply made the frank statement that they wanted 
the rates given them by the Interstate Commerce Commission. 

During the period of Federal control my commission, as well as a great 
many other commissions in the United States, and shippers and shippers' or- 
ganizations, took issue with the Director General as to the manner in which 
some of these increases were made. In other words, it was not a 25 per cent 
increase as announced by the Director General when the increase was made. If 
the rates had gone into effect as he proposed them at that time they would liave 
reached in many instances over 700 per cent, but where we differ and where 
we have made a difference as between the rates that we allowed in this 
emergency as of August 26 and the rates which we by the second section of the 
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order made effective October 1, 1920, we seek to eliminate some of tlie arbitrary 
increases made by Order 28 of the Director General and base the whole struc- 
ture on two 25 per cent increases, one pyramided upon the other, except as 
shown by Order 701. 

You will understand that certain commodities were not increased by a per- 
centage advance, but were increased by specific amounts in cents per hundred 
pounds, or cents or dollars per ton, or cents 'or dollars per car, and not 25 per 
cent. This resulted in a greater increase than 25 per cent, and especially so 
for short distances, or mediumly short hauls. The result at some of the 
greater distances brought the rates fairly together again, whether they had 
been increased that way or by the percentage increase. So that the effect of 
that section 2 was to wipe out that principle of increase and let it be a flat 
Increase of 25 per cent as of 1918, and 25 per cent as of 1920. This only made 
a slight difference, in our opinion, in the total results of the carriers' revenue 
in the State of Florida. Just what it was we could not tell ; the carriers them- 
selves could not tell. They failed In their case before the Interstate Commerce 
Commission to tell what the difference was. 

The third railroad, in point of mileage and importance, in the State of Florida 
was ijerfectly satisfied with the adjustment that the Florida commission made 
of these rates, namely, the Florida East Coast Railroad, the Flagler system. 
They obeyed the order; their vice president and their traflic manager told us 
that they were perfectly satisfied with it; that It was a just and reasonable 
order, and tliat they agreed with us that the specific amounts which the 
fiirector general had advanced certain freight rates in the beginning were wrong, 
and that they ought to have all been advanced by the percentage, and that they 
l)roposed to obey our order. They had declined to enter into a conference 
with the Seaboard Air Line, the Atlantic Coast Line, the Louisville & Nash- 
ville, and one or two others, for the purpose of petitioning the Interstate Com- 
merce Commission to set aside our order. They had had nothing to do with 
it. There were some shorter lines that took the same position, and the Florida 
East Coast Railroad and these other shorter lines did obey our order. They 
published the rates and put them into effect. When the other roads, upon pe- 
tition, got us before the Interstate Commerce Commission in an attempt to set 
aside our order the Florida East Coast declined again to participate. They 
(lid not appear, e:tI:or by their traffic men or by counsel, and in their pro- 
ceeding, however, the Interstate Commerce Commission made them parties, 
the same as they did the petitioning carriers. Judge Wooley, who was then 
a member of the Interstate Commerce Commission, held the hearing upon the 
Florida case at Tampa, with an attorney examiner sitting with him, whose 
name I do not recall. We called his attention to the fact that the Florida 
East Coast Railroad was not a petitioner before the Interstate Commerce 
Commission to set aside our rates; that they were not parties to the proceed- 
ing, but he said that that made no difference; that the Interstate Commerce 
(.'ommission was making them parties and proposed to make them parties, and 
(lid so ; and the result was that when that case — ^well, I will come to the result 
a little later. 

First, in the hearing which was conducted at Tampa some three or four days 
in length, we Insisted that the carriers be required in that hearing to go Into 
I lie justness and reasonableness of the rates; but the commission — its repre- 
sentative there — declined to Insist that they do that, but they let the carriers build 
tlifir case against our order upon a theory that there was a difference and, 
tlit*refore, a discrimination between State and interstate rates, no matter how 
sliprht it was; and the differences they built their case upon were what we 
call and have called for years in tariffs mere "paper" rates. They were not 
usable rates; they were not rates that people were using In Interstate com- 
merce to ship into the 8tate of Florida, that might be injured by the rates 
upon a like commodity within the State under the State rates. They went, 
fur instance — to show you how they drew upon their imagination to build up 
a discriminating idea — Florida is a great phosphate-mining State; in fact, we 
l>r< duced, when there was a sale for it. more than 50 per cent of the world's 
nee<l in pliosiihate. Georgia does not mine a single pound of phosphate, and 
y<'t the traffic men in these cases sought to show the unreasonableness of the 
Vat»* on phosphate in our State of Florida by comparison with phosphate from 
tUv State of Georgia, and they took a situation like this: At Port Tampa and 
Tanipa There are great storage tanks for crude oil. fuel oil, and in these phos- 
phate fields they use this crude oil as fuel largely. It is movetl there in traln- 
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loads, not by the single carload in mixed-freight trains, but in trainloads; and 
there was a rate on that movement cheaper than you could find somewhere (Mse 
on occasional carloads of it in other territory. There ought to have been, in 
my opinion. The railroads recognized it, and they fixed that rate and tiled 
it with the State commission, and received their approval, yet they make a 
comparison to show that we were discriminating in that particular commodity 
by showing an occasional movement in tank cars in North Carolina in mixed- 
freight trains, as compared with solid trainload movement from Port Tauipu 
into what we call the " Bone Valley " field, which is the principal phosphate- 
mining district in the State. 

They took a log rate that the Atlantic Coast Line had made voluntarily, one 
that we told them when they made it was too low, but it had been Increased 
twice, therefore it had been brought up to a more reasonable basis, but tliey 
took the rate that they had made themselves to compare with the log rate in 
some other territory to show that there was a discrimination there by onr order. 
because it was lower than at some other point. 

Mr. Denison. Was that a paper rate, too? 

Mr. Burr. No; that was not a paper rate, so far as Florida was coueerned. 
They moved quantities of logs under it. 

Mr. Denison. I am talking about the other rate, the one you made the com- 
parison with. ^ ^, ,, , , 

Mr. Burr. No; they move logs in Georgia and South Carolina, and places 
where they moved timber and have sawmills. But they thought it was reason- 
able, and they put it in voluntarily. That was not a paper rate, but an unfair 

comparison. ^. , .. i. ^^ 

Then they take cotton rates and compare them. Now, the amount of cotton 
we raise in Florida is a mere bagatelle. We could afford to let all the cotton 
we raise go up in smoke and go out of the business, compared with the cotton 
raised in Georgia, which next to Texas is the biggest cotton-raising State m 

^So ^that Is the kind of comparison that the railroads made before the Inter- 
state Commerce Commission to show that the mere differences that had been 
created by our orders created a burden on interstate commerce. There are a 
great manv more of those comparisons that I might call your attention to, 
but I think that is suflicient to show you the situation We had no complaint 
from any person ; there was no complaint, no petition filed with the Interstate 
Commerce Commission complaining against our rates from persons engaged in 
interstate commerce. The comparisons which they made were taken at some 
little crossroads towns across the northern border of Florida m Georgia to 
make a comparison on the city of Jacksonville or some other important point 
in the State of Florida, some place that would not use or would not ship a 
carload of stuff In a 12-month period, with no persons particularly interested 
or engaged in interstate commerce across the State line to be dlscrinunatert 
against That Is the kind of discrimination they undertook, to^ show to the 
Interstate Commerce Commission. We, of course, tried to combat It. We 
pointed out to the commission that their whole structure was built upon imagi- 
nation and not on actual performance, but it did no good. x* .1 «- 
Now, the point there in bringing out what I have m mind is this : If tliat 
is the kind of regulation that we are to have In our States by the Interstate 
C^ommerce Commission, then we certainly ought to have some change made 
In the situation. The Interstate Commerce Commission has a tremendous task 
on Its hands, and if it deals with the bigger questions that come to it from 
day to day, it will never have the time to go down into my State and some- 
bodv else's State and deal with the local situations there that need attention. 
They will not have the time to devote to it that a State tribunal will devote 

Mr. Parker. Have you finished your direct statement? 

Mr Bi^R. I would rather you would wait a moment. If you will. 

Mr. Hawes. I will not divert you from your argument. I want to know 
if you will remain over until Tuesday. 

Mr Burr. I went on this morning for the puri>ose of trying to get awH> 
from Washington if I can. I have been home about a week in a month, and 
I certainly do not want to stay here till the middle of next week. 

Mr Hawes. The difficulty is, Mr. Burr, that your testimony is very illumlnai- 
ing upon the difliculties, but what this committee wants to get at is Just two 
or three points that you gentlemen do not seem to go at directly and that we 
can only bring out by way of questions. So If we adjourn at 12 o'clock ami 
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you are not to be here Tuesday, all opportunity to discuss the vital points will 
he lost and your testimony will not have the same value that it would have 
if we could develop these points. I mean that we ought to have 15 minutes 
left for questions unless you come back on Tuesday, and I hope you will come 
back Tuesday. 

Mr. BuRK. AVell, if it does not carry me too far, Mr. Hawes, could I answer 
the questions now in a few moments? 

Mr. Hawes. I think you can answer mine in a very few moments. 

Mr. Burr. I have not really finished the thought I had in mind. 

Mr. Parker. I would suggest that Mr. Burr go on with his testimony for 
five minutes ; then w^e ^vlll turn him over to you, Mr. Hawes. 

Mr. Burr, I wanted to say in making this, what may be considered criticism, 
of the Interstate Commerce Commission, it is not unfriendly. Many of those 
men are niy friends, some of them of 20 years standing. I have been in this 
^ame now for 20 years myself and on the Florida commission for 20 years. I 
believe in the Interstate Commerce Commission. I believe that the people of 
aiy State believe that they ought to be clothed with every power to regulate 
interstate commerce that they ought to have. We want them to have the 
fullest and the most ample power to function within what I believe, and we 
all believe, is their jurisdiction. So do not understand me to mean that I want 
the Interstate Commerce Commission limited in this power to deal with inter- 
state commerce ; but on the other hand, w^e believe that there is a big field for 
the State commissions to work in, and that the law as now finally construed 
by the Supreme Court of the United States ought to be changed, that we might 
again function subject to the limitations that are laid down in the Shreveport 
principle. 

And on the question of the Shreveport principle let me say this, that I be- 
lieve it is perfectly proper that if a State does not do — if a State tribunal does 
not do justice in the making of rates and it creates a burden upon interstate 
commerce, that that principle is correct, but in its application I do hope the 
committee will lay down some rule. In the original Shreveport case the In- 
terstate Commerce Commission went in there and set aside the State rates in 
the State of Texas that were supposed and presumed to be just and reasonable 
rates, without any investigation of them, and if a case is made, built upon the 
Hhrev^ort principle, there should be an investigation of all the facts as to 
both the State rates complained of and the interstate rate, to determine which 
of those rates is just and reasonable. It may be, and I believe it was abso- 
lutely so in the original Shreveport case, that the interstate rate was the 
mireasonable rate and that the rates in the State of Texas were the reasonable 
ones. But there was no determination of that question; no effort was made 
to determine whether they were or not, and in those cases the State rate must 
fall. 

Now, it is just as reasonable — and you gentlemen certainly must recognize 
it — to have an interstate rate that is unreasonably high as it is that there is a 
State rate unreasonably low, and you can not determine which is wrong until 
you go into the facts of each. Now, unless the Interstate Commerce Commis- 
sion is going to proceed upon that line in the enforcement of the Shreveport 
l»rinclple, then I would be in favor of wiping the whole thing out. Still, I think 
the Shreveport principle is all right if it is administered in that way, and I 
believe that you gentlemen ought to fix it in this law when you do amend it, 
that it Y^ill be mandatory upon the Interstate Commerce Commission to deter- 
mine which of the rates are just and which must fall, whether it be the State or 
the interstate rates. 

I had one other thought along that line, but now may I answer your ques- 
tion, Mr. Hawes? 

Mr. Hawes. I will be very brief, Mr. Burr. 

Your statement of the difliculties in Florida, of course, illumine the situa- 
tion there. Congress can only do one of two things — leave the law as it is or 
amend it in certain respects, and I have been trying to secure from the differ- 
ent commissioners a general expression on some broader lines. 

First, Mr. Burr, do you thin^ that 6 per cent is a reasonable rate to fix for 
t!ie earning power of a railroad? 

Mr. BxntB. My answer to that is that I do not believe there ought to be any 
rate of return fixed at all. I can not answer that yes or no, but I would say 
this, that there may be situations where a rate will yield 5 per cent, and it 
would be sufficient. There may be other cases where 6 per cent would not be 
Ktitfioient, and I would not quarrel under some conditions in my State if a 
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railroad was earning 7 or 8 per cent under certain conditions. I believe that 
there ought to be leeway for common sense and judgment there. I do not 
believe there ought to be any hard, fast, fixed rate of return, but if I had to 
answer yes or no to that question of yours, as a broad general proposition I 
should say 6 per cent would not be too great either ; but there might be cases 
where traffic could be moved and would be moved profitably and yet it would 
not of itself, in and of itself, earn 6 per cent, and there might be other traffic 
th^t might earn more and not be unreasonable if it earned in excess of 6 
per cent. 

Mr. Ha WES. Mr. Burr, do you think that the rate on interstate traffic should 
be determined by the national body? 

Mr. BuBR. No, sir; I do not. I think that the State commissions ought to 
take into consideration the interstate business of the carriers that enter their 
State in the fixing of State rates. They ought to acquaint themselves with the 
volume of it and the importance of it in each particular instance where they 
are dealing with State rates on the same subject. 

Mr. Ha WES. I Intended my question, Mr. Burr, to relate exclusively to inter- 
state rates, not to intrastate rates. Do you think that is a matter that 
should be determined by the national body? 

Mr. BuBB. That the interstate rates ought to be determined by the national 
body? 

Mr. Ha WES. Yes. 

Mr. BxTRB. Why, certainly. I never have assumed — I do not think any of us 
have — that we have the right or want to make Interstate rates. 

Mr. Ha WES. Now, on the matter of intrastate rates, do you believe that there 
is any interest or should be any control of the national body in the determina- 
tion of an intrastate rate? 

Mr. BuRE. Only in a case where some commission may have acted so arbi- 
trarily as to take the carrier's property without due process of law, and in 
that case they have got a remedy in the courts. 

Mr. Ha WES. Where would the appeal lie? For instance, if your commission 
decided on an intrastate rate which the railroads did not agree to be proper, 
or the public did not agree to be proper, where would you place the appeal 
from that decision? 

Mr. BuEE. They would do what they have done in many other cases, go into 
the courts upon an injunction proceeding against the order of the State com- 
mission; or else they would disobey the order of the State commission and 
compel the State commission to go into the courts to enforce its order, and in 
either event, there would be a trial and a determination finally by the court, 
either State or Federal. 

Mr. Hawes. You would not, as these other commissioners have suggested, 
allow an appeal? 

Mr. Bueb. To the Interstate Commerce Commission? 

Mr. Hawes. Yes. 

Mr. Bxjbb. Well, if they were to act upon such an appeal as they have .acted 
upon all the cases they have had since 1920, it would be a farce. 

Mr. Hawes. Supposing they acted properly, expeditiously, and upon investi- 
gation, would you leave the appeal with the Interstate Commerce Commission 
or would you repose it absolutely with the courts? 

Mr. BuBB. Well, Mr. Hawes, we have that appeal in the Shreveport principle 
now, do we not? 

Mr. Hawes. Yes ; I want to know whether you approve of that? 

Mr. BuBB. I said I approved awhile ago of the Shreveport principle if it 
was to be administered by the Interstate Commerce Commission, to determine 
both the reasonableness of the State rate and the interstate rate, but not to 
enter into a proceeding and set aside a State rate without determining the 
reasonableness and justness, or the reverse, of both classes of rates. 

Mr. Hawes. Then your opinion is that the national body has to some degree 
an interest in Intrastate rates? 

Mr. BuBB. There is a point upon which they have a check, I think, ^nd 
especially so with the Shreveport principle invoked. They have a check upon 
State rates. 

Mr. Hawes. Mr. Burr, of course we all realize that since 1920 there has 
been a condition of chaos and confusion in all lines of business and certainly 
in the railroad business. To what extent does this confusion and nncertatnts*. 
in your judgment, affect the quick disposition of business by the Interstate 
Commerce Commission in the past two years? Shall I state it another way 
or is that dear? 
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Mr. BuBB. I do not know that I quite understand that. 

Mr. Hawes. I will make it clear. 

Mr. BiTBB. Perhaps my answer will make it clear whether I do. I think the 
Interstate Ck)mmerce Commission has acted with more dispatch in the last 
two years than they did in some years prior to that in the disposition of these 
cases, but they have not gone into the details necessary to determine about 
the State rates or to acquaint themselves with the conditions that require 
the fixing of State rates or the changing of State rates from time to time. 
They have dealt with the larger questions dealing with the whole country, and 
while they have been setting aside State rates they certainly have not been 
going into it to inform themselves of the conditions surrounding the making 
and the reasonableness of these State rates. 

Mr. Hawes. Your complaint seems to be, and that of the other commis- 
sioners, that the Interstate Ck)mmerce Conunission is not sufficiently familiar 
with the conditions in each State or has not familiarized themselves suffi- 
ciently with those conditions to arbitrarily control intrastate rates? 

Mr. Btjbb. Yes, sir ; and in the very nature of things they never will be. 

Mr. Hawes. Did you hear the suggestion made by Congressman Graham the 
other day? 

Mr. BuBB. I was not here till this morning. I have not even read any of the 
proceedings here. 

Mr. Hawes. The Congressman suggested subagencies of the national body for 
the different States. He did not advocate that, but he threw it out as a 
suggestion. In other words, if there was a new agency for the Interstate 
Ck)mmerce Commission, localized, which would cooperate quickly, expedi^ 
tiously, and with thoroughness with the local commission, would not that 
bring the result that you are seeking to attain? 

Mr. BuBB. Well, certainly they would have brought them more information 
than they have now or can get with the present machinery. 

Mr. Hawes. It would improve the situation? 

Mr. BiTBB. It might. 

Mr. Hawes. From reading the law governing the Interstate Commerce Com- 
mission, don't you believe that under the present law the Interstate Commerce 
Commission could change its rules and regulations and adopt some plan similar 
to that without any additional help from the Congress? 

Mr. BuBR. No doubt they could. If they wanted to create examiners out of 
State commissioners or otherwise, they perhaps could do it, if the State com- 
missioners were willing. They have the power to cooperate if they want to; 
not the power to compel cooperation, but the power to cooperate if they feel so 
disposed. Mr. Reed went into that question quite fully. I was on a committee 
which held a conference with Chairman Clark and Mr. Daniels and Mr. East- 
man, and they even took about nine months, if I recollect aright, after we had 
had a two days* conference, to answer a communication after we had reduced 
the substance of the conference to writing. It took about nine months for them 
to answer that, and then they declined. I cooperated with them once and got 
kicked out of the door. I do not care to be made the second fiddle to a clerk in 
the Interstate Commerce Commission. 

Mr. Hawes. I think you are entirely right, Mr. Commissioner. 

Mr. BuBB. I took a case that required three days to take. 

Mr. Hawes. We are trying to arrive at something practical. Do you think 
that the Interstate Commerce Commission under its present authority, under 
the law as now written, could do these things if it wanted to? 

Mr. BuBB. Yes ; so far as that is concerned, they can send an examiner down 
there and keep him there in the State of Florida or in the State of Missouri. 

Mr. Hawes. Then the substance of your complaint is that they have failed to 
do certain things that they could do if they had wanted to? 

Mr. BuBB. Yes, sir. 

Mr. Hawes. Isn't that about right? 

Mr. BuBB. Well, they have failed, of course, to acquaint themselves as thoro- 
ughly with local conditions in the States — to inform themselves to the extent that 
rhe commissioner from Kansas or that my commission would know about the 
iifFairs in my State. 

Mr. Hawes. I want to clear up one other matter. You believe that the inter- 
state rate should be controlled by the national body, do you not? 

Mr. BtjBB. Yes, sir. 

Mr. Hawes. And to a limited degree cooperating with the State commissions 
they have an interest in the intrastate rates? 
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Mr. BuBB. Well, I think I would avoid saying " cooperating." I think that 
the States ought to be left free to make the rates on local commerce as they 
have heretofore, subject to the Shreveport rule. If this Congress lays down a 
rule for the Interstate Commerce Commission to follow, as I have already 
repeatedly said, to determine in each complaint which is the just and reasonable 
rate, the State or the interstate rate ; if the State rate is found to be a burden 
on interstate commerce, I subscribe to the proposition of its being set aside, 
changed, but I do insist that there be an investigation of each, not just set it 
aside on a mere allegation ; and further, that the law should limit — ^the present 
law ought to be changed to limit who can make a Shreveport case; let It be 
confined to persons and places ; do not give the railroads the right to' make 
imaginary Shreveport cases, because they can create one every day if they want 
to. They can change some rates that will make a Shreveport case to-morrow 
and the next day, and so on, in order to make a complaint of intrastate rates. 

Mr. Pabkeb. The committee stands adjourned until 10 o'clock Tuesday morn- 
ing. 

(Whereupon, at 12.05 o'clock p. m., the committee adjourned until 10 o'clock 
a. ni., Tuesday, March 7, 1922.) 



Committee on Intebstate and Fobeion Commebce, 

House of Repbesentatives, 

Tuesday, March 7, 1922. 

The committee met at 10.15 o'clock a. m., Hon. Samuel E. Winslow (chair- 
man) presiding. 

The Chaibman. The committee will come to order. Mr. Benton, who will 
you have proceed this morning? 

Mr. Benton. Mr. Chairman, Mr. Slater, I think by arrangement, returned to 
complete the statement which he was making week before last. 

The Chaibman. You may proceed, Mr. Slater. Do you wish to go on without 
interruption and complete your statement? 

STATEMENT OF MB. H. M. SULTEB — ^Resumed. 

Mr. Slateb. I would much prefer to make my statement without interrup- 
tion if I can. I have a very intricate problem and I have not had a great 
deal of experience in presenting matters of this kind to the committee. 

The Chaibman. Then will it be the pleasure of the committee to help Mr. 
Slater out as far as they can consistently, and allow him to proceed without 
interruption. 

Mr. Slateb. Mr. Chairman and gentlemen of the committee, I am going to 
begin, if I may be permitted, by endeavoring to explain to you the attitude of 
the shipping public with respect to the transportation act, and I will do that 
by reading to you some of the resolutions that have been passed and com- 
munications that have been sent throughout the United States x)ertalning to 
this transportation act. 

In the first group I have selected those shippers who are directly interestt'd 
from a shipping point of view — ^that is to say, they are interested only in 
securing service and in the maintenance of the railroads so that they may 
properly function and furnish the service that the shippers require. 

The National Industrial Traffic League held a meeting on Noveml)t»r 15. 
1921 — ^and I am reading from the report of the National Industrial TraflU- 
League of that date: 

"The future operation of the bill," referring to the transportation bill, 
*' may justify the league in proposing further changes or additions, but, for tlie 
present, this committee," that is, the executive committee, " has sought to con- 
fine its recommendations to those cases where some urgent necessity seems to 
dictate the change. The league has always stood foursquare .against legisla- 
tion by Congress prescribing any rule of thumb by which the Interstate Com- 
merce Commission must determine the lawfulness of a rate. 

" The railroads were entitled to a fair return upon their investment under 
the law as it existed prior to the act of 1920. It is the league's position that 
they should be entitled to a fair return, and the commission is the tribunal 
which has the power to fix the rates so as to yield such return, subject to the 
check on the part of the Federal courts to overrule such action of the commis- 
slon if it becomes confiscatory. 
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** The oommittee believes it is the <leslre of the commission and the shippers 
that the railroads be permitted to prosper, because they are essential to the 
welfare and prosperity of the nation, and it is realized that any general 
rate adjustment will enable some carriers to prosper more greatly than others. 
When they do so prosper they should have the benefit of it, and the committee 
is opposed to the socialistic principle of the recapture of excess earnings, 
whereby the earnings of one carrier may be taken from it and applied directly 
or indirectly to the betterment of others. Such a precedent in legislation is 
most dangerous, and may be followed by legislation which will be disastrous to 
otlier lines of business. 

** It may be safely said that it was not the understanding of the members of 
the league that the transportation act of 1920, was intended to extend the 
jurisdiction of the Interstate Commerce Commission over intrastate rates to 
any greater extent than had already been recognized in the decision of the 
Supreme Court in the Shreveport case. Some of the proponents of the present 
net in Congress have publicly stated that it was not their intention in voting 
for the measure, to substantially extend these powers over intrastate rates. 

" The committee recommends that the power of the State regulatory bodies 
over common carriers be preserved, subject only to the right of the Interstate 
Commerce Commission to remove unjust discrimination upon specific com- 
plaints as to specific rates. 

"It further recommends that no order of the Interstate Commerce Commis 
siou as to the removal of such discrimination should be permitted to have the 
effect of raising an intrastate rate until the matter has been presented to 
the State regulatory body having jurisdiction over the State rates which are 
alleged to be preferential and has had an opportunity to hear the question of 
the reasonableness of the State rates and until the Interstate Commerce Com- 
mission has revised the findings and conclusions of such State regulatory body 
with respect thereto. Such provision should, of course, be so drawn that the 
refusal or failure of the State regulatory body to act should not operate to 
prevent the Interstate Commerce Commission from thereafter prescribing the 
method by which such discrimination may be removed." 

That is the recommendation of the executive committee of the National 
Industrial Traffic League. Later that league had a meeting at Washington 
and adopted these resolutions: 

" The committee*s report recommending the repeal of section 15a, and 
adding to it this language: 

" * But that adequate provisions be made to preserve in the commission the 
power to remove any burden upon interstate commerce that may exist or be 
created by reason of any statutory rates or fares, and that simple statutory 
recognition be given to the right of the carrier to have a fair return upon 
its investment devoted to public use.* " 

And what that league had in mind at that time was the 2-cent passenger 
fare laws in the several States. 

The Chaibman. Will you kindly give to the reporter, to be put at the 
beginning of your reading of that last document, a statement as to who make 
up the membership of the association that you referred to that adopted the 
resolution, merely to indicate the people who are in the association? 

Mr. Slatek. I will furnish a complete roster of the membership. 

The Chairman. And the same description with respect to any other associa- 
tion whose resolutions you see fit to quote, so that we may judge of the 
importance of the organization in our minds. 

Mr. Slater. If I may have the opportunity I will call upon the Industrial 
Traffic League for that. They have a complete list of their membership, and I 
will file that. I, do not have it with me this morning. 

The Chairman. We will authorize the reporter to embody as part of your 
remarks such a statement as you give defining the organization and its im- 
portance, the membership, etc. 

(The statement referred to follows:) 

(The membership of the Illinois District Traffic League is composed of the 
Acme Steel Goods Co., Chicago, III.; Adams & Kiting Co., Chicago, 111.; and 
491 other corporations and firms throughout the United States, the preamble 
and object of which are as follows:) 
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The Illinois District Tkaffic League, Sterling, III. 

preamble. 

Believing the requirements of commerce are best served by a thorough under- 
standing upon the part of the railways and the shipping public of each other's 
needs, and that the interests of the Illinois district, in view of the peculiar 
individuality of its rate structure and geographical situation, can be best sab- 
served by organized effort, the Illinois District Traffic League undertakes the 
maintenance and furtherance of the interests of such shippers and a promotion 
of the Isnowled^e of transportation affairs and conditions effecting the general 
situation, and through conference, publicity, and other proper means by united 
effort of carrying out and effectuating these purposes. 

OBJECT. 

The object of this league is to Interchange ideas concerning traffic matters; 
to cooperate with the Interstate Commerce Commission, State railroad conmiis- 
sions, and transportation companies in promoting and securing a better under* 
standing by the public and the State and National Governments of the needs of 
the traffic world ; to secure proper legislation where deemed necessary, and the 
modificataion of present laws, regulations, and rulings where considered harmful 
to the free interchange of commerce with a view to advance fair dealing and pro- 
mote, conserve, and protect the commercial and transportation interests, 

Mr. Slater. This resolution continues: 

"The committee's report concerning jurisdiction over intrastate rates was 
adopted with the recommendation of the executive committee that the Capper 
and Nicholson bills be opposed, and with the following additional resolution 
offered by the executive committee : 

" * We further recommend that specific reservation be made of the power of 
the State regulatory bodies to hear and determine, in accordance with the laws 
of the several States, complaints as to intrastate rates, fares, and charges over 
which the Interstate Commerce Commission has assumed jurisdiction, subject 
to the review and approval by the Interstate Commerce Commission, only to the 
extent that questions of unjust discrimination against interstate commerce may 
be involved.'" 

The Illinois Agricultural Association — that is an association representing the 
farming and grain dealers of the State of Illinois, a State organization, and I 
will furnish you also at a later time a complete description of the organization 
and its membership — ^knowing that the Illinois commission was to appear before 
Congress, before this committee, with reference to the repeal of section 15a and 
paragraph 4 of section 13, wired to me at Washington : 

" Regarding repeal of that section of the transportation act that has to do with 
the restoration of the authority of the State commissions in the matter of intra- 
state rates, we wisli to quote in part resolution on transportation adopted at 
third annual convention of American Farm Bureau Federation at Atlanta, Ga.. 
November 23, 1921 : * We urge Congress to restore full rights of the State rail- 
way commissions as they existed prior to the war.' This expresses the desire 
of the Illinois Agricultural Association in this matter. 

" Illinois Agricitltural Association." 

The Farmers Grain Dealers' Association of Illinois is an association repre- 
senting some 70,000 farmers in the State of Illinois and some 600 elevators. 
They wired to me at Washington also, knowing that we were appearing before 
the committee : 

" Please urge in our behalf repeal of section 15a and paragraph 4, section 14, 
of the interstate commerce act. 

" Farmers Grain Dealers* Association of Illinois." 

They say section 14 there, but they mean section 13. That same association 
intervened in the petition filed with the Interstate Commerce Commission by 
the Illinois Commerce Commission, asking an amendment to the order in 
the grain case, the order of the Interstate Commerce Commission reducing the 
grain rates throughout the western district, case No. 12929; and in that peti- 
tion we have asked the Interstate Commerce Commission to strike out of the 
order the provision in the order in case No. 11703 which states that the rates 
prescribed by the Interstate Commerce Commission in the order In that case 
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should be made effective and remain in effect until the further order of the 
Interstate Commerce Commission. That also illustrates the position of the 
Farmers and Grain Dealers' Association. 

Those are the shippers, the representative bodies who represent the shippers 
in these cases before the Interstate Commerce Commission and the various 
State commissions, particularly in Illinois, because they are not interested in 
the rates in the other States but are only interested in seeing that they secure 
service at just and reasonable rat^. 

I have before me also letters of the Railway Business Association. That is an 
association not so much interested, in my judgment, in the rates for the trans- 
portation of their goods as they might be interested in the revenue that the 
carriers secure to enable the carriers to purchase railway material from this 
association. This association, as indicated by the letterhead, is an association 
of manufacturers of railway material and equipment, contrctors in rilway con- 
struction, and dealers in miscellaneous railway supplies. These letters will 
indicate the activity of the Railway Business Association to prevent any modifi- 
cation of the transportation act or any repeal of section 15a or paragraph 4 of 
section 13, and I think clearly illustrates the reason that they are opposed to 
any change in the transportation act 

Mr. Johnson. Is that the same association referred to in the letter that we 
had here the other day ? 

Mr. Slater. YeSj sir. I have several more letters. I have that one also. I did 
not get to present them that day. I circulated half a dozen copies that I had 
with me at that time, and I have, sufficient copies now for all members of the 
committee. 

On November 15 the Railway Business Association, over the signature of 
Alba B. Johnson, president, w^ho I am told was formerly president of the 
Baldwin Locomotive Works, now president of the Railway Business Associa- 
tion, wrote as follows: 

" We have dropped everything else to concentrate all available influence upon 
defeat of the threatened repeal of (1) the adequate income clause in the trans- 
portation act and (2) the Federal jurisdiction over intrastate rates, which is 
essential to administration of the adequate income clause. To pass this repeal 
would restore that chaotic irresponsibility and shortsightedness in rate regu- 
lation which stopped railway growth and broke the railways down. It would 
protract and aggravate indefinitely the famine in railroad orders and portend 
disastrous car shortage and freight congestion when traffic becomes heavy. 

"Not alone to defeat the railroad funding bill, but to accomplish the two 
* repeals above specified, possibly as a rider on the funding bill, such strength 
has developed in the Senate that a careful check up fails to disclose a clear 
and pledged majority opposed to the movement, and similar sentiment is re- 
ported to pervade the House. 

" The repealer is the Capper bill, S. 1150, The Senate committee has heard 
advocates. The Association of Railway Executives witnesses began yesterday 
in opposition. There is widespread business and agriculture pressure in favor 
of the bill or something similar. 

•* The situation calls for effort as great — and harder to mobilize — than that 
which our association with others put forth in 1920 to enact the provisions now 
menaced. To fail is to lose the best of what we labored 10 years to attain. 

'* We urge upon Congress : 



i( 



FUNDING BILL. 



"Prompt and separate passage of the Winslow-Townsend bill (H. R. 2337), 
txi enable President Harding, without appropriation by Congress, to fund, as 
already authorized by law, sums due the Government from the railways on 
capital account, and hence waive the set-off and remit to the roads in cash 
sums due them on noncapital account. 

" CAPPER Bn.L. 

"Rejection of the Capper bill (S. 1150), to repeal in the transportation act 
the adequate-Income clause and the clause establishing Federal jurisdiction 
over all rates of carriers doing interstate business. 
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^'PBESSURE ON THE COMMISSION. 

" Cessation of political pressure upon the Interstatje Commerce Commission 
for rate reductions in advance of reductions in railway labor cost. 

"(Our procedure as to railway labor cost is scheduled for a separate ac- 
tivity later.) 

".After yourself communicating with the chairman of the Interstate Com- 
merce Committee (Senator Albert B. Cummins and Representative Samuel E. 
Winslow) and the Senators and Representatives from your State, you are 
earnestly urged to call a conference of your company staff and ascertain which 
of them or of officers at branch plants or sales offices is best situated to conduct 
one or more of the following activities in favor of our program : ^ 

" I. Authorize the traffic manager to urge the program through the National 
Industrial Traffic League and in freight bureau committees of commercial 
bodies." 

They failed in that respect, as indicated by the resolutions which I read of 
the National Industrial Traffic League (reading) : 

" II. Arrange appeals to their members by business organizations, especially 
national bodies which have contacts in the agricultural States. 

" III. Enlist individuals politically active to communicate with or see Sena- 
tors and Representatives whom they know. 

" It will vitally aid us to receive prompt advice of all efforts and all results, 
including replies from Members of Congress. 
" Yours truly, 

" Alba B. Johnson, 

" Presidentr 

Mr. Johnson. What date was that? 

Mr. Slatee. November 15, 1921. 

Mr. Graham. I do not want to break in on the current of your remarks, but 
do you know whether any activity or any propaganda has been carried on 
among Members of Congress or members of this committee or the Senate com- 
mittee along that line? 

Mr. Slater. I do not. 

Mr. Graham. So far as I am personally concerned I never have received any 
communication from any institution of that kind. 

Mr. Slater. It would not come from the institution ; it would come from the 
business house or commercial organization, as they have appealed to them to 
make the appeal to the Members of Congress, though I do not know what the* 
offect has been. 

Mr. Ha WES. Mr. Slater, I can not see the object of this testimony. There 
will be opposition to this change, open opposition before the committee. There 
is no question about that. The attorneys for the railroads have made that 
statement, and I think these people have just the same right to oppose this 
change as you have lo advocate its adoption. It seems to me you are wasting 
your time and the time of the committee reading matters that will come before 
us when the opposition is presented. 

Mr. Slater. I think I explained before you arrived that I presumed the com- 
mittee would like to know the attitude of all of the associations so far as we 
could give them to you with reference to the transportation act; and it is 
for that purpose that I am presenting this. 

Mr. Ha WES. No secret opposition will reach this committee or reach Con- 
gress. It ultimately Iras to come out in the open or it will not be effective, ami 
when it does come into the open we will hear it here. 

Mr. Slater. I have three or f(mr more of these. 

Mr. Huddleston. Let nie make this suggestion : Judging from my own ex 
perience, members of this committee are constantly receiving propaganda o\ 
one kind or another touching this subject. It is quite useful to me to know the 
source and inspiration of the propaganda. I would like to know whether n 
business man in my district is writing on his own initiative something that 
he thinks himself, or is merely passing on to me some canned opinion spooned 
into him by somebody who has an ax lo grind — a selfish interest to 8ervt». 
Therefore I am interested «nd I think benefited by your discussion. 

Mr. Sanders. Can you not tell whether it is propaganda? 

Mr. Huddleston. Sometimes it is ratlier hard to tell. Usually I can tell, and 
ordinarily, the higher the business man, the more important he is, the mor:! 
obvious is the fact that it is propaganda, because such men do not take tlie 
trouble to get up anything of their own. 
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Mr. ^lERRiTT. The higher his position, the more evident it is that he hasn't 
got any thoughts of his own? 

Mr. HuDDLESTON. Yes; that is uiy observation. He has .just got a class in- 
stinct and responds to it instantaneously witiiout any thought of his own. 

Mr. Ha WES. I did not know but that Mr. Slater was aware of the fact that 
the representatives of the railroads stated that they would appear here in 
•opposition to the change, and it would be open opposition, and if he fears that 
there will only be a secret opposition I want to dispel that impression. 

Mr. Slater. I am presenting these, as I stated, for the puri)ose of showing 
to the committee the attitude of the shipping public and those who are directly 
interested in the operation of these railroads from a service point of view and 
from the point of view of securing sufficient revenue to enable the railroads 
to buy certain materials, and I am perfectly willing to present them or not, as 
the committee sees fit 

The Chairman. Without any prejudice either way? 

Mr. Slater. Yes, sir. 

Mr. Merritt. On this particular subject I suppose you would not want to 
intimate that these i*esolutions that favor this legislation, passed by various 
associations, have received the careful consideration of every member and 
that they represent their thought independently, while the other people have 
not thought independently? 

Mr. Slater. No; I will say this about them: I was not present at any of 
these conferences; I do not know what they discussed; I think the communi- 
cations speak for themselves, and beyond that I can say nothing. I do not 
know* anything about the resolutions at all. 

Mr. Merritt. What impressed me about the way you were doing it was that 
you were not commenting on those thjit were favorable, but were adversely 
commenting on those that were not. 

Mr. Slater. The only reason I did that was that I was trying to distin- 
guish between the two classes of associations; one class which comprises ship- 
pers who are Interested In service and rates; another class Interested In rates, 
service, and the sale of material. Now that Is the only distinction I have. 

Mr. Johnson. You said that before you started out. 

3Ir. Slater. I said that In my opening remarks. 

•On December 5, 1921, the following letter was written : 

** Mr. Noxon has arranged with me to carry through In Chicago Immediately 
an urgent piece of field work in connection with injurious legislation now 
threatening at Washington. 

*• The plan Involves establishing direct personal contact with each of a list 
of Illinois citizens through some member of the association who is well ac- 
K)uainted with him. 

** Will you kindly scan the attached list, check upon It those whom you know 
well enough to Introduce me if presently desired, and mall It back to me at 
the Chicago address typewritten In above. 

" After receipt of your list so checked please expect to hear from me. 

" It has been suggested that I Intimate to you the extremely important and 
urgent nature of the emergency in dealing with which the association has 
t'Stiibllshed a working arrangement with several strong and active associations. 
* Very truly yours, 

"Arthur Wyman." 

Mr. Graham. Those are all from Mr. Johnson, are they? 

Mr. Slater. All from Mr. Johnson, president of the Railway Business Asso- 
ciation. 

On December 8, 1921, he wrote the following : 

Railway Rusiness Association, 
Philadelphia, Pa., December 8, JU21. 

I inclose a copy of n letter which is going to Railway Business Association 
members, asking their cooperation in efforts to preserve from threatened repeal 
the rule of railway rate making in the transportation act and the provision assert- 
ing F'e^leral control over State rates. 

You are particularly well situated to cooi)erate in this effort if you agree with 
U.S, because your company maintains a membership in the National Industrial 
Traffic I^eague. Before addressing you we have discussed with some of the 
officers of the league the propriety of sending you this letter, and the view was 
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expressed no objection could be made to our placing the views of the nssociatlon 
before you. 

Can you help us? If you do not at present see your way clear to do so, may we 
present the matter to you at your convenience? 
Yours truly, 

Alba B. Johnson, PrcMdei\t. 

Railway Business Association, 
Philadelphia, Pa., December 8, W2i. 

The Railway Business Association very much needs your help iu its exertion 
for preservation of the cardinal principle of railway regulation embodied for the 
first time in Federal law in 1920. The principle is this: That while protecting 
the public against discriminations and other improprieties, the Government will 
discharge its responsibility for the financial results of its regulation as affect- 
ing net railway income, and hence ability of carriers to provide adequate facili- 
ties. Section 15a of the act directs that rates upon each railway group as a whole 
shall be designed to yield a fair return, giving due consideration to the transpor- 
tation needs of the country and the necessity of enlarging the facilities in order 
to provide adequate transportation. Section 13 enlarges Federal control over dis- 
crimination by the States so as to include discrimination not only as between 
persons or localities, but as against interstate commerce itself — a provision 
essential to the administration of the adequate-income clause. 

Both these vital provisions are under heavy attack. The agi'icultural bloc in 
the Senate is urging the Capper bill (S. 1150), which would repeal both. The 
proposal is also making some industrial headway. 

Among the business organizations which favor preservation of the principles 
in question beside our own are the Chamber of Commerce of the United States 
and the National Association of Manufacturers. The National Industrial Traffic 
League In annual meeting November 9 relegated the proposed repeals to further 
discussion. 

If it is the policy of your company to promote the preservation of the rule of 
adequate income and Federal control over State rates you can aid very much in 
retaining the cooperation of other organizations for that policy by endeavoring 
to have your local freight bureaus and shippers' traffic organizations work for 
it. If you have the slightest doubt about it will you not give us an opportunity 
to discuss the question with you? 

You know the caliber and diversity of the men who actively lead the Railway 
Business Association. This organization for 10 years labored to attain the result 
which it is now sought to overturn. We regard these provisions as the keystone 
of the arch — hot only the arch of railway regulation, but the arch of stability for 
representative government capable of solving business problems. 

Your frank and full response will be a substantial contribution to the solution 
of this most serious problem. 
Yours truly, 

Alba B. Johnson, President. 

Mr. HocH. Mr. Slater, do you plan this morning to get to a discussion of the 
Illinois case? 

Mr. Slater. Yes, sir. 

Mr. HoCH. Without intending to suggest your procedure at all, I am frank 
to say as one member of the committee, while I am lntereste<l in that propa- 
ganda, I am very much more Interested in having you get to a discussion of 
the concrete situation in Illinois, showing the actual operation of 15a and 13. 

Mr. Slater. I have one more letter and if I may be permitted I will just 
hand it to the reporter and let him incorporate the letter in the record. I 
have just one more but I can hand it in without reading. 

Mr. Ha WES. Mr. Slater, do you consider that the communication you have 
just read was an improper communication? 

Mr. Slater. I do not desire to express any opiniim on it at all. 

Mr. Ha WES. What was your object in putting it before the committee? n«» 
you think it was Improper or a thing that ought not to have been done? 

Mr. Slater. No; I think that every organization has the right to advocate 
whatever it pleases to advocate. 

Mr. Hawes. Do you not think you can wait for these gentlemen to make their 
objections before this committee when it comes their turn, and not try to 
present their case for them? 
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Mr. Slateb. I am not endeavoring to do so. 

Mr. Ha WES. I can not understand your object unless It is to create the 
impression upon the public that there is a secret opposition which should be 
forced to show itself in the open. I do not anticipate that that is the situa- 
tion and I think it is unfair to these gentlemen to create that kind of an 
impression in this record. 

Mr. Slateb. I am only offering the letters and resolutions that I have in 
order to show the attitude of the shipping public. Now, what they might show 
I think they speak for themselves; and I do not care, if I may be excused, 
from expressing an opinion with regard to them. 

Mr. Hawes. You refuse to express an opinion? 

Mr. Slateb. I prefer not to, if the committee please. 

Mr. Hawes. Yet you brought this matter in and submitted it to this com- 
mittee and you will not comment upon it now at the request of a member of 
the committee. 

Mr. Slateb. What comment do you desire me to make? 

Mr. Hawes. I want an expression of opinion of the object. 

Mr. Slateb. The object of it? 

Mr. Hawes. Yes. 

Mr. Slateb. The object of it is merely to show the attitude in respect to all 
the associations, not alone this one, with respect to the repeal or amendment 
of the transportation act, and that is the sole object. I have no other object. 

The Chaieman. Mr. Slater, have you read the whole of those resolutions 
and communications? 

Mr. Slateb. All but one. 

The Chaibman. I observe that there are holes cut in the documents, that is, 
in some of them. 

Mr. Slateb. That is the address. That is all. The name of the party to 
whom it was addressed was cut out. 

Mr. Coopeb. Mr. Chairman, just on that — why did you cut that name out? 

Mr. Slateb. They were not given to me with the name on, sir. 

Mr. Coopeb. I do not think that is hardly fair. Here is a man who receives 
a letter; then you bring it here i\nd present it to this committee, but he re- 
fuses to divulge his name. It may be all right, but it does not look just right 
to me. 

Mr. Slateb. Well, if there is any doubt about these letters being authentic, 
1 suppose Mr. Johnson can tell you about them. 

Mr. Coopeb. I do not question that at all, but I do think that the people 
who gave you those letters, if they wanted you to use them here before the com- 
mittee, ought to have left the names on them. 

Mr. Sweet. I think the witness ought to be allowed to proceed in his own 
way in the presentation of this matter to the committee. The committee is 
able to take care of itself and draw its own conclusions. 

Mr. Johnson. Ever since this witness has taken the stand he has not been 
allowed to tell his side of the case at all. He has been annoyed and harrassed 
ever since he has taken the stand, and I think he ought to tell his side, and, then. 
If the railroads want to tell theirs, let them come and tell it. I think it is 
fair to him that he should be allowed to tell his side, 

Mr. Mapes. I recommend, Mr. Chairman, that the witness be allowed to 
proceed. 

Mr. Hawes. I entirely agree with Mr. Johnson that the witness tell his 
side. That Is what I am asking him to do, and not try to tell some other 
person's side. 

MV. Johnson. If he doesn't disclose what these other fellows are going to 
do, they are not going to disclose it. The railroads will not do it. 

Mr. Hawes. They have notified this committee that they will appear here 
in opposition to this amendment. They have stated so before the committee. 

Mr. Sweet.. But they will not present this matter. 

Mr. Johnson. They are not going to do anything in the open that they can 
tlo under cover. 

Mr. Hawes. You are having letters read Into the record that are mutilated, 
8oine of the names taken out, and the witness who submits them refuses to 
fomnient upon them. He either ought to approve or disapprove of them. 

Mr. Mapes. It is perfectly apparent that the reason the names were taken 
out Is that the men did not want their names used. 

Mr. (iKAHAM. Mr. Chairman, the same rules do not apply to a hearing before 
this committee, do they, that apply in an ordinary lawsuit or anything of 
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that kind? We are supposed to sift this testimony and take out wimt is 
valuable to us and what is not. Witnesses may express their opinion ; they may 
go into things that we may think entirely irrelevant, and yet, after all, it is proper 
for them to make their own statement. I think that Mr. Slater ought to be 
permitted to proceed in his own way. Of course, he ought to give some atten- 
iton to the time of the committee ; but if he thinks these things are competent 
and relevant and throw some light on it, it seems to me he ought to have a 
right to put them in, whether they do or not is a question f(U' us to decide. 

Mr. Slater. There is but one letter more, and I will not take your time n> 
read it, if I may be permitted to just hand it in. 

Mr. .Johnson. I would like to iiave it read, INIr. (^hairman. 

Mr. Mapes. So would I. 

Mr. Slater (rea<ling) : 

"The repealer is the Capper bill (S. 1150). The Senate ccmimittee has hejiril 
advocates. The A.ssociation of Uail^\a.^ Kxe<*utives' witne.sses began yesterday 
in opposition. There is widesi)read business and agricultural pressure in favor 
of the bill or something similar. 

" The situation calls for effort as great, and harder to mobilize, than that 
w^hieh our association witli others put forth in 1920 to enact the provisions now 
menaced. To fail is to lose the best of what we labored 10 years to attain. 

" We urge upon Congress : 

" FUNDI NO BILL. 

"1. Prompt and separate passage of the Winslow-Townsend bill <H: U. 
2337), to enpble President Harding, without appropriation by Congress, to fiinu. 
as already authorized by law, sums due tlie (Government from the railways on 
capital account and hence waive the set-off and remit to the roads in cash sums 
due them on noncapital account. 
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CAPPER BILL. 
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2. Rejection of the Cai)i:)er 1)111 (S. 1150), to re]^n\ in the transportation act 
the adequate-income clause and the clause establishing Federal jurisdiction over 
all rates of carriers doing interstate business. 
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PRESSURE ON THE COMMISSION. 



'* 3. Cessatit)n of political pressure upon the Interstate Commerce Commission 
for rate retluctions in advance of reductions in railway labor cost. 

"(Our procedure as to railway labor cost is scheduletl for a separate activity 
later. ) 

" After yourself connnunicating " — 

I have read that. That concludes the statements. 

The Chairman. What was the soure of that letter, please? 

Mr. Slater. If the committee will excuse me, I much prefer not to divulge 

that. ^, 

The Chairman. If y(m are not prepared to divulge the source of it, or tiie 

name of the person to whom it is sent, the Chair would rule, subject to fll>l>eal 

by the committee, tliat it is not relevant testimony. 

Mr. Slater. I prefer not to do it. I would rather withdraw them than to 

do that. 

Mr. Johnson. I will read them into the re<'ord in the House if they ar« 

stricken out here. 

Mr. HuDDLESTON. May I ask — perhaps there was a misunderstanding— what 

was the question? 

The Chairman. From whom it was sent or to whom sent. 

Mr. HuDDLESTON. I did not understand that Mr. Slater did not desire to give 
the name of the author of the letter. 

The Chairman. That is what the (^hair aslu-d him. 

Mr. Slater. The author of the letter is clearly indicated here, but I prefer 
not to divulge the source of it. . 

Mr. HUDDLESTON. You received the letters from a confidential source? 

Mr. Slater. That is it exactly. . ^ ,^ ^, ,* v..n 

Mr. HUDDLESTON. But I do not understand the chairman to hold that yn\ 

must divulge the source from which you received it. 

The Chairman. I think that if the witness la not prepared to tell to v>\\om 

It was addressed or by whom, it is inconsequential testimony. 
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Mr. HuDDLESTON. Docs the chairman intend to establish a precedent that a 
witness must state the source of any Information that he offers to give to the- 
committee? 

The Chaibman. Unless he fathers it himself, I would ; yes. 

Mr. HuDDLESTON. May I say, Mr. Chairman, that that ruling is without 
precedent, according to my information, as to any committee of the House or 
Senate. 

The Chaibhan. Well, I do not know about that, but my judgment is that 

Mr. HUDDLESTON (Interposiug). No committee of the House or Senate 
requires the witness to divulge the source of information which he gives. 

The Chairman. Or else let him father it himself. He does not father the 
information as his own. 

Mr. Sweet. May I ask who signed this letter? 

Mr. Slateb. Alba B. Johnson. 

Mr. Huddij:ston. It is the source from which he received it, as I understood 
the chairman. 

The Chaieman. You were wrong. 

Mr. HUDDLESTON. I tried to find out, but you were so vague that I could not 
understand which you meant. 

The Chaibman. Well, I can only look out for my own understanding. 

Mr. HUDDLESTON. The witness did not understand it ; nobody else understoodi 
it, and I endeavored by a question to find out what you meant. 

The Chaibman. I am very sorry it was not made clear to you. 

Mr. HUDDLESTON. ^t was not made clear to anybody. until you answered my 
question. 

The Chaibman. Tou may go ahead, please, Mr. Slater. 

Mr. Slateb. Now, I made a statement before the Senate committee witl> 
regard to this same subject, and an impression seemed to prevail from my^ 
statement that I meant or indicated that the Interstate Commerce Commis- 
sion's doors were locked and that the States had no opportunity to appear be- 
fore the Interstate Commerce Commission in an effort to secure an amend- 
ment to the orders that were issued in Ex parte 74, and particularly in the 
Illinois case in 11703; and in conversation with Mr. Barclay, who I believe 
is secretary to Chairman McChord, I told Mr. Barclay that I would correct 
that impression when I appeared before the House committee. The only im- 
pression that I intended to leave was — and it is now — ^that there is no forum 
for the shippers of the State of Illinois to go to. It is true that we can file a 
petition with the Interstate Commerce Commission, and they will probably set 
it down for hearing; but they have already construed the transportation act,, 
and they have already stated that they do not have jurisdiction over intrastate 
rates. So, while the doors are not closed, the relief is not there and the rem- 
edy is not present, and I will illustrate that a little later on. I just want to> 
clear up that misunderstanding that might have arisen from what I stated, 
before the Senate committee. 

The Supreme Court has now decided the Wisconsin case. It has held that 
the Interstate Commerce Commission might fix the rates within the State — at 
least, fix the general level of the rates. As you will recall. I stated the last time 
T appeared that I did not see how it was possible for the Interstate Commerce 
(^nnmisaion to fix any rates in any district so that they should yield a fixed 
jier cent return on the aggregate value of the property without fixing both 
State and interstate rates, unless they separated intrastate from interstate rates ; 
l»nt the court has now decided that the commission has power to fix these rates- 
in tlie various districts, and as I read the decision of the court — and I just 
read it on my way down here, and I am not expressing the opinion of the 
Illinois commission in this matter, because I have not had an opportunity to 
disouss it with them — ^but as I read it, it means this: That if the Interstate 
Conmierce Coitimlssion puts in a general increase of rates and the State coni- 
tnii4Mion takes a- rubber stamp and says, " It is all right," it goes in on State 
trafiic; thereafter the State commission may iron out the inequalities, but if 
it refuses to place its stamp of approval upon the inciease found by the Inter- 
im t«» Commerce Commission, it is perfectly proper for the court to enjoin the 
coinnilssiou from interfering with that order. So this is the situation existing 
In Illinois: In arriving at the requirements of the carriers in the State of 
Illinois, no evidence was presented to the Interstate Commerce Commission 
Hliowfng the requirements within that particular district. Tlie State was di- 
\'U\(h\ in half, as I told you the last time I was here. North of that dividing 
line the western carriers operated; south of that line the eastern carriers. 
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nil.^pnT^'Thaf.'*^^''^ ?T^ rJ^'^^^iP ^^ ^'' ^^"^' *^^« ^^stern carriers to 40 
per cent. That is on interstate traffic, and then, from points in the south to 
points on the Louisville & Nashville, Mobile & Ohio, and Southern Railways 
the carriers were entitled to 25 per cent increase. But the Interstate Coni- 
merce Commission carved out of the entire three districts, south, east, and wost 
a district which they called the " lUinols district," which includes the south- 
ern part of Wisconsin and the bordering points bordering on Illinois 

Now, even in reaching the conclusion that there should be a 40 per cent ad- 
vance in the eastern district, they of necessity took in all of the roads in the 

entire eastern district, and if you turn back to the Congressional Record I 

think it was in December, 1917, or February, 1918— you will find statistics pre- 
sented by the Interstate Commerce Commission to Congress showing the needs 
of the carriers in the various districts. It indicated at that time that the New 
England carriers required an increase in rates of 28.06 per cent ; that the offi- 
cial classification territory— that is, the remainder of the official classlftcation 
territory — ^required but 15.73 per cent increase. 
Mr. Gbaham. Where was that? 

Mr. SiATEB. In New England, 28.06; and official classification, 15.73. Now, 
since this requirement there has been put upon the rates an advance of 25 per 
cent all over the United States by order of the Director General of Railroads, 

which took effect June 25, 1918 

Mr. Sanders (interposing). General Order 28? 

Mr. Slater. General Order 28, and in this eastern territory an increase of 
40 per cent by order of the Interstate Commerce Commission — I think it 
was dated July 31, 1921, case No. 11703. Now, there is not a line, there 
is not a mile of road or a fraction of a mile of road of any New England 
carrier operating In the State of Illinois, yet they put the two together — ^15.73 
per cent increase. 28.06 in New England — they put the two together, and for all 
the entire eastern district you get a greater per cent Increase applicable over 
the entire district by including New England, and you reduce New England's 
requirements slightly. 

I do not say that it is wrong to help out New England on rates In which 
we are interested, but I do say that it is wrong that because some line operat- 
ing in New England that has not a mile of track in the State of Illinois — ^be- 
cause that line in New England requires a greater Increase, that you should 
raise the rates In the State of Illinois. That Is what happened. How in the 
world can the State commission, under such a situation, say : " True, this line 
does not operate in Illinois, but the Interstate Commerce Commission has found 
that in this entire eastern district you require a 40 per cent increase," and 
stamped it as approved by the Illinois commission, when they have laws in 
the State of Illinois that they are bound to follow under their oath of ofBce, 
that they should follow and say : '* We must Increase these State rates or we 
will not have any Jurisdiction at all "? I do not think a member of the Illinois 
commission would dare stamp approval on the advance of 40 per cent when 
they know as a matter of fact and the statistics show that these roads do not 
operate in the State of Illinois, and the result of including them in our district 
was to increase the requirements in Illinois. 

Now, what happens? You Increase the requirements of the Illinois Central 
to help out the New England lines. You have a provision in your transporta- 
tion act for the recapture of excesses. We make higher rates so that the Gov- 
ernment can recapture the excesses of the Illinois Central. That heliw New 
England, in the theory of some people, but they never get it. You do not give 
that sum that you recapture from the excesses back to New England to help 
out these lines, and yet you call upon the Illinois commission under this trans- 
portation act — ^and when I say " you," I do not mean this committee ; I just 
used that without thinking. The Illinois commission Is called upon to approve 
it. And so it was with the southwestern lines and the westeni lines, the district 
in which Illinois is located. The statistics of the Interstate Commerce Coni- 
mission at that time indicated that the carriers in the western d strict requirwl 
16.28 per cent increase in their rates to produce what? To produce sufficient 
revenue to pay operating expenses and return upon the book Investment of t!u» 
railroad. All right. 

In the southwest district they require 28.07 per cent. That Is in the Congr^-s- 
sional Record. 

Mr. Graham. Before you leave that question, may I ask you a question? 
Tender this recapture clause In section l.'m. when is the first payment Rupi>osed to 
be made, the first recapture supposed to he made? 
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Mr. Slateb. I think it is at the end of each quarter, is it not, Mr. Benton? 
Mr. Benton. I do not think the act specifies when it shall be made. 
Mr. Gbaham. Is any due now? 
Mr. SiATEB. Yes; due and overdue. 

Mr. Benton. I can give you this information, Mr. Slater, for the benefit of 
the Congressman : The Interstate Commerce Commission has ruled, as I under- 
stand it, that the first amount became due on January 1, 1921, being the end 
of the year in which the roads went back to private control. 

Mr- Graham. Now, let us assume that is true ; what position have the roads 
taken about recapture? There are some of them that owe certain amounts? 
Mr, Slater. I doubt if they have made known definitely their position. 
Mr. Graham. Has the Interstate Commerce Commission taken any steps in 
the matter? 

Mr. Slater. No ; I think they have a hearing on that. They have called upon 
the railroads, I am told. Mr, Benton states that they have called upon the 
railroads to send in the checks, but I do not know whether any checks have been 
sent in or not. I want to see the picture of one when they send it In. 
Mr. Graham. I know, but when was that call made, do you know? 
Mr, Slater. Do you know when It was made, Mr. Benton? 
Mr. Benton. I can not give the date. Judge Thom might be able to help me. 
A circular was issued to all carriers referring to the terms of the act, calling 
upon them to report their earnings based upon a value which for the purpose of 
this report should be, as I remember it, their investment account, and it is my 
recollection that that circular also calls upon them to send their checks to 
George B. McGinty, secretary of the commission. I will be glad to secure and 
put into the record a copy of that, if desired. 

Mr. Graham. Has the Interstate Commerce Commission taken any steps to 
iiscertain how much, if any, is due, except that circular? 
Mr. Slater. I really do not know, Mr. Congressman. 

Mr. Graham. The reason I am asking you now is that you state, Mr. Slater, 
and some others have stated, that the railroads have not paid anything and 
did not intend to pay anything, and I thought it might be pertinent to find out 
just how that thing stood. 

Mr. Slater. If you understood me to say that they had not, I was mistaken. 
I did not intend to say that. 

Mr. Graham. Some of the other gentlemen who preceded you stated that they 
did not think the railroads ever would pay anything, and I am like the Scotch- 
man, ** I hae me doots aboot it " myself, but I want to know how it stands. 
Mr. Slater. I do not know. 

Mr. Graham. The challenge was made here the other day by some witness, I 
have forgotten who, who said that he thought the law was unconstitutional, 
that section of it. 

Mr. Slater. I did not make such a statement. I do not know anything about 
it, and I am sure I would not make a statement that I know nothing about. I 
do not know what has been done with reference to recovering under the recap- 
tore clause. 

Mr. Denison. Section 15a, paragraph 6, provides that this payment shall be 
made within the first four months following the close of the period for which 
the computation is made, and it shall be recoverable by and paid to the com- 
mission for the purpose of establishing and maintaining a general railroad con- 
tingent fJind. So that it is due within the first four months following the period 
ior which the computation is made. 

Mr. Graham. Yes ; but I was trying to find out whether any computation had 
been made. 

Mr. Slater. I have not investigated that at all, and do not know. 
Mr. Graham. Do you know whether any computation has been made by the 
Interstate Commerce Commission about these payments? 

Mr. BENTON. I have no knowledge about that. I do not even have in mind 
the date at which the order was served upon the several carriers, but it was a 
comparatively recent date, and it was within four months of the end of the 
period for which computation must be made ; according to that it was January 
1, 1921. . 

Mr. Graham. Well, I will not interrupt you again on that matter. 

Mr. Slater. Now, the southwestern district required an increase of 28.07, 

and the western district 16.28, but you put the two districts together and the 

western district, "the increase will be greater." That was what was done. 

It was done in Illinois north of this line. We do not object to having the inter- 
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state rates to the southwestern district Increased to produce more revenue for 
the southwestern lines, because they require it, and not only because they re- 
quire it but because they actually get it, but we do say that it is wrong to use 
that method of increasing our rates and increasing our intrastate rates on these 
railroads when these southwestern lines do not get a penny of it. So Ihat rela- 
tionship between 16.28 for the western district — and that is the district in which 
Illinois lies, north and west of the Illinois River — and the southwest, 28.07 per 
cent, illustrates how they increased our rates higher than they would otherwise 
have been increased if they had not put in these lines operating in the southwest. 

I might say with reference to the southwest lines, there is one railroad in the 
State of Illinois that Is included in the southwestern district, the St. Louis & 
Southwestern, that has 127.88 miles of road In the State of Illinois ; it is a very 
small proportion of the total mileage in Illinois, but they took the entire difitri<*t 
and put it in there to determine what the increase should be on State traffic, so 
that while the western lines, the western group rates, were increased 35 per 
cent and took in the district north of Illinois, that percentage was greater than it 
would have been if they had made the same separation they made when they 
determined that the western district required 16.28 per cent. So Illinois ajrain 
was given a higher percentage increase on interstate traffic than it required. 
But ignoring all of those- facts and setting them all aside and saying that the 
35 per cent was proper — and we have stated it was improper on interstate traffic 
in that case — and that the 40 per cent was proper on interstate traffic from fh(^ 
east, nevertheless the Interstate Commerce Commission increased all of our 
State rates 40 per cent, and the Illinois Central has recently paid 7 per cent 
dividends, the biggest line we have in Illinois, revenues coming from Illinois 
traffic. 

Now, what commission could possibly say, " In order to preserve jurisdiction 
we are going to take a rubber stamp and say 40 per cent is all right in Illinois ; 
we will give it to you,*' ignoring the facts in the case? I do not think the 
Illinois commission can do it In my explanation the other day I told about 
the increase, how we arrived at it in Illinois, but I failed to tell you that 
we did this in addition to taking these averages, and the only thing that we 
could do, we took the number of miles of railroad operated in the State of 
niinois and we arrived at the proportion of the total mileage operated tlirough- 
out the United States and took that percentage of the operating expenses and 
revenue as representing the operating expenses and revenue of the carriers in 
the State of Illinois. Now, I will tell you it is wrong, but it was the only 
method we had ; an emergency had arisen ; the railroads needed relief and we 
had to do something. They told us they could not present evidence pertaining 
to the operating costs in Illinois, pertaining to the value of the property in 
Illinois and pertaining to the rates in. Illinois, so we did the next best thing, 
we said, "Assuming that State and interstate is now all one and we are admin- 
istering the transportation act and we are going to see what we would In- 
crease our rates in our district, and we took that percentage of each line and 
we found after we had finished that it required about 35 per cent increase. 
That included the southwestern lines; that includes the New England lines, 
and the New England lines haven't a mile of railroad, no property at all, in 
the State of Ilinois, and, as I say, the interstate rates to the New England 
district should have been increased, but there was no ncesslty for increasing 
the State rates. 

So we can not approve any order of the Interstate Commerce Commission 
where there is an honest difference of opinion, as there is in the State of 
Illinois, and there is an honest difference of opinion, and it was not because 
we wanted a preferential rate, and we did not get a preferential rate; we 
got something worse; we have rates now, as I will show you shortly, that 
are higher than the interstate rates, and organizations are suggesting, '* Don*t 
ship into the State of Illinois; ship to interstate points." I will read yon a 
letter very shortly from the St. Louis Board of Trade. 

Mr. .HocH. Pardon an interruption for just one question on that. I under- 
stand you to say that the Illinois commission gave 85 per cent increase? 

Mr. Slater. We gave a 35 per cent increase, and in addition to that we increased 
our class rate. I think the total increase on class traffic was somewhere between 
50 and 60 per cent, and all other traffic was increased 35 per cent. 

Mr. HooH. Was there ever any evidence offered tending to show that under 
the 35 per cent increase on rates in Illinois the return upon investment In 
Illinois would not be as great as the return upon the Investment under rh«^ 
interstate rates on the interstate investment? 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 207 

Mr. Slateb. No ; that was not done. That is what we object to, and are still 
objecting to. 

Mr. HocH. And the only discrimination shown was not in the matter of net 
return, but simply in the i)ercentage of increase? 

Mr. Slates. Absolutely. The only thing that was shown was the difference 
that the rates in one instance were advanced 40 per cent and in the other 85 
per c^it^ and that constituted discrimination. The question of revenue and 
everything else was set aside. 

Mr. HocH. In other words, it might be possible that 35 per cent increase 
would give a net revenue of, we will say, 7 per cent In Illinois, whereas thfe 40 
per cent increase on the interstate business would only give 6 per cent, and 
yet the Illinois rates are arbitrarily increased — changed from 35 to 40 per cent — 
on the ground that there is discrimination against interstate commerce? 

Mr. Slateb. That is it exactly ; that is the situation. 

Mr. Mapes. Before you go on, can you tell how many of the State commis- 
sions put their rubber stamp, as you express it, on these increases of the Inter- 
state Commerce Commission, and how many did not? 

Mr. Slater. No, sir ; I can not ; and I did not prepare myself to discuss any- 
thing but Illinois. I think Mr. Benton will give you, as he stated the other day, 
complete information about the action of the several States — of all of the States. 

Last week I explained h6w 15a deprives the State of the right to regulate 
intrastate rates on railroads, and how paragraph 4 of section 13 extends the 
power of the Interstate Commerce Commission and enlarges the Shreveport 
doctrine. I want to read to you now, following that, the order that was entered 
by the Interstate Commerce Commission in No. 11708. Now, I am not going to 
take time to read all the orders, but one particular part 

Mr. Sandebs (interposing). What case is that — ^11703? 

Mr. Slater. No. 11703 is the Illinois Freight Rate case. It provides : 

" It is further ordered that this order shall become effective on or before the 
7th day of March, 1021, upon notice to this commission and to the general public 
by not less than five days' filing and posting in the manner prescribed in sec- 
tion 6 of the interstate commerce act, and remain in force until the further order 
of the commission in the premises." 

Now, that was the order that the Interstate Commerce Commission entered 
increasing all of our rates 40 per cent in Illinois, having entered the order with 
a provision in there that these rates shall remain in effect until their further 
order. The Illinois commission, under the injunction that was granted on the 
strength of this order, can not function, can not change its rates, can not enter- 
tain an application, can not conduct an investigation — it is enjoined from doing 
anything that will interfere with these rates. The Interstate Commerce Com- 
mission said that they shall remain in effect until further order, and so our 
people tested them; they had a complaint filed with the Interstate Commerce 
Oommission. The decision was rendered July 7, 1021 ; and I want to read to you 
now what the Interstate Commerce Commission says, after having said that 
the rates shall remain in effect until their further order. In answer to this 
I>€titIon to change the rates on coal in the State of Illinois, the Interstate Com- 
merce Commission says : 

•« The complaints, all of which were filed prior to the termination of Federal 
rontrol, assail as unreasonable and unduly prejudicial the rates on bituminous 
coal from various groups of mines in the State of Illinois to points in Illinois, 
Tiidiana, Iowa, Minnesota, Wisconsin, Michigan, Nebraska, Kansas, North 
Dakota, South Dakota, and Missouri. Since intrastate rates are not subject 
to onr jurisdiction, excepting under conditions not here present, the interstate 
rate*? only can be considered." 

And so the Interstate Commerce Commission, having found that the Intrastate 
rates were improper, changed the intrastate rates, said "We have not juris- 
diction over the intrastate rates excepting under conditions not here present," 
and I am unable to find a condition under which we can prevail upon the 
Intprstflte Commerce Commission to take jurisdiction of State rates, and, 
HH J say, while the doors are not closed the relief is not present. We can 
flip petitions but we can not get relief. 

Mr. HuDDLESTON. May I ask whether relief could not be had in those cases 
by n petition alleging discrimination? 

Mr. Slateb. Discrimination, yes, if there was discrimination, the Interstate 
Commerce Commission would then consider it. 

Mr. HrDDLESTON. With the reduction of the interstate rate below what the 
intrastate rate comparatively Is would there not arise a case of discrimination? 
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Mr. Slater. Well, it is very difficult to prove discrimination. I will have 
to explain— I will do it very briefly. I do not believe so in this case. There 
was a question of the rate relationship between groups of mines, and certain 
groups of mines contended that the rate relationship was improper; that the 
difference between north and south, the northern group of mines and the 
southern group of mines, was improper. Now, they might be improper for great 
distances and still be all right for short distances, entirely proper, because as 
you work back toward a group naturally the group must narrow, otherwise you 
will have tremendously high rates for short distances — and we have that to-day 
and have a number of complaints, but no place to file them. If I make myself 
clear now, they might properly change the interstate rate and leave the State 
rate alone, because the traffic may be going greater distances, and they broaaeii 
the groups, and the differential may be larger for great distances than for 
shorter distances. 

Mr. Sandexs. Suppose the commission's order had merely established the 
struciture in Illinois and had not read " until further order," and that your 
commission had had jurisdiction to deal with the Illinois rates, what would 
you have proceeded to do? 

Mr. Slater. If I understand you, if the Interstate Commerce Commission, as 
it did, authorized the 40 per cent increase in Illinois, and the Illinois com- 
mission authorized but a 35 per cent increase, and the Interstate Commerce 
Commission should have determined that a 40 per cent increase should be 
applied, then what action would the Illinois commission take? 

Mr. Sanders. Yes. 

Mr. Slater. You are asking me something that I do not know. I can readily 
appreciate how a commission would be required to follow the laws of its own 
State ; that is to say, that under the oath of office taken by each member of the 
commission they would have been required to see that the railroads complied 
with the orders that it entered — ^that the commission entered — the State com- 
mission entered; that it would have been perfectly proper to proceed by in- 
junction or otherwise, as we did proceed by injunction to enjoin the carriers 
from putting into effect these increased rates and raised this question; that 
if that question had been raised in that way and the courts had held that the 
commission was without power to increase the rates, and the court had not 
enjoined the Illinois commission, we might be free to act. I do not know, 
but I doubt it seriously. 

Mr. Sanders. I do not think you get the meaning of my question. The State 
commission put in rates running along about 85 per cent increase? 

Mr. Slater. Yes, sir. 

Mr. Sanders. The Interstate Commerce Commission then took charge of the 
situation under the claim that those rates were discriminatory as to interstate 
commerce and the Interstate Commerce Commission then fixed the new rates 
throughout the State — fixed a rate structure throughout the State. Now, as 
I understand it, you are complaining because thereafter the State commission 
had no jurisdiction to deal with that rate structure. Now, assume that you 
had jurisdiction after the Interstate Commerce Commission had fixed the rate 
structure, to deal with the State rates, what, in your opinion, would your com- 
mission have done? 

Mr. Slater. Well, if the rates had been lawfully established under the 40 per 
cent order — let us assume that at the outset — the only thing that the Illinois 
commission would have done when a complaint was filed — and we would have 
waited for it — when a complaint was filed we would have dealt with that par- 
ticular complaint. 

Mr. Sanders. Supposing the complaint was filed which involved substantially 
all the rate structure, w^ould not your commission then, in accordance with their 
opinion before, have reduced the rates to approximately 35 per cent? 

Mr. Sifter. I might say this in answer to that question : I can not. of course, 
speak for the entire membership of the Illinois commission, but personally 
my recommendation to the Illinois commission if we had jurisdiction to-day 
would be this : Let us not deal with these rates generally and endeavor to make 
horizontal reductions in the rates In the State of Illinois, but let us deal only 
with the complaint that is filed pertaining to the particular rate, and if it \^ 
shown that that rate is unjust or unreasonable, correct the particular rate, 
but nothing is further from my mind than a sweeping order of the Illinois 
commission setting aside that 5 per cent increase, even though down in my 
heart I know that it is wrong. I do not believe it would be policy to do so. 
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Mr. Sanders. Then if we were to grant you the power to act, you concede 
it would not be policy to give the relif^f which you think ought to be granted? 

Mr. Slater. To give the relief? Oh, yes; I think it would be policy to give 
the relief that I think should be granted, because I am going to show you 
numerous rates that ought to be changed, that are too high — relatively too 
high — not from the point of view of whether it produces sufficient revenue or 
not, but in comparison with competing rates those railroad rates are too high. 
Xbw, I want to distinguish between one rate which is established for the pur- 
l)ose of producing certain revenue and another rate which is establisheil for 
the purpose of producing a proper relationship in rates to prevent discrimina- 
tion, and it is in those cases which you endeavor to. show — or the shipper 
endeavors to show — that the rate is relatively unjust, unreasonable, and ex- 
cessive. There is not a shipper that appeal's before the commission, unless it 
is done by an association, that attacks a whole body of rates; they attack 
particular rates. That shipper can not possibly come before a commission and 
prove what it costs to haul the traffic and show that tJie rate as established Is 
<*xeessive because it is producing more revenue than is required, but what 
they do is this : They file a complaint and come before the Illinois commission, 
and their sole evidence — ^and before the Interstate Commerce Commission, if 
you please — their sole evidence is the evidence pertaining to the relationship, 
to show that it is relatively unjust and unreasonable when compared with other 
rates and territories where the conditions are substantially the same. 

Mr. Sanders. What I was trying to get at was the question of how far 
back we want to go — I mean how far the other way. Of course, I understand 
that In dealing with rates there is a difference between establishing a rate 
structure and making individual rate readjustments. Now, as I understand it, 
you are not now complaining of the fact that the Interstate Commerce Commis- 
sion had the power to increase those rates up to the 40 per cent, so as to give a 
rate structure along the general line of tlie 40 per cent increase. Is that true? 

Mr. Si.atkr. No: I am complaining of it, but I say this, that we have got 
it: it is handed to us: we have got to take it; it is given to us supported 
by the Supreme Court decision ; it is ours and we must be satisfied with it. 

]VIr. Sanders. But you mean you want us to change the law in that respect? 

Mr. Slater. Yes; we think it is improper. I think it was improper to in- 
<*rense rates 40 per cent, but what I am trying to say is this, that I think it 
would be a calamity if the State conmiission should arbitrarily wipe off every 
increase anci get away with it. and I do not tJiink thoy can. ^ 

Mr. Sanders. But I just want to know what relef by means of legislation 
you want us to give. You want us to give you back the power so that when 
that rate was increased 40 per cent, that within three weeks thereafter you 
could bring it back to 35? 

Mr. Slater. No, sir. 

Mr. Sanders, You do not want us to so change tlie legislation as to give the 
State commissions the power to change the general rate structure fixed by the 
Interstate Commerce Commission? 

Mr. Slater. Oh, yes, I do. I want the commission to have that power. I 
think it is entitled to the power, you understand. I do not think I make nxyself 
clear. I want the commission to have the same power it had prior to the 
pHRvsage of the transportation act, to prevent the Interstate Commerce Com- 
Inls^ion from doing that which it did in Illinois and rais'ng our rates 40 per 
<-ent when they should not have been raised 40 per cent; but I say that if the 
IH'nois commission should take off this entire advance it would be a calamity, 
and I do not think the members of this committee would suspect any com- 
mission of doing anything of the kind, and I say that you must trust us that 
we would not and if we do, remember there Is an appeal that can be taken 
In tl»e State court; you have your Federal courts to stop us; you are not 
relying solely on the judgment of the State commission. 

I «ay, return them the power they had, and that the shippers, the railroads. 
and everybody else are protected by the courts; if this commission or any 
Stnti^ commission does that which it should not do, and should take off all of 
thef<e advances in one sweep, and say, "We have got you now; we are going 
to tiike off this 40 per cent," what court would sustain such an order? What 
wnuld happen to the order if it was made? It would 'be set as'de, of course. 
The Supreme Court has decided that. Now you are assuming that you might 
take all that jurisdiction away and the Supreme Court decision is set aside, 
bur I say that the State commission should have the same jurisdiction that it 
had prior to Federal control, and that the railroads are protected by the courts 
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of this country ; if the State commissioa should enter an order, the effect of 
which would be to deprive the railroads of their property, or if the order en- 
tered in the case — if it is clear, if it is shown to the court on appeal that the 
order is entered against the manifest weight of the evidence in the case, it cmi 
be set aside. And so I say there is adequate remedy for the railroads ; there 
is adequate remedy to-day for the railroads, but none for the shippers. 

Mr. Sanders. Then, as I understand you, you want us to so change this law 
that the* State commissions will have exclusive jurisdiction to deal with iutrw- 
state rates, and the carriers will be remitted to the remedy by appeal to the 
courts on the ground that the rates are confiscatory? 

Mb. Slater. I do not want to say exclusive jurisdiction. You undei'stand 
I am not In sympathy with the complete repeal of the Shreveport doctrint*. 
In other words, I say that if the Shreveport doctrine is not administered by 
the Interstate Commerce Commission and these rates are not dealt witU by 
the Interstate Commerce Commission, then the interstate shipper who has a 
grievance, because the State of Illinois should reduce the rates, he is in the 
same fix that our Illinois shipper is in; he has no forum, because we enter 
an order and we fix a certain rate, and the interstate shipper says, " I «:an 
not compete with that man in Illinois; that order fixing rates has reduced 
his rates, and I can not compete with him," and he applies to the Interstate 
Commerce Commission and the Interstate Commerce Commission says. ** We 
do not have jurisdiction," if the Shreveport doctrine does not stand there, hut 
I say that the shipper should have that remedy and the Shreveport doctrine 
should stand. So I do not advocate exclusive jurisdiction over State rates. 

Mr. Sanders. You would have jurisdiction, except where there is discrimina- 
tion in individual cases, as to persons and localities? 

Mr. Slater. That is correct. 

Mr. Sanders. You would have us so change the law that if the Stnte com- 
missions should decide that in order to give a proper return to the roads* 
throughout the ITnited States there should be, for instance, a 25 per cent in- 
crease, and the Interstate Commerce Commission should conclude that there 
should be 35 per cent increase, that the State commission's determination of 
the fact should be final, so far as establishing the rate structure is concerned! , 
and that the only relief that could be obtained would be in individual case.s. 
when there was discrimination as to persons and localities in interstate 
commerce. 

Mr. Slater. I would say that, but I think, of course, it would be confusin^r 
for me to answer that by saying " Yes," because of this situation : If the 
Interstate Commerce Commission should find that a 35 per cent increase — I 
can not conceive of that commission finding a 35 per cent increase to be effective 
and the State commission 25 per cent, if they are working along the same 
channels, but if the Interstate Commerce Commission in arriving at the 
conclusion that a 35 per cent increase should be made effective, should include 
lines in Ne^ England that do not operate 1 mile of track in Illinois, or 
lines in the southwestern district that do not operate 1 mile of track in 
Illinois, I say the State commission should have that jurisdiction to deny that 
35 per cent Increase and put a 25 per cent increase in. But you will never 
find, in my judgment, the Interstate Commerce Commission and the State 
commission differing where the facts presented are the same, and where it 
pertains to the business of a particular State and where it pertains to the 
district in which the State is located. You will not find that difference. 

Mr. Sanders. In other words, there would not be any difference of opinion if 
the Interstate Commerce Commission takes the same view that the State 
commission does? 

Mr. Slater. No. 

Mr. Sanders. But if they take different views, as they have in many cases 
that have been presented already, then you would leave the final determination 
of that matter to the State commission, subject to relief by the Shreveport 
decision? 

Mr. Slater. I would say that that is true, providing the act is amended so 
that the Interstate Commerce Commission can not saddle on Illinois an increase 
in rates because some carrier that does not operate in that district needs 
more, and that the Government may recapture the excess from Illinois, doing no 
good to the road operating In some other district. Of course, if the Interstate 
Commerce Commission is going to be authorized by Congress to do that 
thing, to include lint^s that do not operate in the district, of course, the 
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State commission should liave the right to say it is improper, and I do not be- 
lieve anyone will advocate a bill which will give to the Interstate Commerce 
Commission the power to increase rates in one district because they are needed 
somewhere else, and then say to the railroads, *' True, we did this, and we are 
going to take a part of it from you," because it taxes Illinois for some re- 
quirement in New England without helping New England. 

Mr. HuDDLESTON. Mr. Slater, I understood you to say in substance a few 
minutes ago, that increases in rates were given by the Interstate Commerce 
Commission that you thought should not have been given — that were unjust. 

Mr. Slateb. In Illinois? 

Mr. HuDDLESTON. Yes. 

Mr. Slater. Yes. 

Mr. HuDDi^sTON. Yet, that if you were given back the power to deal with the 
subject you w^ould not make a reduction in those cases unless the interests 
involved made complaints? , 

Mr. Slater. And the evidence in the case indicated that the rates should be 
reduced. 

Mr. HroDLESTON. You mean to say you would not consider the subject unless 
somebody interested made a complaint? 

Mr. Slater. Yes, sir ; I mean by that, if I may be permitted to explain, that 
personally I would recommend to the Illinois commission — and I think that 
they would probably adopt this view — that we should not initiate immediately 
a case, cite the railroads to appear before us to show cause why the rates all 
<»ver the State of Illinois should not be reduced. I do not think that is right. 

Mr. HuDDLESTON. Now, to make a concrete case, let us assume that you think 
the horizontal increase w^as 5 per cent excessive; yon would not proceed to 
make that reduction of 5 per cent, even though you had the jurisdiction? 

Mr. Slater. That is correct. 

Mr. HuDDLESTON. Now, you say you would not do that because you do not think 
it would be good policy. That is the expression you used? 

Mr. Slater. Yes ; I think it would be Improper at this time. The conditions 
have changed, and I might further suggest in that connection that I can con- 
ceive of a case coming before the Illinois commission, either on its own initia- 
tive or the Initiative of some other person, with the burden of proof now 
shifted, where the burden of proof would be upon the complaining party. I 
do not believe anybody could prove anything to-day. Conditions are not nor- 
mal. We could not enter an order that would be sustained by the courts. 

Mr. HuDDLESTON. You have a certain jurisdiction to enter experimental orders, 
with a view to seeing what their effect will be, have you not? 

Mr. Slater. I am sorry to say — I am glad to say we have not. We can not 
enter experimental orders. 

Mr. HuDDLESTON. You are compelled to know in advance just what the effect 
of your order is going to be? . * 

Mr. Slater. Yes, sir. 

Mr. HuTDDLESTON. Now, it seems the Interstate Commerce Commission did not 
know that, yet they are bound by the same rules that you are. They made an 
order which they Intended to yield a certain result and It did not do It. I 
would invite your reconsideration of the statement that you are compelled to 
know what the effect of your order Is going to be before you make It. 

Mr. Slater. Well, the court already has decided 

Mr. HuDDLESTON (iuterposlug). It Is manifestly Impossible for any commis- 
sion to know what is going to be the result of their order. Have not the courts 
de<-ided that although it may appear that a rate will not yield a fair return^ 
it Is proper to give It a chance to operate and see whether It will yletd a fair 
return or not? 

Mr. Slater. Our court has not. The Federal court has not. 

Mr. Huddi,eston. Has not the Supreme Court of the United States done so? 

Mr. Slater. No; but — the Supreme Court of the United States? No; an 
appeal has been taken from the order entered by the Illinois commission, by 
the United States district court in a street-car case that raised that direct 
question, and the district court there held — they enjoined the commission from 
interfering with the rate or from establishing a rate, and we had just cause to 
believe that the rate was proper-^and still think so — that we established, if 
they would have changed their operation to conform to the view expressed by 
the commission. But the court enjoined us, nevertheless. 
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of this country; if the State commissioa should enter an order, the effect of 
which would be to deprive the railroads of their property, or if the order en- 
tered in the case — if it is clear, if It is shown to the court on appeal that the 
order is entered against the manifest weight of the evidence in the case, it can 
be set aside. And so I say there is adequate remedy for the railroads: there 
is adequate remedy to-day for the railroads, but none for the shippers. 

Mr. Sanders. Then, -is I understand you, you want us to so change this law 
that the* State commissions will have exclusive jurisdiction to deal with intra- 
state rates, and the carriers will be remitted to the remedy by appeal to the 
courts on the ground that the rates are confiscatory ? 

Mb. Slateb. I do not want to say exclusive jurisdiction. You understand 
I am not in sympathy with the complete repeal of the Shreveport doctrine. 
In other words, I say that if the Shreveport doctrine is not administered by 
the Interstate Commerce Commission and these rates are not dealt with by 
the Interstate Commerce Commission, then the interstate shipper who has a 
grievance, because the State of Illinois should reduce the rates, he is in the 
same fix that our Illinois shipper is in : he has no forum, because we enter 
an order and we fix a certain rate, and the interstate shipper says, '* I can 
not compete with that man in Illinois; that order fixing rates has reduce<l 
his rates, and I can not compete with him," and he applies to the Interstate 
Commerce Commission and the Interstate Commerce Commission says, " We 
do not have jurisdiction," if the Shreveport doctrine does not stand there, but 
I say that the shipper should have that remedy and the Shreveport doctrine 
should stand. So I do not advocate exclusive jurisdiction over State rates. 

Mr. Sandebs. You would have jurisdiction, except where there is discrimina- 
tion in individual cases, as to persons and localities? 

Mr. Slateb. That is correct. 

Mr. Sandebs. You would have us so change the law that if the State coni- 
niiasions should decide that in order to give a proper return to the roads 
throughout the Ignited States there should be, for instance, a 25 per cent in- 
crease, and the Interstate Commerce Commission should conclude that there 
should be 35 per cent increase, that the State commission's determination (»f 
the fact should be final, so far as establishing the rate structure Is concerne<l, 
and that the only relief that could be obtained would be in individual cases, 
when there was discrimination as to persons and localities In interstate 
commerce. 

Mr. Slateb. I would say that, but I think, of course, it would be confusing 
for me to answer that by saying " Yes," because of this situation : If the 
Interstate Commerce Commission should find that a 35 per cent increase — I 
can not conceive of that commission finding a 35 per cent increase to be effective 
and the State commission 25 per cent, if they are working along the same 
channels, but if the Interstate Commerce Commission in arriving at the 
conclusion that a 35 per cent Increase should be made effective, should include 
lines in Ne^' England that do not operate 1 mile of track in Illinois, or 
lines in the southwestern district that do not operate 1 mile of track U\ 
Illinois, I say the State commission should have that jurisdiction to deny that 
35 per cent increase and put a 25 per cent increase in. But you will never 
find, in my judgment, the Interstate Commerce Commission and the State 
commission differing where the facts presented are the same, and where it 
pertains to the business of a particular State and where it pertains to the 
district in which the State is located. You will not find that difference. 

Mr. Sandebs. In other words, there would not be any difference of opinion if 
the Interstate Commerce Commission takes the same view that the State 
commission does? 

Mr. Slater. No. 

Mr. Sanders. But if they take different views, as they have in many cases 
that have been presented already, then you would leave the final determination 
of that matter to the State commission, subject to relief by the Shreveport 
decision? 

Mr. Slater. I would say that that is true, providing the act is amended so 
that the Interstate Commerce Commission can not saddle on Illinois an Increiist* 
in rates because some carrier that does not operate in that district nee<ls 
more, and that the Government may recapture the excess from Illinois, doing no 
good to the road operating in some other district. Of course, if the Interstate 
Commerce Commission is going to be authorized by Congress to do that 
thing, to include lines that do not operate in the district, of course, thr 
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State commission should liave the right to say it is improper, and I do not be- 
lieve anyone will advocate a bill which will give to the Iiilerstate Commerce 
Commission the power to increase rates in one district because they are needed 
somewhere else, and then say to the railroads, " True, we did this, and we are 
going to take a part of it from you," because it taxes Illinois for some re- 
quirement in New England without helping New England. 

Mr. HuDDLESTON. Mr. Slater, I understood you to say in substance a few 
minutes ago, that increases in rates were given by the Interstate Commerce 
Commission that you thought should not have been given — that were unjust. 

Mr. Slateb. In Illinois? 

Mr. HuDDLESTON. Yes. 

Mr. Slater. Yes. 

Mr. HuDDLESTON. Yet, that if you were given back the power to deal with the 
subject you would not make a reduction in those cases unless, the interests 
involved made complaints? , 

Mr. Slater. And the evidence in the case indicated that the rates should be 
reduced. 

Mr. HuDDLESTON. You mean to say you would not consider the subject unless 
somebody interested made a complaint? 

Mr. Slater. Yes, sir ; I mean by that, if I may be permitted to explain, that 
personally I would recommend to the Illinois commission — and I think that 
they would probably adopt this view — that we should not initiate immediately 
a case, cite the railroads to appear before us to show cause why the rates all 
over the State of Illinois should not be reduced. I do not think that is right. 

Mr. HuDDLESTON. Now, to make a concrete case, let us assume that you think 
the horizontal increase was 5 per cent excessive; you would not proceed to 
make that reduction of 5 per cent, even though you had the jurisdiction? 

IMr. Slater. That is correct. 

Mr. HuDDLESTON. Now, you say you would not do that because you do not think 
It would be good policy. That is the expression you used? 

Mr. Slater. Yes ; I think it would be improper at this time. The conditions 
have changed, and I might further suggest in that connection that I can con- 
ceive of a case coming before the Illinois commission, either on its own initia- 
tive or the initiative of some other person, with the burden of proof now 
shifted, where the burden of proof would be upon the complaining party. I 
do not believe anybody could prove anything to-day. Conditions are not nor- 
mal. We could not enter an order that would be sustained by the courts. 

Mr. HuDDLESTON. You have a certain jurisdiction to enter experimental orders, 
with a view to seeing what their effect will be, have you not? . 

Mr. Slater. I am sorry to say — I am glad to say we have not. We can not 
enter experimental orders. 

Mr. HuDDLESTON. You are compelled to know in advance just what th^ effect 
of your order is going to be? . * 

Mr. Slater. Yes, sir. 

Mr. HuDDLESTON. Now, it seems the Interstate Commerce Commission did not 
know that, yet they are bound by the same rules that you are. They made an 
order which they intended to yield a certain result and it did not do it. I 
Avould invite your reconsideration of the statement that you are compelled to 
know what the effect of your order is going to be before you make it. 

Mr. Slater. Well, the court already has decided 

Mr. HUDDLESTON ( iuterposing). It is manifestly impossible for any commis- 
sion to know what is going to be the result of their order. Have not the courts 
dcK-lded that although it may appear that a rate will not yield a fair return^ 
it is proper to give it a chance to operate and see whether it will yietd a fair 
return or not? 

Mr. Slater. Our court has not. The Federal court has not. 

Mr. HUDDLESTON. Has not the Supreme Court of the United States done so? 

Mr. Slater. No; but — the Supreme Court of the United States? No; an 
appeal has been taken from the order entered by the Illinois commission, by 
the United States district court in a street-car case that raised that direct 
question, and the district court there held — they enjoined the commission from 
interfering with the rate or from establishing a rate, and we had just cause to 
believe that the rate was proper-^and still think so — that we established, if 
they would have changed their operation to conform to the view expressed by 
the commission. But the court enjoined us, nevertheless. 
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Mr. HuDDLESTON. Your statement, then, that you did not think it was good 
public policy was based upon the statement you have now made that you thought 
it would be difficult to prove that it was proper? 

Mr. Slater. Yes ; and I want to go a step further. I believe that some reduc- 
tions should be made, but I do not believe they should be made horizontally ; T 
think we should start with the basic commodities — agricultural products. 

Mr. HuDDLESTON. Let me ask you this : If there are horizontal Increases, why 
should there not be, for the same reason that the horizontal increases were 
given, horizontal reductions? 

Mr. Slater. There should be, if It could be shown that the conditions had 
changed so that the rates, the present rates, are excessive. But I say that the 
burden of proof has shifted, and that it will be impossible to do that. It would 
be a waste of time and energy to endeavor to make a horizontal reduction all 
over the United States of any rates; but what the Interstate Commerce Com- 
mission, In my judgment, should do, and what any State commission should do. 
is to deal with the individual commodities where industry is failing because 
the rates are excessive, and try to give the relief there, just as the Interstate 
Commerce Commission did in the grain case. Now we start with a basic 
commodity to make our reduction, and we endeavor to fix rates so that the 
industry will thrive and so that business will start up. And I want to tell 
you this case here before you to-day Is causing, undoubtedly, Industry to stop, 
and I am going to tell you why. In the State of Illinois we have a road- 
building program 

Mr. Mapes. Before you get to that, Mr. Slater, getting back to those oixlers 
of the Interstate Commerce Commission, I would like to ask you Just a question. 

As I understand It, the Interstate Commerce Commission In Its first order 
fixed the rates on Interstate traflSc, and provided that those rates should con- 
tinue until the further order of the commission? 

Mr. Slater. Yes, sir. 

Mr. Mapes. In the second order which you read the Interstate Commerce Com- 
mission by express language refused to take jurisdiction of intrastate rates? 

Mr. Slater. Yes, sir. 

Mr. Mapes. What step has your State commission or the shippers of Illinois 
taken to call the attention of the Interstate Commerce Commission to that con- 
dition In an endeavor to get the commission to remedy that situation? 

Mr. Slater. By filing a petition with them, filed, I tiilnk — I was going to give 
you that date — filed January 10. I haven't even gotten the number yet. We will 
probably get the number several months after and hear that the case has 
been set for hearing. 

Mr. Mapes. With the Interstate Commerce Commission? 

Mr. Slater. With the Interstate Commerce Commission. 

Mr. Mapes. Has it refused to take It up? 

Mr. Slater. Oh, no ; they are so far behind, I presume ; I do not know. 

Mr. Mapes. It has not been heard? 

Mr. Slater. It has not been heard. I am going to give that to you with my 
complete explanation. I have that very case. 

I was speaking about what that means to the business of this country. We 
have in Illinois a road-bulldlng program for 1922 that calls for the purchase 
^of 4,200,000 barrels of cement. We want to ship it. We are going to ship it, 
'providing we get the right price on the cement and providing the freight rates 
will permit us to do so. If the department of public works and buildings 
should call me to-morrow morning and say, " We are going to ship. We have 
a contract for some cement with an Indian^ concern ; what about the freight- 
rate situation?" I would say to them very promptly, *' Don't ship It yet; hold 
It." Why? Because these railroads say that the rate is Improper. They say 
there should be a reduction from Buflington, Ind., Into Illinois. They have 
agreed to make it, but they have not made It. Now, we will hot ship that 
cement — should not ship It — and If they ask me they probably will not ship It 
until this adjustment comes about, because It Is a material difference. It 
means something to us In dollars and cents, and every other Industry is prob- 
ably In the same fix. The railroads will say very frankly, "There are many 
of our rates that are Improper. We know they are Improper." They have 
come to me and asked me if we can not have some kind of a working agree- 
ment so that they can change these rates. They will not make reductions 
because they can not make the advances. We are prevented from permitting 
them to make the advances, and I think they are right. And so Industry 
stops, and the people will not buy. 
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There are 4,200,000 barrels of cement moving into the State of Illinois, prob- 
ably 60 to 70 per cent of it coming from beyond the borders of the State of 
Illinois. We know that the carriers are willing to make the reduction, but 
that case is tied up before the Interstate Commerce Commission. The carriers 
stand pat because they think it is going to have some effect upon the decision 
of the Supreme Court in the Illinois case; and industry stops, and every 
minute and every day that you delay the decision in this appeal to amend the 
transportation act means that you are delaying industry. 

Mr. Ha WES. Mr. Slater, I am interested in good roads myself and the move- 
ment of material for construction. Now, how would you change that situation^ 
if you had it in your power? 

Mr. Slateb. How would I change it? 

Mr. Ha WES. Yes*; how would the Illinois commission change it? 

Mr. Slateb. I am going to tell you how I would recommend a change. I 
can not change it myself. 

Mr. Ha WES. Tell us how the commission could do it. . 

Mr. Slateb. All right, sir. In No. 8182 the Interstate Commerce Commis- 
sion fixed a scale of rates for the Illinois district known then as scale 1. That 
rate was slightly lower than the rates west of us — Iowa, Missouri, and Ne- 
braska. All rates are, of course, as in that district traffic is not as dense as 
it is in Illinois and the East, and consequently rates are somewhat higher. 
They stated in ithe order that due to the difference in density of traffic the- 
Illinois district, which includes the southern district of Wisconsin, not alone 
the State of lUinois, should have scale 1 rates. Scale 2 applies to another 
territory which was somewhat higher. Later the Interstate Commerce Com- 
mission found that by their method of averaging the rates over the groups 
applicable on traffic moving through three groups, adding the three together 
and dividing by three — ^to do that they prescribed rates that were higher for 
shorter than for longer distances; and then with one swoop they set aside 
scale 1 and said scale 2 applied to Illinois, and that automatically increases 
our rates. 

Now, scale 1 rates, docket 8182, will increase the State rates in the State of 
Illinois. To that 8182 original scale 1 should be added percentage advances 
that have been put upon rates in the State of Illinois ; that is to say, 2 cents a 
hundred under General Order 28 should be added to it. 

Mr. Ha WES. Mb. Slater, my question presumes that there is an improper 
rate. It is not necessary to go into details. I am asking you how your com- 
mission would act. 

Mr. Slater. I am trying to explain to you how we would do it. 

Mr. Ha WES. I am not asking the reasons but the machinery. 

Mr. Slater. The machinery? The carriers would promptly make application, 
and if they did not make application we would cite them to appear In a case 
to change this relationship. 

Mr. Ha WES. You mean your commission would lower the rate? 

Mr. Slater. No, sir ; in this case I am trying to explain to you what we would 
flo, what I wouM recommend, and what I am ready to recommend. Now, if 
you will let me complete it you will see my point. 

We add 2 cents a hundred ; then the 35 per cent which the carriers now say 
should have been put on the scale 2 rates. We establish that in Illinois. That 
is under the order of the Interstate Commerce Commission In 8182, the original 
order, and it increases the State rates. 

Now, you say that does not cure the interstate rates. No; it does not cure 
the interstate rates. Then I say that Buffington, Ind., on the border line, and 
Mitchell, Ind., in Indiana, should be permitted to ship into the State of Illinois 
under interstate rates on the same basis. That is the cure and that is what 
would happen if we had the power to change them. 

Mr. Ha WES. Is it not possible for you to answer that question directly? If 
you had the power, what would you do? Would you lower the rate? 

Mr. Slater. If I had the power on cement rates, I would increase them 
slightly. 

Mr. Ha WES. You would increase them slightly? 

Mr. Slater. Slightly in Illinois and reduce the interstate rates slightly. 

Mr. Ha WES. If you had the power in the State commission, you would 
change the interstate rates, would you? 

Mr. Slater. No, no; I would increase the intrastate rates and endeavor to 
have the Interstate Commerce Commission meet the State rates on interstate 
traffic. 



214 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

Mr. Ha WES. On interstate » traffic? 

Mr. Slateb. Yes, sir. 

Mr. Ha WES. So that it was a dual movement — one interstate and one intra- 
state? 

Mr. Slateb. Yes, sir. 

Mr. Ha WES. Mr. Slater, I wish you would get back to the question of Mr. 
Sanders. This testimony is very illuminating and interesting, but in writing 
the law" this committee will have to decide whether there shall be a single 
jurisdiction on rate making, a diverse jurisdiction in the States, or a joint 
jurisdiction. Which do you advocate? 

Mr. Slateb. I advocate the same laws that were in effect prior to Federal 
control, meaning by that repeal section 15a and paragraph 4 of section 13. 
Now, what happens 

Mr. Ha WES (interposing). Can you not answer my question directly? 

Mr. Slateb. I do not know that I could say yes or no, Mr. Hawes. 

Mr. Hawes. Let me try and state It to you again. 

Some ultimate decision must rest with somebody somewhere, placed there 
by the Government, the Stiite, or National Government. Now, interstate con- 
trol of rates is clearly within the final decision of the Interstate Commerce 
Commission, subject to court appeal. That is clear, is it not? 

Mr. Slateb. Yes, sir. 

Mr. Hawes. Do you want this law so changed that there will \^ a joint juris- 
diction between the national body and the State body? 

Mr. Slateb. Yes, sir. 

Mr. Hawes. Or do you want an exclusive control by the State body on in- 
trastate traffic? 

Mr. Slateb. No, sir ; I do not want exclusive control. 

Mr. Hawes. Then, if you want ^ joint decision or a joint jurisdiction l>e- 
tween the State and the Nation, and a conflict arises of opinion on this subject, 
who is to decide that question? 

Mr. Slateb. The Interstate Commerce Commission, under the Shreveport doc- 
trine, followed by the Federal courts. 

Mr. Hawes. Then, all you desire is the joint jurisdiction on intrastate rates 
between the State and the national body, and in case of dispute as to the lind- 
ing, the ruling of the national body shall control? 

Mr. Slateb. Joint to the extent that the State shall exercise its jurisdiction 
and that the Interstate Commerce Commission shall only interfere to the extent 
that it is interfering under the Shreveport doctrine. 

Mr. Hawes. Where there is a dispute, as Mr. Sanders says, who is to decide? 

Mr. Slateb. A dispute between the State commission and the Interstate Com- 
merce Commision? 

Mr. Hawes. Yes, sir 

Mr. Slateb. Under the Shreveport doctrine? 

Mr. Hawes. Yes, sir. 

Mr. Slateb. In the first instance by the Interstate Commerce Commission 
and upon appeal by the courts. 

Mr. Hawes. Then you would have a joint jurisdiction, but final decision be 
left in the hands of the Interstate Commerce Commission? 

Mr. Slateb. Joint to the exent that I have outlined, yes, sir. I would not 
go beyond that, because I might say " joint," and I might intimate that the In- 
terstate Commerce Commission should have jurisdiction over State traffic, in 
the first instance. t 

Mr. Hawes. I am speaking of a situation where there is a direct difference 
of opinion between the State commission and the Interstate Commerce Com- 
mission; a difference of opinion on an intrastate rate; who will decide that dif- 
ference of opinion? 

Mr. Slateb. The Interstate Commerce Connnission. 

Mr. Hawes. So then the final decision is to be left with the Interstate Com- 
merce Commission? 

Mr. Slateb. Under the situation as you have illustrated it. 

Mr. Hawes. Yes, sir. 

Mr. Slateb. That is, pertaining to the particular rate, not from a revenue 

point of view. 

The Interstate Commerce Commission, upon petition filed by certain of the 
Western States asking for reduction in the rates on agricultural products, in 
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case No. 12929, decided November 21. 1921, directed that reductions be made 
in the rates^n agricultural products — that is, on grain, liay, and grain products. 
That reduction was this: That where the 35 per cent increase had been placed 
upon the rates, half of the increase should be taken off ; therefore you refer back 
to the rates which were in effect August 25, 1920, \Vhich were advanced 35 
per cent, and advance those rates which were in effect August 25, 1920. 17^ 
I>er cent. That is on wheat. On coarse grains it should be 10 per cent less 
than that. That is to say, the coarse grain rates were reduced more than the 
rates on wheat. Well, that investigation embraced all of the Wesern States. 
I included the State of Illinois, west of the Illinois River. Originally. Illinois 
Avas not Included. 

We appeared before the Interstate Commerce Commission. We insisted iliat 
we should be made a part of this investigation, the entire State, if you please. 
They first ruled that Uli^nois would not be included in the general investigation. 
That was the immediate ruling from the chair. We then explained that we 
wanted to be heard about including Illinois and we argued the question of 
including Illinois In this general investigation, and we were informed that 
Illinois would be included the following day. They delayed answering us 
simply because they wanted to present the question to the entire commission, 
which was perfectly proper; we have no complaint to make about that. 

The Interstate Commerce Commission finally entered its order. As I stated, 
they made these reductions throughout the western district. They said where 
the advance was ^0 per cent, take off half of it, take off 20 of it. And so the 
order was enterej and the carriers decided to comply with the order except 
where they had jjjie State commission enjohied in the State of Illinois, and 
there they did as they pleased, and there to-day some of these railroads have 
not made the reduction that was authorized by the Interstate Commerce 
Commission. 

Where can our farmers go for relief? If they come to the Interstate Com- 
merce Commission they are promptly told what I have said so often : " We 
do not have jurisdiction over State rates," and if they come to the Illinois 
commission they are told that the Illinois commission is enjoined. 

Mr. HuDDLESTON. JNIay I ask you a question? Ui)on what finding was that 
reduction made? 

Mr. Slater. I think it was general economic conditions. I do not think they 
went to the question of revenue, 

Mr. HuDDELSTON. Was there in the order a finding of fact? 

Mr. Slater. In the order of the Interstate Commerce Commission? 

Mr. HuDDLESTON. Yes. 

Mr. Slater. Not the order I have here, but they are required under the law 
to make findings of facts. 

Mr. HUDDLESTON. Did they find that the ratje after the reduction would yield 
a fair return? 

Mr. Slater. I doubt if they did. 

Mr. HiiDDLESTON. Then the order was made upon the basis of discriminj'tion? 

Mr. Slater. I have not read the order for some time. 

Mr. HUDDLESTON. Have you a copy of the order? 

Mr. Slater. No ; but I will file a copy if you desire it in this record. 

Mr. HUDDLESTON. I do not know how long it is, but I should like to know 
iip«»n what finding it was issued. 

Mr. Slater. I will submit a copy of it for the record. 

Mr. Johnson. Mr. Chairman, is there any objection to its going in? 

The Chairman. The chairman does not know what it is yet. 

Mr. Slater. It is an order of the Interstate Commerce Commission. 

The Chairman. The chairman does not know how large it is. 

Mr. SiATER. I will bring it here to-morrow morning and submit it to you ancl 
you can .see it then. 

The Chairman. We will withhold decision, then, until to-morrow morning. 

Mr. SiATER. If you are going to adjourn at 12 o*clock I doubt if I can finish. 
It will take me quit^ a while to explain this grain situation to you. 

The Chairman. Are you now ready to conclude for to-day? 

Mr. Slater. Yes, sir. 

The Chairman. We will stand adjourned, then, until 10 o'clock to-morrow 
morning. 

(Whereupon, at 12 oVlook noon, the committee adjourned until 10 o'clock 
a. m.. Wednesday, March 8, 1922.) 
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Committee on Interstate and Fobeiun Commeuce, 

House of RBi'REBENTAiivKfi, 
Waahinffton, D. C, Wedne/tday, March 8, lUji2, 

The committee met at ^0 o'clock a. in., pursuant to iHlJournment on yester 
day, Hon. James S. Parker, presiding. 

Mr. Parker. The committee will please come to order. Mr. Slater, you may 
resume. 

STATEMENT OF MB. H. M. SLATEB, BATE EXFEBT, IXLINOia 

COMMEBCE COMMISSION — ^Besumed. 

Mr. Slater. I was requested yesterday, Mr. Chairman, to secure copies of 
the opinion and order of the Interstate Commerce Commission in case No. 
12929, which is a grain case. I have that with me this morning, and if it is 
tJie desire of the committee that it be made a part of the record, I have It here. 

Mr. Parkeb. Who was it who requested that? 

Mr. Johnson. I did. But instead of reading it may it be put into the rei^-ord? 

Mr. Parker. All right- 

(The opinion and order referred to are printeil in fulU as follows:) 

[Interstate Commerce Coifimlssion. No. 12929.} 
interstate rates on grain, grain products, and hay, in cA#tLOADS, between 

POINTS IN THE WESTERN AND MOUNTAIN-PACIFIC GROUPS. 

Submitted September 3, 1921. Decided October 20, 1921. 

Rates on grain, grain products, and hay within the territory embraced within 
the western and mountain-Pac!tic groups found unjust and imreasonable for the 
future to the extent shown in the report. 

Clyde M. Reed and P. A. Conway for Public Utilities Commission of Kansas; 
Amos A. Belts for Arizona Corix)ration Commission; Dwight N. Lewis, Fred 
P. Woodruff, and Charles Webster for Board of Railroad Commissioners of 
Iowa and Iowa Farm Bureau Federation; Paul A. Walker for Corporation 
Commission of Oklahoma; George E. Erb for Public Utilities Commission of 
Idaho; F. W. Putnam and Ivan Bowen for Railroad and Warehouse Commls- 
tion of the State of Minnesota ; H. M. Huntington for Wyoming Public Service 
Commission; Frank Milhollan for Board of RailroUd Commssioners of North 
Dakota; Thorne A. Browne for Nebraska State Railway Commission; Carl D. 
Jackson for Railroad Commission of Wisconsin ; H. Casaday for Public Utilities 
Commission of Colorado and Colorado Alfalfa Meal Millers Assoc ation ; John 
E. Benton for the State commissions above named, and for Ra Iroad Commis- 
sion of the State of California, Public Service Commission of Louisiana, Public 
Service Commission of Missouri, Board of Railroad Commissioners of the State 
of Montana, Public Service Commission of Nevada, New Mexico State Cor- 
poration Commission, Public Service Commission of Oregon, Board of Ra Iroad 
Commissioners of South Dakota, Public Utilities Commission of Utah, and 
Department of Public Works of Washington ; Frank L. Smith, H. M. Slater, ami 
Harvey E. Wood for Illinois Commerce Commission. 

Walter Condran for State of Iowa and grain shippers of Iowa ; J. W. Ralsh 
and J. J. Murphy for producers and shipi>ers of grain, grain products, and hay 
of North Dakota. 

Clifford Thorne for American Farm Bureau Federation and Farmers National 
Grain Dealers' Association; G. W. Hoffman for North Dakota Farm Bureau 
Federation ; J. W. Shorthill for Farmers' National Grain Dealers' Association ; 
D. J. Simms for National Hay Association ; W. K. Vandiver for Grain Dealers* 
National Assoc'ation; A. Sykes for Corn Belt Meat Producers' Association; 
M. P. Kinkaid, Albert Jefferies, C. F. Reavis, Robert EVans, W. E. Andrews, and 
M. McLaughlin for Nebraska grain dealers ; John A. Kurtz and Hugh Mclndoe 
for grain, grain products, and hay producers of Missouri ; C. A. Lahey for 
Quaker Oats Company ; M. R. Benedict for South Dakota Farm Bureau Federa- 
tion and South Dakota State Department of Agriculture. 

James C. Suttie and Nels Parsons for Omaha Hay Exchange and Nebraska 
producers and shippers of hay ; J. S. Brown for Chicago Board of Trade ; B. J. 
Drummond for Cincinnati Grain & Hay Exchange ; G. Stewart Henderson for Bal- 
timore Chamber of Commerce; A. F. Vandegrift for Lou'sville Board of Trade; 
Ray Williams for Board of Trade. Cairo, III. ; PL D. Lute for Nebraska Farm 
Bureau Federation ; John B. Matthaei for Commercial Exchange of Philadelphia : 
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H. W, Prickett for Utah State Bankers Association, Idaho State Bankers Asso- 
ciation, and Chamber of Commerce & Commercial Club of Salt Lake; Charles 
Rippln for Merchants Exchange of St. Louis and St. Joseph Grain Exchange, 
St. Joseph, Mo.; C. B. Ross for Idaho Farm Bureau Federation and various 
Idaho cfommercial clubs ; W. R. Scott for Board of Trade of Kansas City ; W. P. 
"Trickett tor Minneapolis Traffic Association ; J. L. Bowlus for Milwaukee Cham- 
ber of Commerce ; F. H. Baldy for Grain & Hay Exchange of Pittsburgh ; Law- 
rence G. Wilson for Casa Grande Farmers' Association and Arizona State Farm 
Bureau ; H. B. Dorsey for Texas Grain Dealers* Association. 

J. N. Davis for Chicago, Milwaukee & St. Paul Railway, and respondents 
generally; R. H. Widdicombe, A. B. Enoch, Henry Blakeley, P. H. Bumham, 
J. E. Courtney, Thomas R. Farrell, F. B. Houghton, L. C. Mahoney, W. W. 
Miller. H, M. Pearce, W, A. Rambach, F. B. Townsend, L. T. Wilcox, and C. 
Schonfelder for individual respondents. 

REPORT OF THE COMMISSION. 

Aitchison, commissioner : This is a proceeding of investigation into the reason- 
ableness and propriety of the level of interstate rates for the transportation of 
grain, grain products, and hay, in carloads, between points in the territory 
embraced in the western and mountain-Pacific groups, as defined in Increased 
Rates, 1920, 58 I. C. C, 220, which will also be referred to as Ex parte No. 74. 
"The relationship between particular localities and markets is not involved. Only 
line-haul rates will here be considered. 

By general order No. 28 of the Director General of Railroads, effective June 
"25, 1918, commodity rates on wheat were increased 25 per cent, but not exceed- 
ing an increase of 6 cents per 100 pounds. Other grains, much of which there- 
tofore had moved at rates lower than those contemporaneously effective 
on wheat, were by that order put upon the wheat-rate basis. The rates then 
in effect upon flour and other mill products were increased 25 per cent, not 
•exceeding 6 cents per 100 pounds, but were required to be not less than the new 
rates on wheat. Hay received an increase of 25 per cent. These increases 
applied alike to interstate and intrastate traffic. 

On July 29, 1920, we permitted the carriers to increase their interstate rates 
-on these and other commodities 35 per cent within the western group, 25 per 
cent within the mountain-Pacific group, and 83i* per cent between these groups. 
Such increases became effective August 26, 1920. By various proceedings, 
similar increases were made in the intrastate rates within the groups now 
l^ore us. 

The Increases vary somewhat in different sections and on different commodi- 
ties. For example, in Kansas, at the request of the authorities of the State, a 
flat 3K;ent per 100 pounds increase was substituted for the percentage increase, 
resulting in higher percentages on short than on long hauls. The aggregate 
increase since June 24, 1918, is greater in many instances on coarse grains 
than on wheat, for the reason that general order No. 23 eliminated differentials 
in favor of coarse grains that had long been maintained in certain sections 
of the country. These differentials were not uniform, and may be said to have 
ranged f ronr one-half cent to 2^ or 8 cents pei^ 100 pounds. The percentage 
Increases advanced long-haul rates a greater number of cents than short-haul 
rates. 

Generally speaking, the present freight rates on wheat are from 50 to 70 per 
cent greater than they were prior to June 25, 1918. The increases on com, 
oats, and barley generally approximate, and in some instances exceed, 80 per 
cent The rates on hay are approximately 70 per cent greater than they were 
prior to June 25, 1918. In many instances the rates on these commodities 
liave been subjected, during the past few years, to much greater increases 
than above indicated. On the other hand, there have been some reductions 
from the peak level. For Instance, rates on grain to the Gulf ports for export, 
which were substantially increased during and subsequent to Federal control, 
have been reduced in amounts ranging front 1 to 5i cents per 100 pounds, 
influenced by reductions made by eastern lines to the Atlantic seaboard. 

This proceeding was Instituted following the filing of a petition by the Public 
Utilities Commission of Kansas, on behalf of all grain and hay shippers of that 
State, calling attention — 

" to the exigencies of the hay and grain industries, and to suggest * * • the 
advisability, desirability, and necessity of prompt consideration of thb matter 
of reduction in interstate freight rates on grain, grain products, and hay In 
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the western group, with a view to affording relief commensurate with tiie 
needs of these industries." 

Representatives of State commissions, grain and hay markets, and various 
interests appeared. All will be referred to as petitioners. The carriers wiU be 
referred to as respondents. 

The issue thus presented requires us to examine Into the reasonableness of 
the existing rates, and to test these by the standards employed in proceedings 
brought under section 1 of the interstate commerce act. At the outset it is 
important for us to consider the status of the agricultural industry in the western 
and mountain-Pacific territories, and inquire into the effect of the present rate 
standards upon both shippers and the carriers, for this phase has been stressed 
by petitioners. 

The western farmers, including those in Illinois, in 1920 produced 75.7 per 
cent of the Nation's wheat, 54.2 per cent of the corn, 68.4 per cent of the oats, 
59.5 p^ cent of the rye, and 89.5 per cent of the barley. These farmers are 
suffering from severe readjustments, and, generally speaking, are operating at 
a loss or without profit Many of them have exhausted their credit and are 
unable to put in crops. This distressing situation is attributed to acute defla- 
tion of farm prices, and in some instances to drought, low yields, or crop 
failures. In determining the causes, obviously we must bear in mind the world- 
wide disturbances, deflations, restrictions of credits and purchasing power, 
and other elements of the post-war readjustment now in progress. To an 
extent the distress may be considered as aggravated by the holding of large 
surpluses from last year's crops for higher prices, to the inability to move them 
because of car shortages, to land speculation, to free spending during the war. 
or to failure to foresee inevitable readjustment. There is evidence of reduction 
in demand for coarse grains and hay and of unusual supplies. The conditions 
as to wheat are somewhat different, because of an active export demand to 
meet continued foreign deficits. 

In some districts the farmers had to borrow money to purchase seed for the 
1921 crop, and were financially involved before it was ready for cultivation. 
Grain and hay produced last year under war-time costs have been sold at prices 
below those that prevailed during the war, and present prices for farm products 
are less than the readjusted production costs. Much produce, especially hay» 
will not reach a market. The agricultural industry in the West is heavily^ 
mortgaged and deeply indebted to the banks. It has been impossible to liqui- 
date many loans, and either the accrued interest has been added to the principal 
or foreclosures have occurred. Several profitable years must be experienced 
before many of the western farmers can recoup their losses. Generally speaking,, 
the distress is least felt by farmers who either own or have a substantial 
equity in their lands. Renters, burdened with high cash rents, and owners who 
purchased their holdings at high war prices on credit, and those farmers who 
did not foresee the coming readjustment, are admittedly in extreme distress. 
Many renters have given up or will give up farming; and a scaling down of 
rents, claimed by respondents now to be in process, will be necessary to hold 
them to the lands. 

While commercial loans have been reduced, agricultural loaus have not been 
similarly reduced, and the funds of country banks are to a large extent unavail- 
able for current commercial and agricultural needs. Farmers have been com- 
pelled to settle their debts by marketing crops at low prices. The car supply 
this harvest season has been good, and the new crop and holdover from 192Q 
have been rushed to market. The wheat movement in July and August, 1921, 
has been almost unprecedented. Prices of some grains have fallen from war to 
pre-war and, in instances, to lower than pre-war levels. 

Fertilization of land and maintenance of farm equipment are being deferre<l. 
Many farmers are unable to make necessary improvements. The purchase of 
farm Implements has been greatly reduced. In all sections there is an increasing 
delinquency or default in the payments of taxes. The financial condition in 
irriagted districts is reflected by increases in delinquencies in the payment of the^ 
yearly installments, which regard new Government irrigation projects. The 
testimony is that the unprofitableness of farming is driving boys and tenants out 
of agriculture and into the cities. 

There is an abundance of hay in the West. A large part of it is neither going 
to market nor being used locally. A large portion of last year's crop Is de- 
teriorating, and there is testimony that much of this year's crop would not be 
cut. Transportation charges constitute a large proportion of the finally deliv^ 
ered price of hay, much of which customarily moves considerable distances. The 
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character, value, volume, aud use of this commodity are such as to require rela- 
tively low charges for its carfiage. (National Hay Asso. v. L. S. & M. S. Ry. 
Co. 9 I. G. 0. 264, 306.) Receipts at the marlcets at Kansas City, Omaha, and 
other points this year have been unprecedentedly subnormal. There is evidence 
that eastern and southern dairy and stock men are substituting local and unde- 
sirable feeds, such as slough grass, straw, and cotton stalks because of the high 
delivered costs of western hay. Hay and alfalfa meal dealers and producers 
insist that there is a potential demand but that the freight rates are now past 
the point that their products will bear. Hay can be, and often is, moved in 
low-grade equipjoaent that is unsuitable for grain hauling, without expedited or 
special service, and requires proportionately a small movement of empty equip- 
ment. 

There is testimony strongly tending to show that if present conditions are 
continued the less fertile farms will not be cultivated next year, the acreage of 
grains will be curtailed, and reorganization of farming must follow along lines 
less favorable to society and to the railroads. It is predicted that the ultimate 
result will be a short grain supply, higher prices, and suffering. Respondents 
direct attention to the fact that for the period from January 1 to August 13, 
1921, the number of cars loaded with grain and grain products in the western 
district increased 27 per cent over the number loaded in the same period in 1920, 
while contemporaneously the loading of live stock, coal, coke, ore, forest prod- 
ucts, and miscellaneous freight decreased in percentages ranging from 6 to 58. 
The number of carloads loaded with all freight showed a decrease of 14 per 
cent. The large movement to market this year does not show that the farmer 
can continue to operate under present production and distribution costs, as it is 
the result of forced marketing regardless of prices or freight rates. This testi- 
mony is opposed by the opinions of witnesses for the carriers that future acre- 
age will not Jt)e greatly affected by an unfavorable year of readjustment, and by 
forced changes in farming and marketing methods and practices. But the 
weight of the evidence indicates that a continuance of the existing burdens 
must result in diminished production. 

A comparison between the weighted average price of 31 farm products and 
railroad freight revenue per net ton-mile shows that, beginning in 1910 and con- 
tinuing until 1915, farm produce values and railroad revenues maintained a close 
and consistent relation; that in 1915 farm products began to ascend and ad- 
vanced to a peak of 146 per cent in 1919, and then began a rapid descent to prac- 
tically the pre-war level in the summer of 1921. Meanwhile freight revenues 
continued on practically the pre-war level to 1917, when they began to advance to 
a peak of 79 per cent, and are now 68 per cent above the 1909-1913 level. 

The rise and fall of " farm prices " is illustrated by the indices compiled by 
the Department of Agriculture, summarzed as follows : 



Date. 


Wheat 
per bushel. 


Com 
per bushel. 

Cents. 
55.3 
67.6 
59.4 
71.4 
71.2 
73.8 
129.2 
147.3 
151.5 
140.5 
66.7 
62.4 
64.5 
fiS.O 
59.5 
(i2.5 
Ii2. 2 
61.7 
S<i.2 
51.0 


Oats 
per bushel. 

Cents. 
38.7 
41.4 
3(}.8 
40.9 
42.5 
44.0 
62.7 
74.0 
69.5 
74.1 
45.6 
41.8 
41.9 
39.3 
36.8 
37.9 
•35.6 

:».8 

30.1 
31.0 

1 


Barley 
per bushel. 

Cent!*. 
75.2 
66.9 
53.3 
51.5 
54.1 
71.0 
107.7 
112.6 
108.9 
106.9 
64.4 
57.2 
56.8 
54.4 
49.2 
51.6 
50.6 
49.4 
47.0 
45.4 


Hay 
per ton. 


1911 : 


Cents. 

SO. 9 

87.4 

78.4 

88.4 

105.2 

125.9 

200.8 

204.3 

212.8 

217.2 

149.2 

149.3 

147.3 

133.5 

110.7 

127.4 

112.2 

101.8 

• 101.2 

105.6 


$12.83 


1912 


13.24 


1913 


11.02 


1914 


11.28 


1915 


10.50 


1916 


10.48 


1917 


13.53 


1918 


18.10 


1919 


20.45 


1920 


20.85 


1921 — Jan .1 


16.16 


Feb. 1 


15.24 


Mar.l 

Apr.l 

May 1 

June 1 

July 1 


14.28 
13.61 
13.08 
12.52 
12.61 


Aufr. 1 

Sept. 1 

Oct, 1 


11.73 
11.70 
11.36 



Readjustments in the farm costs of production are in progress, but labor and 
marketing costs, taxes, and all items of expense are <?onsiderably greater than 
before the war. Prices for products have decreasetl relatively more than the 
cost of proiluction. The purchasing power of the farmer is restricted, with ad- 
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verse effect on general business, and likewise, through reduction of inbound 
-freight, on the revenues of the carriers. Farming, our chief industry, pays a 
huge freight bill on both outbound products and inbound freight. 

Translating the purchasing power of the western farmers from dollars into 
bushels, it is clear that in most instances they must pay a far greater quantity 
of either corn or wheat than heretofore to secure the important conamoditles 
necessary for use in the production of their crops or for sustenance. 

The evidence indicates that in numerous and not unusual instances after 
deducting other costs the amount remaining from the price received for their 
crops gives them but from 5 to 25 cents per hour for their own labor and 
for that of others employed on the farm; that if allowed 15 cents per hour 
for the time spent in producing crops of hay and grain, many farmers could 
not pay their taxes or the Interest on their investment or mortgage indebted- 
ness. The- labor used in transporting their crops by rail to market is, they 
point out, paid on a much higher basis than farm labor. 

While local conditions, feeding, etc., sometimes exert an influence, the farmer 
has little control over the price he receives for his crops. In the main these 
are controlled by prices set at places where the surpluses of all countries meet, 
and this particularly applies to the Liverpool market control over wheat With 
respect to coarse grains, and to a lesser extent hay, prices rest on such primary 
markets as Chicago, Minneapolis, Omaha, and Kansas City. The usual local 
prices for grains and hay, even for feeding or consumption, are the prices at 
the control markets less the freight and handling charges. 

The testimony is that the freight rate now consumes such a large part of 
the returns of the western producer of these commodities as to be restrictive 
and burdensome. 

In determining the reasonableness of the existing rates on grain, considera- 
tion must be given to changes in conditions since their establishment. As has 
been pointed out by respondents, many of the basic rates governing the trans- 
portation of grain, particularly, in times past have been considered by this 
commission and by the State rate-fixing authorities. Generally, these deter- 
minations antedated the advent of the United States into the World War. 
Since the times when the rates were so fixed either by rate-making bodies or 
by the carriers, many important economic and traffic changes have occurred 
which lessen the weight which might otherwise now be accorded to the actions 
of these tribunals. The rates have been subjected to two sweeping and general 
rate increases, each made in a broad way and largely without reference to the 
specific conditions which surrounded the traffic moving under particular sched- 
ules. The changes in the economic condition of the industry — ^its ability to 
bear the existing rates — have been dwelt upon. Other changes may be pointed 

out. 

The car-loading of a commodity is of importance in determining the rate, 

absolutelv and relativelv 

Petitioners show a greatly increased loading of grain. At Kansas City, for 
illustration, in the month of July, 1921, the loading of wheat was 13 per cent, 
corn 30 per cent, and oats 35 per cent over the loadings in July, 1913. The 
average loadings per car and the percentages of all traffic on six of the prin- 
cipal western railroads for the year ended December 31, 1920, were shown to 
be as follows : 



Wheat. 
Com.., 



Oats 

Other grain 

Flour and meal 

Other miU products. 



Hay, straw, and alfalfa. 



Total products of agriculture 

Products of animals 

Products of mines 

Products of forests 

Manufacturing and miscellaneous. 



Per cent 
of total 
traffic. 



5.U 
3.17 
1.73 
1.14 
2.05 
1.43 



14.66 
.06 



15.62 
20.40 

5.45 
42.96 

9.85 
21.34 



Average 

load per 

car. 



Poundt. 
8]«200 
77,000 
66,000 
64,000 
64,000 
55,400 



24,800 



57,800 
23,000 
90,000 
58,000 
47,400 
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Petitioners present records showing that the loading of wheat, corn, and oats 
in 1920 was heavier than the loading of any of 15 Important commodities 
moving In hirge volume, except coal, and in excess of that of all carload 
freight; that the average weight of cars employed in transportation is less 
than the average of those used for hauling citrus fruits and fresh meats, 
and less than the average for all carload freight; that the movement involves 
less empty haul ; and that the percentage of empty to loaded car mileage is 
substantially less in the case of box cars than other classes of equipment. 

Respondents submitted analyses to show that the transportation of grain 
and grain products carries unusual liabilities ; that the loss and damage claims 
are excessive, and are practically double the ratio of payments on other 
traffic ; that the loss and damage claims on grain are disproportionately large 
compared witli the volume of the traffic, and settlements constitute in some 
instances 35 to more than 40 per cent of the aggregate of such settlements 
on all traffic, and run into millions of dollars. 

The amount of loss and damage claims normally accruing in the course of 
transportation is a factor which is properly taken into account in the fixation 
of the rates for transiwrtation. Presumptively, the facts in this regard as they 
existed contemporaneously received consideration when the basic rates were 
established, and for them proper compensation was made. As the values of 
grain and grain products increased, the money amount of each loss and damage 
claim naturally increased. Payments by the carriers on this account are an 
item of operating expense, and, as such, constituted a part of the total in- 
creased costs of operation, to meet which the director general made his 
increases under General Order No. 28, and because of which we permitted the 
general inerease>« of 1920. But since those increases the values of grain and 
grain products have shrunk greatly. So far as increased loss and damage 
claims on account of the movement of these commodities constituted a partial 
basis for the increases of 1918 and 1920, that basis no longer exists to the 
same degree. 

There has likewise been a sharp decrease in the values of the coarse grains, 
both absolutely and relatively, as compared with wheat. Prior to General 
Order No. 28. quite generally throughout that portion of the western group, 
as defined in Ex parte No. 74, which lies west of the Mississippi River, the 
rates on coarse grain were lower than the rates on wheat. The effect of 
General Order No. 28 was to put the coarse grains on the wheat basis, and 
that basis has been maintained since. The propriety of such action has been 
sustained in National Council Farmers' Assos. v. Director General (56 
I. C. C. 399.) It may well be that the action of the director general wad 
fully justified, under the facts then existing, but with the return toward normal 
values and relationships in values, it is apparent that the continued appllca 
tion of the \vheat-rate basis will discontinue the movement of great quantities 
of these coarse grains which formerly moved freely. 

The petitioners have presented exhibits filed by the defendants in National 
I.ive Stock "J^hippers' League v. A., T. t& S. F. Ry. Co. (63 I. C. C. 107) showing 
the average haul and car-mile earnings of grain and various other commodities 
over the lines of certain representative carriers In the westen group. These 
exhibits are summarized in our report in the case cited, at page 114, and that 
suniniary need not be repeated here. Without detailing the results of a study 
of these exhibits, it seems to be indicated that the earnings on grain traffic are 
relatively somewhat high. This result would have been modified if a differ- 
ential basis had been maintained between wheat and coarse grains. 

On the bases of Investigation and exhibits In 1915 Western Rate Advance 
Case (35 I. C. C. 497) petitioners presented an elaborate analysis attempting to 
flevelope the operating ratios on the movement of grain and tending to show 
fliat such ratios were below the average ratio applicable as to all freight traffic. 

Ue.spondents point out that grain products and hay are of higher grade 
than sand, gravel, stone, ores, coal, pulp wood, etc., which constitute a con- 
siderable part of " all other traffic," and that the handling of grain and grain 
pro<ln<'t-S involves extra service and special privileges which add elements of 
co«t. These extra privileges relate to transit, free time and freedom from 
demurrage charges, holding and switching cars for official inspection, and re- 
consignment and diversion in connection therewith. Special lncrea8e<l costs 
are those Incurred to keep box cars In suitable condition, to Install, distribute, 
salvage, etc., grain doors, and for out-of-line and indirect hauls under transit, 
or to reach the industry and then the market of the products. Certain of 
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these services and expenses do not differ materially from those incidental to 
other commodities or expenses connected with their transportation, and otlier 
expenses indicated may be regarded as the equivalent of current maintenance. 

Whil^ not contending that the distress of the grain, grain products, and 
hay producers is wholly attributable to the present level of freight rates» 
petitioners urge that a reduction in haulage charges would make It possible for 
consumers to buy hay, oats, corn, etc., and would result in increased move- 
ment and the saving of these commodities for society; that the producers 
would realize financial benefit and have increased purchasing power which 
would favorably react on the railroads through increajsed inbound freight. 
On the other hand, respondents deny that such a reduction would stimulate 
demand, because, they say, it would probably not reduce prices to the consumer. 
If the movement were stimulated temporarily, it is contended that the downward 
trend of prices would be continued because of the surplus of certain grains held 
without any visable demand. As prices are now at a low point, respondents, 
doubt if a reduction in rates would increase feeding or consumption. They 
make the claim that the agricultural industry is in little different condition 
from other producing or manufacturing industries, and that the railroads 
themselves have not received during the last year within 50 per cent of the 
rate of return prescribed by Congress. 

While consistently opposing any reduction in the rates on hay and grain, 
the respondents take the position that the relief sought by the petitioners is 
wholly insufficient in amount to yield any real relief to the average individual^ 
who, collectively with other average individuals, constitutes the agricultural 
industry, and would not aid him in his distress. Obviously the relief sought 
is more material in the aggregate to the farmer at a greater distance from 
market than to one who ships for shorter distances. Based on the 1910 census, 
it was calculated that the annual savings per farm would range, in round 
figures, from $10 to $50, dependent upon the distance from market. Respondents 
seek to show that such a change w^ould be less per bushel than frequent daily 
fluctuations in market prices of these grains. 

Voluminous and exhaustive studies have been presented by the petitioners and 
respondents analyzing the important results of operation. The details vary 
as to particular roads ; and, as we are dealing with the roads as a whole, it is 
unnecessary to set put the significant statistics as ' to individual carriers, 
although they have been given consideration. 

A special study of grain, grain products, and hay and straw traffic made by 
western railroads, representing 85,158.10 miles, for the eight-month period 
ended April 30, 1921, was presented. It may be summarized : 



Total traffic 

Grain and grain products. 

All other traffic 

Hay and straw 



Revenue 

tons 
carried. 



389,882,552 

50,747,760 

339,074,792 



I 



Average 
haul. 


Average 
revenue 
per ton. 


Miks. 

214.21 
30a20 
201.34 
242 


12.96 
3.32 
2.ai ' 
3.74 . 

1 



Average 

revenue per 

ton-mile. 



Cents. 
1.3S2 
1.10& 
1.444 

1.545 



Kespondents have undertaken to show that a saving greater than the rate 
reduction sought by petitioners can be accomplished by improvements in the 
system of marketing the crop. Suggestions are made as, to profits, seemingly 
large, and possibly inordinate, realized by elevators in the country and at 
terminals ; however, these facts are not clearly determinable from the showing 
made. Without decrying the desirability of improvements in this regard, if they 
can be accomplished, it is not necessary for petitioners to have obtained a per- 
fectly economical system of marketing before they call the reasonableness 
of their rates to our attention. It may be observed that if the maximum relief 
obtainable through this source, as estimated by the carriers, were to be obtained, 
the condition of the agricultural Industry would be only partly alleviated. 

The facts disclosed in the record make it appear that grain and grain products 
and hay, on the whole, are bearing a share of transportation charges which is 
disproportionate. 

The financial circumstances of the carriers before us have been developed of 
record at great length. We deem an extended summary of this evidence unneces- 
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sary, for the essential conclusions are few and well known. Commencing about 
eight weeks after August 26, 1920, when the increased rates authorized in Ex 
parte No. 74 became effective, the volume of traffic decreased sharply, sud- 
denly, and unexpectedly, but the trend became upward in the midsummer of 
1921. To this precipitate decline in traffic must be attributed the failure of 
the carriers to receive the aggregate revenue from operations which it was cal- 
culated would follow the increases so permitted. Neither during the calendar 
year 1920 nor during the 12 months following the increases did the carriers, 
either in the country as a whole or in the western or mountain-Pacific groups, 
earn an aggregate net railway operating income over about one-half of 5i per 
cent of the value of their property as tentatively fixed by us. 

In the first five months of 1921 the western roads suffered more severely from 
general reversals than the eastern or southern roads. The decrease in net 
ton-miles was 26.03 per cent for western, 18.27 per cent for eastern, and 19.52 
per cent for southern roads. Taking the nine-month period beginning Septem- 
ber 1, 1920, and ended May 31, 1921, the decrease in freight traffic of the western 
roads was 27.68 per cent. The relative level of operating expenses was kept 
up by the mounting of the prices for certain essential materials and supplies, 
notably coal, and the maintenance of such high prices during a considerable por- 
tion of the first year of trial of the new rates. Analyzed on an operating basis, 
respondents show that materials and supplies which in 1916 cost 72.6 cents per 
ton-mile transported, in the last quarter of 1920 cost $1.4201. Fixed charges, 
of course, did not shrink as did traffic and operating revenue. 

Resi)ondents compare the quantity of labor employed in 1920, and the com- 
pensation, With like items in 1916, which is taken as a normal year. Their 
analysis, covering all class I roads in the United States, indicates an increase in 
total compensation from $1,468,576,394 hi 1916 to $3,698,216,351 in 1920. The 
Jlumber of employees increased 23.36 per cent ; number of hours worked, 6L99 
per cent; number of days worked, 13.36 per cent; average compensation per 
hour, 139.21 per cent ; average compensation per day, 101.97 per cent ; and aver- 
age compensation per employee, 104.04 per cent. This comparison does not fully 
reflect Increases in labor costs, as a 21 per cent increase in wages authorized by 
the Railroad Labor Board was In effect only seven months of 1920. 

The respondents estimate that equating to a full year the results for the 
nine months commencing September 1, 1920, the net railway operating Tncome 
of the western class-I roads yielded a return of 2.78 per cent; freight opera- 
tions, 2.54 per cent ; and passenger operations, 3.43 per cent. They estimate the 
return for the first five months of 1921 as being at the annual rate of 1.64 per 
cent. The returns are stated in relation to the value set out in our findings in 
Bx parte No. 74, which applied to all railroads in the western district. The 
reports made by the respondents for the months following those shown indicate 
a much more favorable return. Thus, making allowance for seasonal varia- 
rlons, the monthly reports of class-I roads for August, 1921, show a return at 
the annual rate of 6.47 per cent for the western steam roads and 5.02 per cent 
for the whole United States. The claim is advanced that the actual results are 
less favorable than appears, because important maintenance work has been 
postponed which would normally have been performed. This undermainte- 
nnnce is estimated by respondents to be at the rate of $188,000,000 per annum. 
Maintenance in recent months apparently has not been markedly subnormal. 
The expenditures by the western class-I roods for June, July, and August of the 
present year are substantially double the average expenditures for those 
months in the test period. , 

Since our decision in Ex parte No. 74 the wages and working conditions of 
the employees of the carriers have been considered by the Railroad Labor 
Hoard, and many questions relating thereto have been determined by that body. 
On July 1. 1921, there became effective reductions estimated to average about 
12 per rent in wages, and certain changes in labor rules and working condi- 
tions have also been accomplished which have lessened exi)ense. For the entire 
country and upon the basis of a normal number of employees it is estimated 
that these reductions in wages and changes in conditions now in effect will 
produce a saving of about $425,000,000 per year, and that of this amount about 
$160,000,000 will accrue in the western and mountain-Pacific groups. 

The cost of important commodities which enter largely into the operating 
expense accounts of the carriers has also decreased. With some important 
i'ommoditles, as, for instance, coal, the change is not yet marked as to some 
^•arrlers — others have for several months sho\vn noticeably decreased fuel 
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costs. Many other commodities have receded to price levels approaching those 
of pre-war times. 

Neither the diminished cost of labor nor the diminished prices of materials 
and supplies have yet been reflected as completely In operating expenditures as 
must occur. Certain of the readjustments of labor rules and working condi- 
tions which have been made possible by orders of the Railroad Labor Board 
have not yet become fully effectltve. Term contracts for supplies, entered into 
at high price levels, still are holding the operating expenses of various carriers 
to levels which must be accepted as abnormal. With the expiration of these 
contracts, lower future costs are reasonably to be expected. 

There is also every indication that the volume of traffic is on an increasing 
curve. This is evidenced by the steady increase In the number of carloads 
of revenue freight and the reduction in the number of surplus cars. 

We are to administer, and so far as possible, give force and life to all the 
provisions of the interstate commerce act. • Section 1 requires that no more 
than .lust and reasonable rates for transportation be exacted, and in determin- 
ing what is just and reasonable it has always been recognized that, among other 
factors, not only the cost of the service, but its value to the user, must be con- 
sidered. In the exercise of our power to prescribe such rates, however, we are 
now required by section 15a to initiate, modify, establish, or adjust rates (as 
that term Is defined in the section) so that carriers as a whole or In designated 
rate groups will, under proper standards of operation, earn an aggregate annual 
net railway operating Income equal, as nearly as may be, to a fair return upon 
the aggregate value of the railway property of such carriers held for and used 
In the service of transportation. 

Summarizing the situation before us, x>etltloners speak for a basic industry 
which the evidence shows is In a state of financial prostration, receiving for 
its products prices which approach and In some cases have fallen below pre-wafr 
levels, but paying transportation costs many of which are still at the war-time 
peak. On the other hand, the evidence shows with equal clarity that respond- 
ents are likewise suffering from financial depression and that their net earnings 
have been far below the standard which has been fixed by the law, although 
the tendency is now upward. It becomes necessary to consider whether rate 
reductions may be made on grain, grain products, and hay in western and 
mountain-Pacific territory which will be fair and lawful so far as the carriers 
are concerned. 

The purpose of section I'rd was undoubtedly to better stabilize the credit of 
railroads, reassure investors, and attract capital to the railroad industry. It i.s 
plainly our duty to do everything in our power to carry out this purpose. The 
experience of the pnst 12 months, however, has shown the limitations which sur- 
round in actual practice the operation of this provision of the law. The increases 
of 1920 were intended to give the carriers the specified return, and no doubt they 
would have done so if the volume of traflFic had remained normal. Instead, it fell 
off sharply, and net earnings fniled by a considerable margin to reach the deslrel 
mark. Nevertheless, when it became apparent that this would be the case, car- 
riers and shippers aUke agreed that it was not our duty, under section 15a, to 
raise rf^tes to still higher levels. To have done this would clearly have been a 
vrin thing," harmful alike to the country and to the carriers. The rate adjust- 
ment can not with advantage be made dependent upon fiuctuations in traffic. 

It is also to be noted that the duty cast upon us by section 15a is a continuing 
duty and looks to the future. It does not constitute a guaranty to the carriers, 
nor' Is the obligation cumulative. We are not restricted by past or present statis 
tics of operation and earnings. These are serviceable only as they illuminate the 
future. What is contemplated by the law is that in this exercise of our rate- 
making power the result shall reflect our best judgment as to the basis which 
may reasonably be expected for the future to yield the prescribed return. 

The conditions with which we are called upon to deal are extraordinary and 
unique, since they are the aftermath, of a world catastrophe. The sufferings of 
the western farmers may be ascribed to that fact. The prostration of agriculture 
In this country is the product of world-wide forces. The high level of freight 
rates has been an obvious and tangible circumstance which has quite naturally 
been a target of dissatisfaction, but we are not persuaded that it has been more 
than a minor factor In bringing about distress. 

The Important thing at present, however, Is not the source of the disease but 
the means of recovery. Whatever part freight rates may have played at the out- 
set, many qualified to form an opinion entertain the view that the present level 
Of these rates Is one of the obstacles In the way of returning prosperity and like- 
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wise one of tbe obstacles to substantial reduction In tbe cost of living. Tbe facts 
that many railroad charges are still levied at the wartime peak and the cost of 
living in some respects has not fallen far below it are alike the cause of discour- 
agement to the producer, who has been unable to maintain his own prices, and to 
the employee, who has experienced a reduction of wages. 

The really vital concern of the carriers, In this situation, Is to promote the re- 
turn of what may be deemed normal traffic, and anything which will help toward 
this end is greatly to their benefit. So far as a tendency downward in their rates 
can be induced, and so far as the reductions in wages and prices which have 
already been made effective can be converted into rate reductions, we are assured 
that the full return of prosperity will be hastened for both industry and labor. 
The carriers have, we feel, themselves manifested a realization of this fact in 
the substantial reductions in rates which, from time to time in recent months, 
they have voluntarily made. 

The case before us relates only to certain basic commodities. Necessarily our 
findings and orders will be so confined. In reaching our conclusions we have 
taken into consideration, among other things, the facts of record in regard to the 
present status of these commodities and of their production and marketing, the 
vital Importance of the Industry which they represent to the country as a whole, 
the reductions in operating expense which respondents have experiences since 
our decision In Ex parte No. 74, and the present trend of traffic. They are, in 
brief, conclusions which look to the future, in accordance with the intent of sec- 
tion 15a, and which are based upon our best judgment as to what will produce 
the best results for all concerned, Including the carriers. 

We will find that the present rates on wheat and hay involved herein will be 
for the future unjust and unreasonable to the extent that they may individually 
include more than one-half of the Increases authorized in Ex parte No. 74. We 
further find that the present rates on coarse grains will be for the future unjust 
and unreasonable to the extent that they may exceed rates 10 per cent less than 
those herein prescribed as just and reasonable on wheat from and to the same 
points. This finding is not in harmony with that in National Council Farmers' 
Asso. V. Director General, supra, but is based upon the present record, which 
shows a present different relationship of value between wheat and coarse grains 
than was developed in the cases mentioned, and refers to a normal condition. 

We further find that the rates on commodities recognized as products of the 
above commodities will be for the future unjust and unreasonable to the extent 
that they exceed rates that would be made by continuing the relationships that 
now exist, except that where differentials are observed and Avere subjected to 
the percentage increases the differentials should be reduced proportionately with 
the rates. 

The reduction in rates here required may make desirable some reductions in 
rates east of the western district, particularly interstate in Illinois. 

In Increased Rates, 1920, supra, at page 252, 253, we said : 

" There are in the Middle West a number of important grain markets through 
which it has been customary to maintain an equalization of the rates from 
important producing States to important consuming regions, under which the 
snni of the rates into and out of the various markets is in most cases equal. 
This adjustment differs from an ordinary differential basis in that It is in 
sub.stance providing an equal through charge over various routes between the 
same points by the use ot sums of proportional rates rather than the establish- 
ment of joint through rates or of transit. The application of different per- 
centages in the various groups will result in dislocation of this equalization. 

** (Carriers and shippers un te in reconmiending that this equalization be con- 
tinued because of the keenly competitive situation of the various markets and 
of the lines of railway serving such markets. However, sufficient detailed in- 
loruuition to cover fully the situation is not before us upon this record. We 
fintl that the grain rates into and out of these markets may be Increased by the 
general |jercontages herein approved, with the understanding that the carriers 
will, within 30 days after the service of this report, file tariffs restoring the 
equalization through the grain markets now enjoying that basis. This should 
he flone after conference with interested shippers, and, if desired, we will lend 
our cooiierution in the premises.*' 

It is exjieoteil that similar readjustments will be nmde In this case. For in- 
stJince, It will be desirable to equalize via Louisville and other Ohio River cross- 
ings, in accordance with the usual practice, the through rates from the West to 
the South via St. Louis and Memphis. 

An order will be entered in accordance with our findings if that becomes neces- 
sary. We shall expect the reductions to be made as soon as practicable and 
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not later than November 20, 1921. The same disposition of fractions may be 
made as In Increased Hates, 1920, supra, at page 255. Rates In conformity here- 
with may be published to become effective on not less than five days* notice. 
This permission, however, applies only to the respondents and commodities be- 
fore us. If necessary, interested parties may bring to our attention any out- 
standing orders of this commission which may require modification to i^erniit 
prompt and full compliance with our findings. 

Potter, commissioner, concurring: I concur in the majority report, although 
in my opinion there is uncertainty as to whether we are doing the right thing. 
The report does not recite all of the considerations which Influence my vote. 
This fact, coupled with the fact that we are dealing with fundamentals whicli 
go far beyond this particular case, prompts me to file a separate expression of 
my views. 

At a time when our railways are charging lower rates and paying higher wages 
than carriers of other countries. It takes a lot to explain an order requiring 
« rate reduction when the earnings of the carriers are much less than the 
minimum fair return which the law prescribes. 

I have the keenest appreciation that we must be watchful and alert to see 
whether our action Is beneficial or harmful. Our action will be wrong and will 
need prompt correction if the results of recent and further needed readjustments 
respecting operating costs do not strengthen the carriers. So far for the current 
year net earnings have been Insufficient to compensate the carriers for their 
services, in the amount which the law has fixed as a fair return upon the value 
of their properties used In the public service of transportation. If future operat- 
ing results are no better than those of the past nine months, the carriers will be 
unable to maintain their efficiency and render the service which is vital to the 
public welfare — ignoring entirely the element of common justice to the owners 
in the way of a fair return upon their Investments. In the public interest, as well 
ns in fairness to the carriers, there must be done without delay whatever Is 
necessary to so improve their operating showing as to protect their credit, re- 
store confidence, and attract new money to make betterments for which there is 
urgent need. To require a rate reduction under such circumstances is for us to 
assume a grave responsibility. Notwithstanding the risk involved, we must be 
guided by our best judgment, and I am convinced that a reduction should be made. 

It is not clear to me that the savings made in the matter of wages and other 
costs since we decided Ex parte 74 have been sufficient to justify the present re- 
duction in its entirety, but those savings, with further prospective savings, do, in 
my opinion, justify our findings. The prospective future reduction of wages 
and other operating costs are, perhaps, more essential to justify the rate de- 
creases th«an the reductions that already have been realized. I am led to concur 
in the report by a firm conviction that the transportation burden on the industry 
and commerce of the country Is too heavy and must be reduced, and that, as a 
part of a needed general readjustment, It can be reduced with Increase of net 
earnings. I believe increase In traffic and a reduction of operating costs may be 
expected, and that increased net earnings to the carriers may be looked for. 

Practically everyone admits that rates are too high. Rates too high are 
unjust and unreasonable and under the law must be reduced. Those who justify 
present rates regard them as a necessary evil — something that must be tolerated 
b( cause high costs of operation prevent their reduction. That is no justification. 
If operating costs are holding rates at a level too high, the thing to do is to 
reluce the costs. 

Almost everything lias been too high. The fundamental trouble with the 
industrial and conunercial affairs of the country is that there is insufficient 
production and costs are too high. The latter is the cause of the former. Pro- 
duction in this country at the present time is far below normal needs. If 
normal conditions could be brought about, the industries of the country could 
operate normally for a long period to take care of the markets of this country. 
to say nothing of the markets in other countries. Normal operation of the 
country's industries would furnish employment to labor generally, revive 
markets, and increase the general buying power which the country needs. A 
reduction of production costs is essential to this result. 

Freight rates are an important element of manufacturing and production 
costs. Railways are the carriers and conveyors which bind together the 
different departments of the great national industry in which the finishe<l 
product of one individual industry becomes the raw material of another. In 
a large country like ours, with its long hauls and wide distribution of pro- 
ducing industries, it is obvious that the freight burden In its relation to other 
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<ost factors must he stable. A disturbance of the proper relation of the cost 
fm-tors is Iwund to affect industry and may force changes and relocations which 
iuipair the general piiullc and private interest. Until witliin the last few- 
years the tendency of the factor of transportation cost in relation to other 
factors has been downward. Recently it has been upward, and it is now out 
of proper relation to other factors. Rates must be gotten bacli to the proijer 
relation to other things. They imist come down, and whatever Is necessary to 
bring them down must be done. 

Many of the cost factors of railway operation which forced higher rates 
have been substantially reduced within the last year. The most important item 
of cost is labor. The carriers tell us that they are now paying extravagantly 
high wages. If we may rely upon their statement in this regard, they are 
not operating their properties economically and efficiently, and therefore operat- 
ing costs may further be reduced. We have no jurisdiction over wage con- 
troversies, but we may take note of the admission of the carriers and require 
Them to find out whether their wage scales are too high, and to lower them If 
they can. 

If upon the presentation of the facts as the law requires, the Labor Board 
decides that wages are not too high, those using transportation will have ro 
pay the bill of the organized railway employees. The shippers of the 
country and labor generally are entitled to their day in court, and the 
carriers are the ones to present their case, for carriers, shippers, and laborers 
employed in all of the country's industries which use the carriers are interested 
in this issue. It is true that the wage burden has increased enormously during 
the last few years. For the calendar year 1916 It was, for Class I railroads, 
:? 1.468,576,394, which was the largest amount paid for any year in the history 
of the railroads to that date. Following the year 1916, increases, all of which 
were made through Government agencies, beginning with the Adamson Act, 
followed by orders of the Railroad Administration during 1918. 1919, and the 
first two months of 1920, and finally the decision in July, 1920, by the Railroad 
Labor Board, resulted in bringing up the total compensation bill of these rail- 
roads for the year 1920, based on the last eight months of the year, to an 
amount exceeding $3,900,000,000. They have been reduced by the wage board 
as of July 1 last by 10 or 12 per cent. The significance of these wage increases 
was brought out upon the hearing in this case where it was testified that if the 
>vage burden, as it rests after the descrease of approximately $400,000,000, as 
of July 1, were to be reduced by an additional $1,000,000,000, it would be possible 
for the carriers to reduce freight rates approximately 18 per cent and still 
earn the return upon the investment in their property which the transportation 
act contemplates. Such a reduction, of course, would reestablish railway credit, 
enable carriers to secure the moneys urgently needed to maintain adequate 
service, and relieve the distress of disappointed multitudes of Investors in 
railway securities. It was further testified that after such a reduction the 
organized railway employees would still enjoy an increase which compares 
favorably with the Increase which organized labor in other Industries has 
enjoyed, and of course far in excess of increases enjoyed by labor generally. 
It was further testified that such an increase would be in harmony with the 
increase of the cost of living which has taken place. 

The right and power to reduce wages rests initially with the carriers. They 
have no excuse for maintaining the w^age levels which they say are too high. 
If tliey believe them to be too high, they should take steps to reduce them. Until 
they make the effort they are not entitled to refer to wages as excusing high 
rates. The Labor Board was created to determine such questions and shippers 
have the right to require carriers to resort to that tribunal. Until they have the 
protection of an award made under existing conditions by the Labor Board, 
they can not justify the present rates. On the face of things there Is nothing 
In the wage situation to justify a rato level entirely abnormal and which 
is menacing the country's welfare. The carriers should bring the general 
econondc situation to the attention of the Labor Board. 

Some urge that we must take wage conditions as we find them and not con- 
template further wage reclucthms in (lealng with rates. On the arginnent it 
wan pointed out to us by the representatives of the petitioners that such is 
not th** law. They urged upon us that it was the duty of the conmiission 
to conKlder the broad economic question as to what rates the industry of the 
country could stand, and that our finding in this regard should be takeii Into 
conMlderaflon in the fixing of wages. I am inclined to the view that the opinion 
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thus urged upon us by counsel for the petitioners Is sound, although it was 
new to me. It seems to me there is wan-ant for their view in action which the 
Labor Board has heretofore taken. * 

The transportation machine of the country Is being used for the benefit 
of the shippers and railway employees^ and the owners of the machine are 
receiving much less for its use than the law says they are entitled to. In 
considering what railway employees should receive, regard should be had for 
what the shippers can afford to pay. The record in this case shows that the 
Labor Board has declined to give consideration to this broad basic question 
and has refused to hear shippers while considering wage controversies. The 
question as to what rates are fair and reasonable is with us. If the broad 
economic question as to how much shippers can afford to pay is a question 
to be determined by us when we fix fair and reasonable rates, it will follow 
that the Labor Board, in considering wages, would regard our finding as one 
of the relevant circumstances to be taken into consideration in fixing wages. In 
this aspect of the case there apparently is necessity for a determination by 
us as to the proper rate level, and we are authorized to order a rate reduction 
without waiting for wages to be reduced to a point where the carriers can 
prosper under the rate level which we prescribe. 

Lewis, commissioner, concurring: The record in this case reveals that hori- 
zontal percentage increases in rates on grain, grain products, and hay, made 
necessary by the emergency conditions under which the commission acted in 
Ex parte 74, have greatly widened the spread between producers who are near 
and those who are far distant from markets. This widened spread was less 
felt during the period when prices were high and demand exceeded supply, but 
its continuance under present conditions will tend to the contraction of pro- 
ducing and marketing areas in the West, where much of the producing territory 
on which the Nation must depend for commercial grains and hay is far re- 
moved from markets. We recognized similar conditions In National Live Stock 
Shippers' League v. A. T. & S. F. Ry. Co., supra, and sought to place the far- 
distant producer on a more favorable basis. Our finding in that case applies 
with equal force here. The exaggerated spread between the long and short 
haul rates, under the conditions that face us, will be unjust and unreasonable 
and, in my opinion, the rate i-eduction should be so applied as to tend to restore 
better relationships between producers, as was done in the case cited. 

I am authorized by Commissioner Hall to say that he joins in this expression. 

By the commission: 

[SEAL4] Geobge B. McGinty, Secretarif. 

[Order. At a general session of the Interstate Commerce Commission, held at its office 
in Washington, D. C, on the 27th day of February, 1922. No, 12929.] 

INTERSTATE RATES ON GRAIN, GRAIN PRODUCTS, AND HAY. IN CARLOADS, BETWEEN 
POINTS IN THE WESTERN AND MOUNTAIN-PACIFIC GROUPS. 

I^pon further consideration of the record in the above-entitled proceeding, 
and good cause appearing therefor ; 

It is ordered, that the order entered in this proceeding on November 21» 1921. 
as subsequently modified and amended, be, and it is hereby, further amended 
by changing the last paragraph on page 2 thereof to read as follows; 

It is further ordered, that this order shall continue in force until the further 
order of this commission, except in so far as it applies to rates on grain and 
grain products, in carloads, from Minneapolis, Minn. ; Kansas City, Mo. ; Omaha, 
Xebr. : and other so-called primary grain markets on and east of the Missouri 
River, from which rates on grain and grain products to points in Mississ'ppi 
Valley territory were prior to January 1, 1922. substantially the same as the 
sum of the rates from the same points to St. Louis, Mo., and the rates from 
St. Louis to points in Mississippi Valley territory, which rates are required 
to be readjusted in accordance with the provisions of the fourth section by 
tlie opinion and order in rates to, from, and between points south of Ohio 
IVxev (CA I. C. C, 306) : and also in so far as it applies to joint through rates 
to points in Mississ'ppi Valley territory from points beyond the said primary 
markets, from which points it will be necessary to observe tlie rates from the 
Ka'd primary markets, adjusted in accordance with the provisions of said 
o]vnion and order, as minimum rates to the extent necessary to avoid fourth- 
section departures via direct routes operating through tlie said markets. 

Kv the commission : 

George B. McGinty, Secretary, 
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[Order. At a general session of the Interstate Commerce Commission, held at its office 
in Washington, D. C, on the 21st day of Novemher, 1921. No. 12929.] 

INTERSTATE RATES ON GRAIN, GRAIN PRODUCTS, AND HAY, IN CARLOADS, BETWEEN 
POINTS IN THE WESTERN AND MOUNTAIN-PACIFIC GROUPS. 

It appearing that by order entered July 11, 1921, this commission entered 
npon an investigation into the propriety and reasonableness of the level of 
Interstate rates on grain, grain products, and hay. In carloads, between points 
in the western and between points in the mountain-PacIflc groups and between 
points in the western and points in the mountali>-Pacific groups, as defined in 
Docket Ex parte No. 74 (58 I. C. C, 220), and as hereinafter described; 

It further appearing that on October 20, 1921, the commission rendered its 
report in this proceeding, which said report is hereby referred to and made a 
part hereof, and this cause now coming on for further consideration : 

It is ordered that the common carriers by railroads, parties to this proceed- 
ing, named in Appendix I, according as they respectively participate in the 
transportation, be, and they are hereby, notified and required to cease and 
desist, on or before December 27, 1921, and thereafter to abstain from pub- 
lishing, demanding, or collecting any rates for the i^iterstate transportation 
of grain, grain products, and hay, in carloads, within the territory described 
below. In excess of those hereinafter prescribed. 

It is further ordered that said carriers, according as they respectively par- 
ticipate in the transportation, be, and they are hereby, notified and required 
to establish, on or before December 27, j[921, upon not less than five days' 
notice to the commission and to the general public In the manner prescribed in 
section 6 of the interstate commerce act, and thereafter to maintain and apply 
to the interstate transportation of wheat and hay, in carloads, between points 
on their lines in the territory embraced in the western and mountain-Pacific 
groups, as defined in Appendix II, rates which shall not exceed the rates in 
effect on August 25, 1920, by more than the following: Between points in the 
mountain-Pacific group, 12.5 per cent; between points In the western group 
where the increase under Docket Ex parte No. 74 was 40 per cent, 20 per cent ; 
between other points in the western group, 17.5 per cent; between points in 
the mountain-Pacific group and points in the western group, 1B§ per cent. In 
npplying the above basis, where through rates are constructed by combining 
separately established rates, each of such rate factors shall be revised sep- 
arately. 

It is further ordered, that said carriers, according as they respectively par- 
ticipate in the transportation, be, and they are hereby, notified and required to 
establish, on or before December 27, 1921, upon not less than five days' notice 
to this commission and to the general public in the manner prescribed in sec- 
tion 6 of the Interstate commerce act, and thereafter to maintain and apply 
to the Interstate transportation of coarse grains, in carloads, between the points 
above described, rates which shall not be in excess of 10 per cent less than the 
rates prescribed in the next preceding paragraph on wheat, from and to the 
same points. 

It is further ordere<l, that said carriers, according as they respectively par- 
ticipate In the transportation, be, and they are hereby, notified and required to 
establish, on or before December 27, 1921, upon not less than five days' notice 
to this commission and to the general public in the manner prescribed In section 
6 of the interstate commerce act, and thereafter to maintain and apply to the 
interstate transportation of grain products, in carloads, betwt^en said points, 
rates which shall not exceed rates made by continuing the relationships that 
now exist between said products and the grains from which they are respec- 
tively made; except that where differentials are observed and were s\U\1ectod 
to the i)<»rcentajfe increases authorized in Docket Kx parte No. 74. the differen- 
tin\n shall be reduced proportionately with the rates. 

Jt \h further ordered, that In publishing rates In compliance with this order, 
fractions of less than one-fourth of a cent shall be omitted. Fractions of one- 
fourth f)f a cent or greater but less than three-fourths of a cent shall b'» stated 
an one-half cent. Fract'ous of three-fcmrths of a cent or greater shall he iii- 
crenRed to the next whole cent. 

And It Is further ordered, that this order shall continue in fone ui^til the 
further order of this commission. 

J^v the commission. 

Ofx)RGR B. McOtnty. 

Secretaru- 
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ApPExnrx I. 

Sugar Pine Railway; Chicago Great Western Railroad; VIoksliiirR, Shrove- 
port & Pacific Railway Co.; Magma Arizona Railway Cu.: Bav Point & (^hiv- 
ton Rairload Co : Nacogdoches & Southeantern Railroad (V ; 'Midland Vallev 

.^n' T^ l^^^^""'/^^*""*P^f ^^ ^c?^^"^- «^"^vay: Peoria & IVkIn HdV 
A^aj : K. Ii.. Humphrey, receiver. St. Louis. El Reno & Western Railway \Ie\. 

Green Bay & A\estern Railroad: Green Bay & Western Railroad Co.; C<.ni>er 
Range Railroad: Silyerton Railway Co.: Sllverton Northern Ralroad Co. • 
Des Moines Union Railroad ; Escanaba & Lake Superior Railroad Co. : Chiaieo' 
Milwaukee & St. Paul Railway; Nevada Centrl Railroad; Death Vallev Rail- 
road Co. ; Bullfrog Goldfield Railroad Co. : Mineral Point & Northern Railwav 
Co.; Tonopah & Tide Water Railroad Co.; Miami INFineral Belt Railroad- 
Munising, Marquette & Southeastern Railroad Co. : Lake Superior & Ishpeminjr 
Railroad ; Arkansas Central Railroad Co. ; Missouri Pacific Railroad Co. in Ne- 
braska ; Little Rock Junction Railway ; Fort Smith Suburban Railway Co. • Mis- 
souri Pacific Railroad ; J. A. Baker, receiver, International & Great Northern Rail- 
way; Trans-Mississippi Terminal Railroad Co.; Brownsville & Matomoros 
Bridge Co. ; Denison & Pacific Suburban Railway : Rio Grande Southern Rail- 
road: New Iberia & Northern Railroad Co.: G. C. Morris, receiver Houston 
& Brazos Valley Railroad Co. : Chicago & Illinois Western Railroad Co • J 
L. Lancaster, receiver, Texas & Pacific Railway Co.: C. L. Wallace, receiver 
Texas & Pacific Railway Co.; St. Louis Southwe.stern Railway (if Texas- 
St. Louis Southwestern Railway ; Orange & Northwestern Railroad Co. : Beau- 
mont, Sour Lake & Western Railway ; St. Louis, Brownsville & Mexico Rail- 
way Co.; New Orleans, Texas & Mexico Railway Co.; Duluth, Missabe & 
Northern Railway: Duluth & Iron Range Railroad; A, R. Baldwin, receiver 
Denver & Rio Grande Railroad Co.: Rio Grande Southern RaUroad Co.; St. 
Louis Transfer Railway; East St. Louis Connecting Railwav; Wiggins Ferrv 
Co. : Tunnell Railroad of St. Louis ; St. Louis Belt & Terminal Railway Co.*; 
St. Louis Bridge Co. ; St. Louis Terminal Railway Co. ; Terminal Railroad of 
East St. Louis ; Granite City & Madison Belt Line Railroad ; Illinois Transfer 
Railroad ; East St. Louis & Carondelet Railroad ; East St. Louis Belt Railroad ; 
Terminal Railroad Association of St. Louis ; St. Louis Merchants Bridge Co. ; 
Madison, Illinois ,& St. Louis Railway ; St. Louis Merchants Bridge Terminal 
Railway; St. Joseph Belt Railway: Sioux City Terminal Railway; Missouri. 
Illinois Bridge & Belt Railway; St. Louis, Kennett & Southeastern Railroad; 
Cairo, Truman & Southern Railroad ; Angelina & Neches River Railroad : Wis- 
consin & Michigan Railroad; Gulf & Sabine River Railroad: Clinton & 
Oklahoma Western Railway Co. ; Western Pacific Railroad Co. ; C. A. Phelan. 
receiver, Missouri & North Arkansas Railroad; Louisiana Railway & Naviga- 
tion Co.; Denver & Salt Lake Railroad Co.; Chicago, Peoria & St. Louis Rail- 
road Co. ; Santa Fe, Raton & Eastern Railroad Co. ; Pajaro Valley Consolidated 
Railroad Co. ; Trona Railway Co. ; C. Boettcher, receiver. Denver & Salt Lake 
Railroad Co. : W. R. Freeman, receiver, Denver & Salt Lake Railroad Co. : 
Washington, Idaho & Montana Railway Co. : Deep Creek Railroad Co. ; Wyominsr 
& Missouri River Railroad Co.; Nevada Copper Belt Railroad Co.; California 
& Oregon Coast Railroad Co. 

Mount Hood Railroad Co. ; Sumpter Valley Railway Co. ; Union Stock Yards 
Co. of Omaha (Ltd.) ; Hill City Railway; San Antonio & Aransas Pass Rail- 
way Co. ; Louisiana & Arkansas Railway Co. ; Hannibal Connecting Railroad ; 
Santa Maria Valley Railroad ; Electric Short Line Railway Co. ; Santa Maria 
Valley Railroad Co.; Virginia & Truckee Railway; Great Western Railway 
Co. ; Minneapolis, St. Paul & Sault Ste. Marie Railway Co. ; Tonopah & Gold- 
field Railroad; Spokane International Railway Co.; Minneapolis & St. Louis 
Railroad Co.; Mineral Range Railroad Co.; Duluth. South Shore & Atlantic 
Railway; Thornton & Alexandria Railway; Minnesota Northwest Electric 
Railway; Minneapolis, Red Lake & Manitoba Railway: Hillsboro & North- 
eastern Railway ; Doniphan. Kensett & Searcy Railway ; Dardanelle & Russell- 
ville Railroad ; Colfax Northern Railway Co. ; Christie & Eastern Railway : 
Texas Mexican Railroad ; Muscatine, Burlington & Southern Railroad Co. ; 
Missouri Southern Railroad Co. ; Kansas, Oklahoma & Gulf Railway Co. ; C, T. 
O'Neil, receiver. Fort Smith & Western Railroad Co. ; Pacific Coast Railroad 
Co. ; Amador Central Railroad Co. : Pacific Coast Railway Co. ; Mascot & 
Western Railroad Co.; Arizona & Swansea Railroad Co.: Montana Western 
Railway Co. ; Washington Western Railway Co. ; Southern Pacific Terminal 
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Co. ; New Mexico Central Railway ; Lake Tahoe Railway Transportation Co. ; 
Minneapolis & Rainy River Railway Co.; Galveston, Houston & Henderson 
Railroad Co. ; Des Cbiite Railroad Co. ; Oregon-Washington Railroad & Navi- 
gation Co. ; Oregon Short Line Railroad Co. ; Union Pacific Railroad. Co. ; 
Texas & New Orleans Railroad Co. ; Morgan's Louisiana & Texas Railroad & 
Steamship Co.; Louisiana Western Railroad Co.; Lake Charles & Northern 
Railroad Co. ; Iberia & Vermillion Railroad Co. ; Houston & Texas Central 
Railroad Co.; Houston & Shreveport Railroad Co.; Houston East & West 
Texas Railway Co.; Galveston. Harrisburg & San Antonio Railway Co.; Ari- 
zona Eastern Railroad Co.; Tucson & Nogales Railroad Co.; Porterville & 
Northeastern Railway Co.; New Mexico & Arizona Railroad Co.; Inter-Call- 
fomia Railway Co.; Southern Pacific Railroad Co.; Southern Pacific Coast 
Kailroad; Oregon & California Railroad Co.; Central Pacific Railway Co.; 
Southern Pacific Co.; St. Joseph & Grand Island Railway Co.; Northwestern 
Pacific Railroad Co.; Dawson Railway Co.; Alamogordo & Sacramento Moun- 
tain Railway Co. ; El Paso & Rock Island Railway ; El Paso & Northeastern 
Railroad Co.; El Paso & Southwestern Railroad; El Paso & Southwestern 
Railroad of Texas; El Paso & Southwestern Co.; Lake Tahoe Railway & 
Transportation Co.; San Diego & Arizona Railway Co.; Tucson, Cornelia & 
Gila Bend Railroad Co.; Morenci Southern Railway Co. ;' Arizona Eastern 
Hailroad Co.; Ogden Union Railway & Depot Co.; Peninsular Railway Co.; 
Northern Pacific Terminal Co. of Oregon ; New Mexico Central Railway Cb. 

Warren & Ouachita Valley Railway ; Texas Short Line Railway ; Nezperce & 
Idaho Railroad Co. ; La Crosse & Southeastern Railway Co. ; Holton Interurban 
Railway Co. ; De Queen & Eastern Railway Co. ; Craig Mountain Lumber Co. ; 
Cimarron & North Western Railway Cb.; J. W. Fristoe, receiver, Cape Girar- 
•deau Northern Railway Co. ; Atlantic Northern Railway Co. ; Yosemite Valley 
Railroad Co.; Weatherford Mineral Wells & Northwestern Railway; Tooele 
Valley Railway Co. ; Texas, Oklahoma & Eastern Railroad Co. ; Stanley, Mer- 
rill & Phillips Railway Co. ; Sierra Railway Co. of California ; San Joaquin & 
Eastern Railroad Co.; St. Louis & Hannibal Railroad Co.; Pacific & Idaho 
Northern Railway Co.; Oklahoma, Kansas & Missouri Railway Co., now the 
Northeast Oklahoma Railroad Co. ; New Orleans & Lower Coast Railroad Co. ; 
Nevada California & Oregon Railway Co. ; Montana, Wyoming & Southern Co. ; 
McCloud River Railroad Co.; W. F. Knox, receiver, Gulf Texas & Western 
Railroad Co.; Duluth & North Eastern Railroad Co.; California Southern 
Railroad Co. ; Arizona & New Mexico Railway Co. ; Nevada Northern Railway 
Co. ; Wisconsin Central Railway ; Bingham & Garfield Railway ; Areata & Mad 
River Railroad Co. ; Sierra Railway Co. of California ; San Joaquin & Eastern 
Railroad Co. ; Nevada County Narrow Gauge Railroad Co. ; California Western 
Railroad & Navigation Co. ; California Southern Railroad Co. ; Manitou & Pikes 
Peak Railway Co. ; Colorado Kansas Railway Co. ; San Luis Central Railroad 
Co. ; San Luis Southern Railway Co. ; Nezperce & Idaho Railroad Co. ; Lewis- 
ton Nezperce & Eastern Railroad Co.; Craig Mountain Lumber Co. Railway; 
Ray & GMla Valley Railroad Co.; Arizona Southern Railroad Co.; Saratoga 
& Bncampment Railway Co. ; Wyoming Railway Co. ; Montana. Wyoming & 
t5outhern Railroad Co. ; Waterville Railway Co. ; Newaukum Valley Railroad 
•Co. ; Cowlitz, Chehalis & Cascade Railway ; Puget Sound & Cascade Railway 
Co. ; Oregon, Pacific & Eastern Railway Co. ; Great Southern Railroad Co. ; 
New Mexico Midland Railway Co.; California Central Railroad Co.; Cement 
Tolenas & Tidewater Railroad Co.; Colorado, Wyoming & Eastern Railway; 
Tnitah Railway Co.; Manufacturers Railway; E. N. Armstrong, receiver, To- 
ledo. Peoria & Western ; Chicago Short Line Railway ; Verde Tunnel & Smelter 
Railroad Co.; St. John & Ophir Railroad Co.; Springfield Terminal Railway; 
Illinois Northern Railway; Chicago, West Pullman & Southern Railroad; 
I>eering Southwestern Railway; Galesburg & Great Eastern Railroad; Inter- 
mountain Railway Co. ; Colorado & Southeastern Railroad Co. ; Utah Railway ; 
Sugar Pine Railway ; Abilene & Southern Railway Co. ; Colorado & Wyoming 
Railway ; Midland Terminal Railway Co. ; Crystal River Railroad Co. ; Daven- 
l>ort. Rock Island & Northwestern Railway; Farmers Grain & Shipping Co.; 
I^tamford & Northwestern Railway Co. ; Abilene & Northern Railway ; Wichita 
FallR & Oklahoma Railway Co. ; Wichita Valley Railroad Co. ; Wichita Valley 
Railway Co. 

r. A. Hulen. receiver Trinity & Bnizo.** Valley Railway: Spokane. Portland 
& Seattle Railway Co.; Quincy. Omaha & Kansas' Oity Railroad Co.; Watertowii 
<& Sioux Falls Railway Co. ; Duluth & Superior Bridge Co. ; Duluth Terminal 
Railway Co.; Minneapolis Western Railway Co.; Great Northern Railway Co.; 
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Fort Worth & Denver City Railway Co. ; Colorado & Southern Hallway ; Chicago, 
Burlington & Quincy Railroad Co.; Denver Union Terminal Railway Co.: 
Colorado & Southern Raihyay Co.; Colorado SprinRs & Cripple Creek District 
Railway Co. ; Kansas City Terminal Co. ; Kansas City, Slireveport & Gxilt Tev- 
minal Co.; Joplin Union Depot Co.; Chicago River & Indiana Railroad; Chi- 
cago Junction Railway ; Poteau Valley Railroad ; Arkansas Western Railroad : 
Sunset Railway Co. ; Big Fork & Northern Railway Co. ; Minnesota Ik Inter- 




Texas Railway Co.; Los Angeles & Salt Lake Railroad; Maywood & Sugar 




Paso & Santa Fe Railway Co. ; South Plains & Santa Fe Railway Co. ; Pecos & 
Northern Texas Railway; Pan Handle & Santa Fe Railway; Gulf, Colorado 
& Santa Fe Railway; Rocky Mountain & Santa Fe Railway; Oil Fields & 
Santa Fe Railway; Atchison. Topeka & Santa Fe Railway Co.; Sunset Rail- 
way Co.; Gilmore & Pittsburgh Railroad Co. (Ltd.); Camas Prairie Rail- 
road Co.; Grand Canyon Railroad Co.; Peoria Railway Terminal; Minneapo- 
lis Eastern Railway; Sligo & Eastern Railroad; Quannah. Acme & Pacific 
Railway; Kansas City, Clinton & Springfield Railway Co.; Brownwood* North 
& South Railway Co. ; Fort Worth & Rio Grande Railway Co. ; St. Louis, San 
Francisco & Texas Railway Co. ; Paris & Great Northern Railway Co. ; St. Louis. 
San Francisco Railway Co.; Chicago, St. Paul, Minneapolis & Omaha Rail- 
way ; Chicago, Rock Island & Gulf Railway ; Peoria & Bureau Valley Railroad : 
Rock Island & Dardanelle Railroad; Keokuk & Des Moines Railway; Rock 
Island, Arkansas & Louisiana Railway; Chicago, Rock Island & Pacific Rail- 
way Co. ; Albany Railroad Bridge Co. ; Depue, Ladd & Eastern Railroad Co. ; 
James River Valley & Northwestern Railway Co.; Belle Fourche Valley Rail- 
way Co. ; Missouri Valley & Blair Railway & Bridge Co. ; Wolf River Valley 
Railway Co.; Chicago & North Western Railway; Minneapolis, Northfield & 
Southern Railway Co. 

Alton Terminal Railway; Arkansas Memphis Railway Bridge & Terminal 
Co. ; Astoria Southern Railway Co. ; Arizona' Extension Railroad Co. ; Barton 
County & Santa Fe Railway ; Black Hills & Fort Pierre Railroad Co. ; Burro 
Mountain Railroad Co.; Brandon, Saskatchewan & Hudson Bay Railway; 
Booneville, St. Louis & Southern Railway Co. ; Baring Cross Bridge Co. ; Bran- 
don, Devils Lake & Southern Railway Co.; Bloedel Donovan Lumber Mills; 
Baker River & Shuksaw Railway; Bayside Logging Railroad: Bucksport & 
Elk River Railroad Co. ; Board of State Harbor Commissioners Belt Railroad ; 
Book Cliff Railroad Co.; Billings & Central Montana Railway Co.; Ballard 
& Thompson Railroad; Blackwell Lumber Companies Railroad; Big Creek 
Logging Co.; California, Arizona & Santa Fe Railway; Cane Belt Railroad: 
Crows Nest Southern Railway Co.; Central Terminal Railway; Cairo .& Thebes 
Railroad ; Central Arkansas & Eastern Railroad ; Colorado Railroad Co. ; Camp- 
bell Lumber Co.; Chehalis County Logging & Timber Companies Railroad t 
Colfax Consolidated Coal Co. ; Coal Creek Lumber Company Railroad ; California. 
Shasta & Eastern Railway Co. ; Camino, Placerville & Lake Tahoe Railroad Co. r 
Casper, South Fork & Eastern Railroad ; Chowchilla Pacific Railway Co. ; Cen- 
tral Railroad of Oregon; Carlton & Coast Railroad Co.; Columbia & Nehalem 
River Railroad ; City of Prineville Railway ; Coos Bay Lumber Co. ; Coronado- 
Railroad; Central Arizona Railway; Dodge C'ty & Cimarron Valley Railway; 
Deadwood Central Railroad Co.; Dallas Terminal Railway & Union Depot Co.; 
Diamond & Caldor Ra.lway ; Denver. Boulder & Western Railroad Co., The; 
Escanaba, Iron Mountain & West Railroad; Edgewater Connecting Railway- 
Co. ; Edgewater Terminal Railway Co. ; Eastern Texas Ra'lroad Co. : Eastern 
Railway & Lumber Co. : Elk Creek k Grays Harbor Railroad ; Eureka Nevada 
Railroad Co. ; Eureka Hill Railway Co. : Fort Smith & Van Buren Railway ; 
Fort Worth & Denver Terminal Ra'lway Co.; Garden City. Gulf & Northern 
Railroad ; Gulf, Beaumont & Kansas City Railway Co. ; Gulf, Beaumont & Great 
Northern Railway ; Gulf & Interstate Railway ; Great Northern Equipment Co. ; 
Great Northern Terminal Railway Co. ; Great Falls & Teton County Railway 
Co. ; Grays Point Terminal Railway Co. ; Gould Southwestern Railroad Co. r 
Gualala River Railroad (of the American Redwood Co.) ; Goble. Nehalem & 
Pacific Railway Co. ; Grande Rone Lumber Companies Logging Railroad r 
Goshen Valley Railroad Co. ; Hancock & Calumet Railroad Co. ; Hartford East- 



PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 233 

ern Railway Co. ; Hetch Hetehy & Yosemite Valley Railway Co.; Hetch Hetchy 
Railroad ; Howard Terminal Railway ; Hammond Lumber Company Logging 
Co.; Iowa Southern Railway Co.; Iowa Transfer Railway; Indian Valley Rail- 
road Co. ; Iron Mountain Railway Co. ; Inland Railway Co. ; Inspiration Con- 
sol dated Copper Company's Railroad ; Jasper & Eastern Railway Co. ; Kansas 
City, St Louis & Chicago Railroad Co.; Kansas City, Mexico & Orient Railway 
of Texas ; Kansas City, Mexico & Orient Railroad Co., and William T. Kemper, 
receiver thereof ; Kansas, Oklahoma & Gulf Railroad Co. ; Kansas, Oklahoma & 
Gulf Railway of Texas ; Keowa Hardtner & Pacific Railroad Co. ; Keokuk.Union 
Depot ; Keweenaw Central Railroad Co. ; Laton & Western Railroad Co. ; Lou- 
isiana & Missouri Railroad Co. ; Logging Road of Eastern & Western Lumber 
Co. ; Leavenworth Railway & Bridge Co. ; Logging Road of the Booth-Kelly Lum 
ber Co. 

Little Cottonwood Transportation Co. ; Minkler Southern Railway Co. ; 
Macoupin County Extension Railway Co. ; Mason City & Fort Dodge Railroad ; 
Manitoba Great Northern Railway Co.; Midland Railway Co. of Manitoba; 
Minneapolis Bfelt Line Co. ; Montana Eastern Railway Co. ; Marion & Lynn 
County Railroad ; Mohawk & Traverse Bay Railroad Co. ; Marysville & North- 
ern Railway ; The George Palmer Lumber Co.'s Logging Railroad ; Portland & 
Railway ; Mojav Northern Railroad Co. ; North Texas & Santa Fe Railway Co. ; 
Nelson & Fort Sheppard Railway Co. ; New Westminster Southern Railway Co. ; 
Northwestern Terminal Railway Co., The; Nevada Short Line Railway and 
H. J. Humphrey, receiver ; Northwestern Terminal Railway Co. : Osage County 
& Santa Fe Railway Co. ; Oregon Trunk Railway Co. ; Ocean Shore Railroad 
Co. ; Orepon Pacific & Eastern Railroad ; Ostrander Railway & Timber Co. ; 
Oregon, California & Eastern Railway Co. ; Port Townsend & Puget Sound 
Railway Co.; Parker-Bell Lumber Co. Logging Railroad; Pe Ell & Columbia 
River Railway Co.; Puget Sound & Baker River Railway Co.; Patterson & 
Western Railroad Co. ; Pueblo Union Depot & Railroad Co., The ; Pacific & East- 
ern Railway ; The George Palmer Lumber Co's. Logging Railroad ; Portland & 
Southwestern Railroad Co.; Pioche Pacific Railroad Co.; Quincy Railroad 
Co. ; The Rio Grande & Southwestern Railroad Co. ; R. T. & N. Railroad ; Red' 
Mountain Railway Co. ; Rock Island Memphis Terminal Railway ; Rock Island 
Improvement Co. ; Santa Fe Tie & Lumber Preserving Co. ; St. Paul & Kansas 
Oity Short Line Railway Co. ; St. Paul Union Stock Yards Co. ; Santa Fe D. & 
C. Co. ; St. Joseph & Central Branch Railway Co. ; S. N. & S. T. Railway Co. ; 
The Shreveport Bridge & Terminal Co.; San Antonio Southern Railway Co.; 
St, Paul Bridge & Terminal Railway Co. ; Spokane & British Columbia Railway 
Vo. : Silver Lake Railway & Lumber Co. : Sulton Railway & Timber Co.'s 
Railroad: Sacramento Valley & Eastern Rait>vay; Stockton Terminal & 
Eastern Railroad, and E. F. Davis, trustee; Siskiyou P^lectric Power & Light 
<\y. ; South San Francisco Belt Raihvay ; Silver Falls Timber Co. ; The Salt 
Lake City Union Depot & Railroad Co.; Saginaw & Manistee Lunil>er Co. 
Itailroad : Tulsa & Santa Fe Railway Co. ; T. & P. Raihvay Co. ; Tucumeari & 



Memphis Raihvay; Three Lakes Lumber Co. Logging Railway; Twin Battes 
Railroad Co. ; Union Terminal Railway of St, Joseph, Mo. ; United Verde & Pacific 




ern Arizona RaUway Co. ; Wyoming & North Western Railway Co. ; Wiscon 




Mining 

Vunia Valley Railway. 



Appendix II. 

WESTERN GROUP. 



That territory in tJie United States on and west of the following line : The 
MisfdHsippl River from its mouth to the mouth of the Illinois River, at or near 
Ornfttm. III.: the Illinois River from Grafton, 111., to Pekin, III.; the Atchison, 
Topeka & Santa Fe Raihvay from Pekin, 111., through JoUet and Streatx)r. 111.. 
to Lake Michigan, at Chicago, 111. ; the west bank of Lake Michigan, thence 
to the International boundary; and on and east of a north and south line 
running a.s follows : Following the boundary line between the State of North 
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Dakota aud the State of Montana and the boundary line between the States* 
of South Dakota and Wyoming and Nebraska and Wyonihig to the line of the 
Union Pacific extendinji: east from Cheyenne, Wyo. ; then following: the line or 
the Union Pacific westward to Cheyenne, and from Cheyenne running south- 
>A-ard through Denver, Colorado Springs, Pueblo, and Tpinidad. Colo. ; thet^ 
following the line of the Atchison. Topeka & Santa Fe Hallway through l{tttoi> 
and Las Vegas, N. Mex., to Albuquei'que, N, Mex. ; then south along the lim- 
of the Atchison, Topeka & Santa Fe Railway to Kl Paso, Tex. 

MOUNTAIN-PACIFIC GROUP. 

All that territory lying between the line last described and the Pacific coasts 
not including Alaska. 

Mr. Slater. I have also witJi me the copies of the orders In cases Ex parte 
74, Nos. 11703 and 10783. Those were the orders dealing with this Illinois 
situation. Before the hearing in the Senate committee it was requested that 
they be made a part of the record. It is immaterial to me whether they become 
a part of the record here or not 

Mr. Parker (presiding). I think they should be. 

^fr. Slater. Ex parte 74 and a supplemental order in Ex parte 74, which is. 
dated August 11, 1920; and another supplemental order In the same case^ 
dated August 18, 1920, which are all of the orders entered by the Interstate- 
Commerce Commission in that case. 

Then I have the order in cases 10783, 10815, 11091, and 11149, which were 
consolidated cases. The order is dated July 7, 1921 ; and a supplemental ordei^ 
In the same case datetl December 12, 1921. This is the order in which the- 
Interstate Conmierce Commission dismissed the case so far as It pertains to 
State ratjps, and holds that It had no jurisdiction over Intrastate rates, while 
the order In case 11703, copy of which I w^ll now present. Is the order in which 
the Interstate Commerce Commission states that the rates shall be establishetl 
and remain in effect until their further order. That order was dated November 
13, 1920; and the supplemental order w^as dated January 11, '1921. In those 
orders tlie Interstate Commerce Commission directed that the rate shall remaiit 
in effect until their further order. Later, on July 7, 1921, the Infjerstate Com- 
merce Commission holds it has no jurisdiction over Intrastate rates. I submit 
these orders just enumerated for the record, Mr. Chairman, if desired. 

^Ir. Parker (presiding). They may become a part of tJie record. 

(The opinion and orders and supplemental orders referred to are printed in 
full, as follows:) 

[Interstate Commerce Commission. Ex parte 74.] 

In the Matter of the Applications of Carriers in Official, Southern, ani> 
Western Classification Territories for Authority to Increase Rates. 

Submitted July 6, 1920. Decided July 29, 1920. 

Certain increases author zed in rates, fares, and charges of carriers in the^ 
territorial rate groups defined in the report. 

John E. Benton, for various State commissions; John T. BoifeuHlet for Rail- 
road Commission of Georgia ; R. Hudson Burr for Florida Ra Iroad Commis- 
sion; Hance H. Cleland for Public Service Commission of Washngton; A. E. 
Helm for Court of Industrial Relations. State of Kansas; J. H. Henderson for 
Iowa Board of Railroad Commissioners; Henry R.^ Trumbower for Ra'lroad 
Commission of Wisconsin; J. J. Murphy, D. E. Brisbine, J. W. Raish, D. L. 
Kelley, and Oliver B. Sweet for South Dakota Board of Railroad Commission- 
ers; bozier A. DeVane for Flor da Railroad Commission and fruit and vege- 
table Interests of Florida; J. F. Shaughnessy for Public Service Commission 
of Nevada et al. ; J. B. Campbell for Spokane Merchants' Association, Spokane 
Chamber of Commerce, Intermediate Rate Association et al. ; Mason Manghum 
for Virginia Corporation Commission; A. G. Flynn and Henry C. Flannery for 
Minnesota Railroad & Warehouse Commission; Frank Roberson and M. C. 
Moore for Mississippi Railroad Commission; W. M. Barrow for Railroad Com- 
mssion of Louisiana ; and Raymond L. Givens for Idaho Public Utilities Com- 
mission. 

C. J. Austin for New York Produce Exchange ; C. S. Bather for Illinois Dis- 
trict Traffic League et al. ; Alfred Brandeis for Louisville Board of Trade et al. ; 
J. S. Brown for Chicago Board of Trade; Butler, Lamb, Foster & Pope for- 
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California Citrus League, American Fru t & Vegetable Association et al. ; 
Graddy Gary for National Live Stock Shippers League; M. M. Caskie for 
Montgomery (Ala.) Chamber of Commerce; Chas. E. Cotrer 11 for Soutliern 
Traffic League; S. H. Cowan for American National Live Stock Association^ 
National Live Stock Shippers League, and Union Stock Yards, Chicago, 111.; 
W. S. Creighton for Charlotte Shippers & Manufacturers Association and 
Charlotte Chamber of Conmierce; R. M. Field for National Industrial Traffic 
League and Illinois District Traffic League; J. H. Fishback, A. L Cox, and 
M. R. Beaman for North Carol na Traffic Association ; R. C. Fulbright for 
Southwestern Industrial Traffic League, Texas Industrial Traffic League et al. ; 
John C. Graham for Michigan Traffic League and Jackson (Mich.) Chamber of 
Commerce ; F. H, Harwood for Illinois Coal Traffic Bureau ; George Heaps, jr., 
for Iowa Coal Operators Association; G. Stewart Henderson for Baltimore 
CJhamber of Commerce and Canned Goods Exchange of Baltimore ; T. M. Hender- 
son for Traffic Bureau of Nashville, Tenn. ; Francis B. James, E. E. Will amson, 
M. F. Gallagher, Earl B. Wilkinson, and Ewing H. Scott for National Paving 
Brick Manufacturers Association et al. ; V. O. Johnston, Gary B. Sutton, and 
O. P. GothKn for National Association of Sand & Gravel Producers; J. C. Lin- 
coln and W. H. Connell for Traffic Bureau, Merchants' Association of New 
York; Frank Lyon and W. A. Prtnsen for Northwestern Coal Dock Operators 
Association; James B. McGinnls for Memphis Merchants Exchange and Mem- 
phis Chamber of Commerce ; James S. Marvin for National Automobile Chamber 
of Commerce; Ralph Merrlam for Amer.cau "Farm Bureau Federation; Harry 
T. Moore for Atlanta Freight Bureau ; J. A. Morgan for Houston Chamber of 
Commerce et al. ; J. V. Norman for Southern Hardwood Traffic Association, 
West Kentucky Coal Bureau, Louisville Board of Trade et al. ; Edgar J. Rich 
for Associated Industries of Massachusetts et al. ; R. W. Ropiequet for Coal 
Operators Association of Illino s and Chicago Common Brick Manufacturers ; 
S. C. Rowe for Cattle Raisers Association of Texas; Leslie C. Smith for Na- 
tional Association of Ice Industries; Clifford Thorne for Western Petroleum 
Refiners Association, Americap Farm Bureau Federation, American Inde- 
pendent Petroleum Association, National Live Stock Shippers I^eague, National 
Farm Grain Dealers Association, and Corn Belt Meat Producers Association; 
A. F. Vandegrift for Louisv lie Board of Trade ; and George P. Wilson for 
Philadelphia Chamber of CQmmerce. 

Josepli N. Teal, William C. McCulloch. and Roj^ers ^VlacVeagh for West Coast 
Lumbermen's A.ssociatlon and California Redwood Association : F. G. Donald- 
8<m for Willamette Valley Lumbermen's Associat on ; C. S. Hoskins for Tampa 
Board of Trade and Southern Traffic League: Henry T. Clark for Omaha Grain 
Exchange; S. B. Houck for National Retail Coal Merchants Association; S. B. 
Houck and W. A. Holley for Central Illinois Coal Traffic Bureau ; and C. R. 
Hillyer for Chicago Coal Merchants Association, Chicago Live Stock Exchange,. 
National Live Stock Exchange et al. 

William A. Wlmbish and Wade H. Ellis for Atlanta Freight Bureau et al.; 
.Morgan J. Pari in for Belknap Hardware & Manufacturing Co. : Frank E. Wil- 
liamson for Buffalo Chamber of Commerce; Ben Stone for Illinois Sand & 
Gravel Producers Association ; P. W. Coyle for St. Louis Chamber of Com- 
merce ; Geo. M. Cummins for Davenport Commercial Club et al. ; V. W. Krafft 
for A.ssoclated Cooperage Industries of America ; J. H. Alldredge for Dothan 
Chamber of Commerce; H. W. Prickett for Chamber of Commerce and Com- 
mercial Club of Salt Lake and Traffic Bureau of Utah; John S. Burchmore 
and Luther M. Walter for Gypsum Industries Association et al. ; D. C. Mc- 
Mullin for Palatka (Pla.) Business Glen's Association; W. H. Young for 
Xebrnska Potash Producers A.ssociatlon ; Joseph H. Beek for National Indus- 
trial Traffic League et al. ; Sims, Welch & Godman and C. R. Hillyer for Chi- 
cago Coal Merchants Association ; C. D. Boyd for -Harlan. Hazard & South 
ApiMtlHchia Coal Operators Association: Hubert B. Fuller for American Sand 
Association; W. R. Scott for Board of Trade and Chamber of Commerce of 
Kansiw City, Mo.; E. H. Hogueland for Southwestern Millers League: D. L. 
Yerkes for .\labama Coal Operators' Associaticm ; John S. Burchmore, John 
Rice. A. P. Sandles, L. H. Hawblitz, E. J. Krause. \. J. Sullivan, and F. W. 
S<-liniidt for National Crushed Stone Association ; W^alter E. McComack for 
inti»rior Iowa packers and Bedford Stone Club, Bedford, Ind. ; R. C. Ful- 
liriglit, A. G. T. Moore, and C. E. Cotterlll for Southern Pine Association; C. H. 
Rodidmver for National Basket iSc Fruit Packing Mahufacturers' Association; 
Ray Wllliflms for Cairo Association of ('ommerce et al. ; I'. S. Mustek for Cairo 
AMHoclatlon of Ccmmierce et al. ; J. J. Wait, T. H. Eddy, Joseph R. Noal. A. A. 
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Sprajjiie, Donald Ryerson, John T. Pirie, and Butler, Lamb, Foster & Pope 
for Chicago Association of Commerce; James G. Wilson and J. Curtis Robin- 
son for North Pacific Fruit League ; Fayette B. Dow and George W. Field for 
National Terra Cotta Society; and C. E. Warner for Southwestern Interstate 
Coal Operators* Association et al. 

Glenn E. Plumb for Organized Railway Employees of America. 

Charles S. Belsterling for Carnegie Steel Co. et al. ; Charles D. Drayton for 
Coca-Cola Co.; William Hatch for Peerless Portland Cement Co.; Arthur B. 
Hayes, L. O. Evans, and Warren Nichols for American Smelting & Refining 
Co. et al. ; J. F. Lockley for Newaygo Portland Cement Co. ; Frank Lyon and 
Walter Young for Atlas Portland Cement Co.; T. F. McClaren for 
Peninsular Portland Cement Co. ; F. E. Paulson for Lehigh Portland Cement 
Co. ; N. S. Potter, jr., for Portland Cement Co. ; Luther M. Walter, John S. 
Burchmore, and S. D. Boylston for American Beet Sugar Co. et al. ; C. F. Van- 
denover for Southern Minnesota Mills; W. W. Collin, Jr., John S. Burchmore, 
and Borders, Walter, Burchmore & Collin for Jones & Laughlln Steel Co. et al. : 
H. M. Wade for Redwood Manufacturing Co. and Casper Lumber Co, ; J. Sharp 
Wilson for Crescent Portland Cement Co.; W. H. Miller for Indian Refining 
Co. ; Fayette B. Dow and F. W. Boltz for American Oil Works et al, : W. A. 
Becker for Diamond Match Co.; Geo. H. Tower for Standard Oil Co. (N. J.) ; 
Frank M. Swacker for Mexican Petroleum Corporation, Asphalt Association 
et al. ; Butler, Lamb, Foster & Pope, by Ernest S. Ballard for Steel & Tube Co. 
of American and By-products Coke Corporation; Lyman M. Bass, Locke, Bab- 
cock, Spratt & Hollester, and Carmalt, Hagerty & Wheeler for Lackawanna 
Steel Co., Donner Steel Co., Rogers Brown Iron Co., Buffalo Union Furnace Co., 
and Wickwire Spencer Steel Corporation; I. W. Rowzer and James Bowron 
for Alabama Co., Gulf States Steel Co., Sloss-Sheffleld Steel & Iron Co., Wood- 
stock Iron Corporation, Sheffield Iron Corporation, and Republic Iron & Steel 
Co. ; and C. R. Marshall and Charles E. Bell for Acme Manufacturing Co. of 
Wilmington, N. C, Planters Fertilizers & Phosphate Co. et al. 

Alfred P. Thoni for Association of Railway Executives and general rate com- 
mittee of the association ; Fred H. Wood. Charles Donnelly, S. T. Bledsoe. W. F. 
Dickinson, O. W. Dynes, and C. S. Burg for lines in western classification ter- 
ritory ; R. V. Fletcher and Charles J. Rixey, jr., for southern and eastern car- 
riers ; Francis I. Gowen, chairman, and John G. Bills, Hugh L. Bond, jr., W, S. 
Bronson, Clyde Brown, N. S. Brown, George F. Brownell, E. G. Buckland. and 
R. V. Fletcher, committee of counsel for lines in official classification territory ; 
B. B. Cain and S. S. Ashaugh for American Short Line Railroad Association : 
H. G. Herbel, W. F. Dickinson, and C. S. Burg for Southwestern Railway 
Executives' Association; Charles H. Blatchford, George S. Hobbs, Charles C. 
Paulding, George D. Dixon, Alexander H. Elder, B. H. Harris, G. W. Ingalls, 
S. H. Johnson, S. G. Lutz, J, B. Payne, L. J. Spence, J. D. Watson, Levy Mayer, 
A. A. McLaughlin, W. A. Cole, 'J. C. Murray, and Henry S. Hart for individual 
respondents. 

REPORT OF THE COMMISSION. 

By the commission : In this proceeding the carriers by railroad subject to our 
jurisdiction seek authority, pursuant to the provisions of section 15a of the inter- 
state commerce act, to increase their freight revenues to a basis that will enable 
them to earn an aggregate annual net railway operating income equal, as nearly 
as may be, to 6 per cent upon the aggregate value of the railway property of 
such carriers held for and used in the service of transportation. The applica- 
tions, which were filed in the latter part of April and the early part of May. 
1920, were made at our suggestion to assist us in complying with the provisions 
of that section. Similar applications were filed on the i)art of certain carriei-s 
by water. Hearings were held in Washington in May, June, and July, 1920, 
and the case was submitted upon briefs and oral argimient on July 6, 1920. 
In accordance with the provisions of paragraph 3 of section 13 of the interstate 
commerce act, we invited the State commissions to cooperate with us in this 
proceeding, and there were appointed three representatives of 'those commis- 
sions, Hon. Will^'am D. B. Ainey, chairman of the Public Service Commission of 
Pennsylvania; Hon. Royal C. Dunn, of the Railroad Commission of Florida; 
and Hon. John A. Guiher, of the Railroad Commission of Iowa; who sat with us 
throughout the hearings and oral argument and joined with us in conferences 
antecedent to our determination of the matters In Issue. 

Section 15a of the interstate commerce act provides that In exercising our 
powers under that section we shall " initiate, modify, establish, or adjust " rates 
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for the carriers as a whole, " or as a whole in each of such rate groups or ter- 
ritories as the commission may from time to time designate." We accordingly 
assigned for oral argument on March 22, 1920, the question, among others. 
" whether for the purposes of said section 15a the rate adjustment shall be made 
for the carriers as a whole or by rate groups or territories to be designated by 
the connnission, and if the latter, what rate groups or territories shall be so 
desigimted.*' Tlie preponderance of opinion was that the boundaries of official, 
southern, and western classltlcation territories should be observed, and that 
three groups should be designated accordingly. In making their proposals in 
this proceeding the carriers have observed generally those three groups, but the 
carriers in New England and in the Southwest have brought to our attention 
the peculiar financial needs of the railroads in those territories. The New 
England carriers do not propose a change In the grouping suggested by the car- 
riers genel'ally, but certain of the southwestern lines ask that we carve out of 
the western territory a separate southwestern group.. This separate applica- 
tion of the southwestern lines is opposed by many shippers served by these 
carriers and by other carriers in the western group. 

The record shows that the principal railroads serving the territory west of 
the Colorado common points, especially the so-called transcontinental railroads 
as a whole, are in a substantially better financial condition than other carriers 
in the western territory. It ulso shows that the rates, generally speaking, are 
materially higher in the region w^est of the Colorado common points than in 
the part of the western territory lying east thereof. Considering the whole 
situation it is our view that the territory west of the Colorado common points 
and the traffic to and from that territory may properly be given separate treat- 
ment. 

We find that for the purposes set forth in section 15a the groups should be as 
follows : 

" Eastern group : Its limits for the purposes of this proceeding may be estab- 
lished as follows : The Atlantic seaboard from the Canadian border to Norfolk, 
Va., the main line of the Norfolk & Western Railway from Norfolk, Va., to 
Kenova, W. Va., the main line of the Chesapeake & Ohio Railway from Kenova, 
W. Va.. to Cincinnati, Ohio, the Ohio River to Cairo, III., the Mississippi River 
to the mouth of the Illinois River, at or near Grafton, III., the Illinois River 
from Grafton, 111., to Pekin, 111., a line south and east of the Atchison, Topeka 
& Santa Fe Railway from Pekin, III., through Joliet and Streator, 111., to Chi- 
cago. 111., a line draA\Ti from Chicago, 111., to include the southern peninsula of 
Michigan, and thence following the international boundary to the Atlantic sea- 
board ; including that portion of the Virginian RallwaJ^ extending south of the 
southern boundary, and excluding those portions of the Southern Railway. 
Louisville & Nashville Railroad, Mobile & Ohio Railroad, Atlantic Coast Line 
Railroad, and Seaboard Air Line extending north of the southern boundary. 

** Southern group : The territory commonly known as the southern classifica- 
tion territory, embracing that section of the United States lying west of the 
Atlantic Ocean ; south of the main line of the Norfolk & Western Railway from 
Norfolk, Va., to Kenova, W. Va., thence south of the Chesapeake & Ohio Railway 
to Cincinnati, and thence south of the Ohio River to Cairo, III. ; thence east of 
the Mississippi River to New Orleans, La., and the mouth of the Mississippi 
River: and north of the Gulf of Mexico from the Mississippi River to the 
Atlantic Ocean; including also those portions of the Southern Railway, Louis- 
ville & Nashville Railroad, Mobile & Ohio Railroad, Atlantic Coast Line Rail- 
road, and Seaboard Air Line Railway extending north of the northern boundary 
and excluding that portion of the Virginian Railway extending south of the 
northern boundary. 

** Western group : The territory lying west of the western boundaries of the 
ea»fteru and southern groups as above described ; south of Lake Superior and of 
the international boundary line; north of the Gulf of Mexico and the Rio 
Crrande. and on and east of a north and south line running as follows : Following 
the boundary line between the State of North Dakota and the State of Montana 
and the boundary line between the States of South Dakota and AVyoming and 
X«>braMka and Wyoming to the line of the Union Pacific extending east from 
Cheyenne, Wyo. : then following the line of the Union Pacific westward to Chey- 
enne and from Cheyenne running southward through Denver. Colorado Springs. 
Pueblo, and Trinidad. Colo.; then following the line of the Atchison, Topeka & 
Santa Fe Railway through Raton and Las Vegas, N. Mex., to Albuquerque, 

070f>6— 22— PT 1 16 
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N. Mex. ; then south along the line of the Atchison, Topeka & Santa Fe Railway 
to El Paso, Tex. 

" Mountain-Pacific group : All that territory lying between the line last de- 
scribed and the Pacific coast, not Including Alaska."' 

The grouping herein approved differs somewhat from that proposed by the 
carriers and, inasmuch as the record deals principally with the three major 
groups, it will be advisable to deal with the evidence as presented. In analyzing 
the results of operation for the various groups of carriers for the constructive 
year devised by them, and for the first four months of 1920, we shall group the 
carriers a.s they were grouped in the applications filed in this proceeding. 

Paragraph (3) of section 15a is as follows: 

'* The commission shall from time to time determine and make public what 
percentage of such aggregate property value constitutes a fair return thereon, 
and such percentage shall be uniform for all rate groups or territories which 
may be designated by the commission. In making such determination It shall 
give due consideration, among other things, to the transportation needs of the 
country and the necessity (under honest, efficient, and economical management 
of existing transportation facilities) of enlarging such facilities in order to 
provide the people of the United States with adequate transportation : Provided. 
That during the two years beginning March 1, 1920, the commission shall take 
as such fair return a sum equal to 5^ per centum of such aggregate value, but 
may, in its discretion, add thereto a sum not exceeding one-half of 1 per centum 
of such aggregate value to make provision in whole or in part for improvements, 
betterments, or equipment, which, according to the accounting system prescribed 
by the commission, are chargeable to capital account." 

In establishing rates for the two-year period we have no dlsretion as to the 
amount of the fair return except that we may add to the 5i per centum provide^l 
by law " a sum not exceeding one-half of 1 per centum of such aggregate value 
to make provision in whole or in part for improvements, betterments, or equip- 
ment, which, according to the accounting system prescribed by the commission, 
are chargeable to capital account." Having determined the per ent, we are 
called upon to perform the administrative task of establishing rates that will 
yield in the aggregate as nearly as may be that per cent until March 1, 1922. 

Evidence has been submitted tending to show that we should accord to the 
carriers the maximum per cent authorized by the Congress. The high rates of 
interest now prevailing are cited by the petitioners, and our attention is called 
to prominent instances where large railroads with recognized financial standing 
have been obliged within recent months to pay interest rates well in excess of 
6 per cent on new capital. The evidence shows that the New York Central Rail- 
road Co. recently sold $36,000,000 of 15-year equipment notes, carrying an in- 
terest rate of 7 per cent, and that notes carrying the same rate of interest were 
sold by other carriers, as follows: Pennsylvania Railroad Co., $50,000,000 of 
10-year collateral notes ; Northern Pacific Railroad. $4,500,000 of 10-year equip- 
ment notes; Atlantic Coast Line Railroad, $6,000,000 of 10-year collateral notes; 
Louisville & Nashville Railroad, $7,500,000 of 10-year collateral notes. Dlfu 
counts and commissions raised the total cost of the capital to these carriers to 
7i per cent per annum. 

Efficiency in operation. — ^Much has been said upon the present record concern- 
ing the necessity of additional equipment and the efficiency of the present man- 
agement of the carriers. It is the view of the carriers that existing facilities 
are inadequate, and they state specifically that they need immediately at least 
100,000 freight cars, 2,000 locomotives, and 3,000 passenger cars. Shippers are 
unanimously of the opinion that the transportation service has been and is 
unsatisfactory, and many of them urge upon us the necessity of granting such 
Increased rates as may be necessary in order that the service may be improved. 
Others raise the question whether considerations other than inadequacy of 
facilities — ^notably labor difilculties — are not equally responsible for the admit- 
tedly poor service. Especially during recent months a shortage of labor at 
crucial points, due in part to strikes, has contributed more largely than any 
other single factor to the unsatisfactory condition that has existed and still 
exists. Witnesses for the carriers were unable to state explicitly what econo- 
mies in operation, if any, may be presently effected. On the other hand, the 
opinion was expressed that certain increases in operating expenses are appar- 
ently unavoidable. During the war passenger traffic was unusually remuner- 
ative because of troop movements, elimination of unnecessary trains, and heavy 
loading of passenger cars. The movement of troops has practically ceased, and 
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it is the view of the carriers tiiat a larger number of passenger trains will have 
to be operated. During the war, in part because of war necessity, there was a 
marked increase in the loading of freight cars. It is apparent that there may 
be increases in expenses not related to the general increase in prices, which 
may oif set any economies that may be effected in other directions. 

Property investment. — The calculations of the carriers as to the increases in 
revenue needed by them are predicated upon the assumption that the commis- 
sion should permit a return of 6 per cent on the book figures for investment in 
road and equipment, improvements on leased railway property, materials, and 
supplies and Government-allocated equipment, hereinafter referred to as book 
cost. Their contention is that the aggregate value of the property of the car- 
riers in each group held for and used in the service of transportation is sub- 
stantially in excess of the aggregate of the amounts shown as their respective 
book costs. 

The carriers recognize the Infirmities inherent in the investment accounts as 
carried upon the books of the carriers as a measure of the value of tiie respective 
properties taken separately ; but they contend that it is appropriate for us to use 
the aggregate of such figures as the basis of our calculations, tested in the light 
of the work of our bureau of valuation as thus far progressed, the tendencies 
thereby shown, and the conclusions to be drawn therefrom by those familiar 
with the work so far done, and also by consideration of such matters of 
common knowledge or within the knowledge of the commission as bear upon 
the subject. 

The aggregate amount carried as book cost of road and equipment by all 
classes of carriers reporting to us as of December 31, 1919, is set out below 
according to the territorial groups defined in the applications of the carriers: 

Eastern group $9, 038, 194, 615 

Southern group . 2, 183, 923, 124 

Western group 8, 818, 454, 872 

Total, all groups 20> 040, 572, 611 

In the administration of section 15a of the interstate commerce act it becomes 
necessary for us to determine, as nearly as may be, the aggregate value of the 
railway property of the carriers defined in that section held for and used in the 
service of transportation. In making this determination we are authorized to 
utilize the results of our investigation under section 19a of the act, in so far as 
we deem such results available ; and we are required to give due consideration 
to all the elements of value recognized by the law of the land for rate-making 
purposes, and are required to give to the property investment account of the 
carriers only that consideration which under such law it is entitled to in 
establishing values for rate-making purposes. 

Considerable evidence of a general character -as to the various elements of 
value has been produced herein, which we have carefully scrutinized. 

While the valuation of the railroads under section 19a of the interstate 
commerce act is still incomplete, the work has progressed so far that the results 
are of value and informative in reaching the determination we are now required 
to make. So far as the work has produced results, either as to particular roads 
or as showing general tendencies and principles, we have given consideration 
thereto. As will appear from examination of our various valuation reports, and 
from section 19a itself, our investigations under that section are designed to give 
information as to the original costs of the property, the cost of reproduction new, 
the accrued depreciation, the amount of the investment, the corporate his- 
tories of the properties, the values of the lands, and other values and elements 
of value, if any. 

We have also before us tlie investment nocounts of the carriers. Since 1907 
there have been mandatory regulations by us as to the mainner in which the in- 
vestment accounts should be kept. In the administration of section 20 of the 
Interstate commerce act we have had frequent occasion to investigate, and in 
many cases to correct errors apparent in the investment accounts ; other errors 
have been discovered and brought to our attention in the progress of the work of 
valuation under section 19a. 

The probable earning capacity of the properties under particular rates pre- 
scribed by law and the sums required to meet operating expenses, separately and 
collectively, are Indicated in the record. 

There is also evidence which tends to show the amount and market value of 
the bonds and stocks of the carriers. 
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In properly appraising all these elements of value we are mindful of the fact 
that the carriers are operating units ami going concerns. This fact has been 
given due consideration in the light of the financial history of the transportation 
system of the United States, as developed by the record and as known to us. 
The needs for working capital, and materials and supplies on hand have been 
considered and allowance therefor has been made. 

From a consideration of all of the facts and matters of record, and those 
which, under section 15a of the interstate commerce act, we are both require<l 
and authorized to consider, we find that the value of the steam-railway property 
of the carriers subject to the act held for and used in the service of transportation 
is, for the purposes of this particular case, to be taken as approximating the fol- 
lowing : 

Eastern group, as defined by the carriers $8. 800, 000, 00(» 

Southern group, hs defined by the carriers 2, 000, 000. 000 

Western group, as defined by the carriers, including both the 

western and mountain-Pacific groups herein designated 8,100,000,000 

Total 18, 900, 000, 000 

It is not deemed necessary, for present purposes, to apportion the aggregate 
value of the properties in the western group, as defined by the carriers, so as to 
show the value of the properties in the western and mountain-Pacific groups, as 
we have here defined them. Many of the important railroads are in and serve 
botli groups into which we have divided the carriers' western group. It is uot 
thought advisable to delay the decision of this matter to permit an accurate 
apportionment of the value of such properties, particularly as the result coul<l 
not materially affect the determination we reach. 

The record does not permit the estimation of the aggregate value of the prop- 
erties of electric railways, other than those operated by steam roads, or of the 
boat lines, both of which have been made the subject of Independent representa- 
tions In this proceeding. 

The constructive year. — In estimating their financial needs for the immediate 
future the carriers have based their figures on the actual performance for the 
]2-nionth period ended October 31, 1919, with certain adjustments to be subse- 
quent y described. This period was considered by the carriers more representa- 
tive of normal conditions than the calendar year 1919 for the reason, amon? 
others, that the bituminous coal strike began on November 1, 1919, ending early 
in December. Accoimtlng committees were formed in the eastern, southern, and 
western groups, and in December, 1919, questionnaires were sent by those com- 
mittees to the carriers in each group with a view to obtaining a " constructive " 
showing for the year endeil October 31, 1919. Without discussing in too great 
detail the methods and bases employed in compiling the questionnaires it may 
be stated that an effort was made to devise a constructive year that would re- 
flect increased prices of materials, wages, taxes, and rates effective when the 
questionnaires were answered, to wit, January and February. 1920. This infor- 
mation was intended to show, as nearly as practicable, what increased revenues 
the carriers wou.d require to enable them to earn 6 per cent on the book cost of 
their properties, on the basis of the tonnage actually moved during the year 
ended October 31, 1019, and on the basis of the prices, wages, taxes, and rates 
effi otive when the questionnaires were answereii. Still further adjustments of 
the figures were subsequently made to make provision for increases in prices, 
additional railway-mail pay, and other items that became effective after the 
answers to the questionnaires were received. 

The dlflficulty of making an accurate statistical analysis of the results of rail- 
way operation during the constructive year devised by the carriers Is due in part 
to the incompleteness of their own figures. The questionnaire to which reference 
has already been made requested the Individual railroads to follow the genera! 
instructions therein set forth. A number of small carriers failed to answer the 
questionnaire, and we are asked to assume that the directions— which were none 
too specific— were accurately and faithfully followed by the other carriers. The 
evidence indicates that such an assumption is unwarranted. An exhibit tiletl by 
the southern carriers shows that in adjusting freight revenue for the constructive 
year only six of them showed a credit to freight revenue ; some of them made no 
adjustment whatever of freight revenue ; and still others showed a debit. There 
is no adequate explanation of record of such widely divergent results, but they 
strongly indicate that the method followed by the various carriers in responding 
to the questionnaire was not uniform. To the extent that different methods were 
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employed the results are subject to criticism. A specific request by us that the 
carrlt»rs furnish *' all underlying details and formulas upon which the construc- 
tive increases estimated for 1920 were based for the three groups " met with a 
response so general in character that it does not serve the purpose intended. 
Numerous other criticisms of the carriers* figures for the constructive year—; 
some of which are justified by the facts — were made at the hearing. The in- 
adequacy of the data furnished by the carriers increases substantially the difli- 
culty of forecasting the results of operation for the two-year period. 

Some of the important adjustments of revenues and expenses made subse- 
quent to the filing of the questionnaire were based on data hastily obtained. 
In part by telegraph, from a few carriers regarded as typical. Thei»e is no as- 
mirance that this information was compiled on a unlfcrm basis and no proof 
that it is accurate. The agents of the individual carriers by whom the infor- 
mation was originally compiled were not present at the hearing. Although an 
honest elfort has apparently been made to provide the best inf<^rmation that 
<H>uld be obtained in the limited time available, it is necessary to call attention 
to the fact that the details of a number of the adjustnients, both in the origi- 
nal questionnaire and subsequent thereto, can not be accepted as accurate. 

The proposals of the carriers as originally presented and as considered 
throughout the hearings made no allowance for Increased wages of railway 
employees not then efliective. In the course of the hearings it was stated that 
a decision of the United States Railroad Labor Board would soon be forth- 
coming granting certain increases in the wages of railway employees, and it 
was generally agreed that we should give due consideration to the award of 
that board when made. On July 20, 1920, after the close of the hearings and 
€>ral argument, the Labor Board announced a decision awarding approximately 
$618,000,000 as increased wages. In discussing the results of operation in each 
j^-oup, we shall deal first with the evidence as presented, without reference to 
the award of the Labor Beard, and shall thereafter refer to the wage award 
Hnd to its effect upon the operating expenses of the carriers in the several groups. 

KEVENUK NEEDS OF CARRIERS IN EASTERN GROITP. 

The eastern carriers ask that they be permitted to earn an annual net 
railway operating income of $559,409,933, which represejits 6 per cent on a book 
cost of $9,323,498,898.* That the rates of transportation now in effect fall far 
short of yielding the return sought by the eastern carriers is indicated by the 
following : 

Net railivay operating inrome.^ 

As sought by the carriers 5^59,400,933 

Actual, vear ended Oct. 31, 1919 220, 981, 068 

Year ended Oct 31, 1919. adjusted 112. 465. 003 

Year ended Oct. 31, 1919, finally adjusted 18, 008. 219 

The figure in the next to last line Is that compiled from the questionnaires, 
Ha prevlouBlv explained. The figure in the last line reflects the further adjust- 
ments that were made subsequent to the receipt of the questionnaires, as has 
•also been explained." It wil be noted that the eastern carriers estimate that 
on the basis of the costs effective when the adjusted figures were compiled 
they will fall short by over .$500,000,000 annually of earning the net railway 

» TMb represents the book cost of 51 Class I systems. 39 Class II 3p Class III and 24 
■witching and terminal companies. The flj?ures i°S^«cle additions a^d betterments to 
oS. 31, 1919. the estimated costs of equipment allocated by the Governra«it to the 
cSil&ri, and the book value of material and supplies as of Oct JJ, 1919 It has 
2S explained elsewhere that the book cost can not be accepted, and is not accepted, ^^^ 
K^wlDK the fair value of the railroad prooerty devoted to the service of transoortatlon. 

« Intrudes 61 Class I. 39 Class 11, 30 dass III, and 24 switching and terminal com- 

^■ItSJ «§fultmlnt%"fel^'on^hi®q^^^^^^^ reflected changes In certain Items as fol- 

inwST- ntcreas^^ln railw^ $3,777,449; Increase in railway operating 

lx^sS!T56V2 208rincrea^se in Railway tax accruals, f 7.165 502 : Increase in uncol- 
l*?tlble railway revenues, $27,678 : Increase in equipment rents. ,^13,906,332 net , in- 
i\.«.aA In lolnt facility rents $82,976. net. There were also included additions of 
5?lS^ 449 to corpSrateVp^^^^^^ to Federal income taxes. Miscellaneous 

i#^l:i« of IncJ^ase flSre^^^ $1,807,671. The adjustment made subsenuent to the rece^nt 
of The qaestl^nMl??s*^7ibra^ he following : Estimated Increased "»« » Pay. f J 4 ^48,800 : 
J-nwiv nnirRfine exoenses, of which $34,094,687 represents increased \\-age8 and $54,- 
HUmI lnCTeVJ?d%Serco8ts: riil^^^^ tax accruals, 1^!?.ni0.6Rl : estimated Increased ^^^^^ 
*iJi To Drtvate car owners, $3,888,636. In connection with the last Item attention Is 
*Xl to 'th J fact that there Is no eVldlnce showing that the carriers made allowance for 
Inrreaid Earnings resultinc from our decision in Perishable freight Investigations, 50 
I. C 449. 
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operating income to which they claim they are .entitled. As noted later herein, 
the carriers proposed to obtain all the additional revenue from freight traffic, 
and estimated that a general increase of 30 per cent in charges for freigrht 
tansportation was needed. No detailed analysis of the carriers' adjusted figures 
will be attempted in this report. 

The following table compares the "standard return" of Class I carriers in 
the eastern group with the figures shown in the last preceding table : 

Xet railway operating income, eastern group. 

Standard return * $354, 711.079 

Actual, year ended October 31, 1919 '220,981,068 

Year ended October 31. 1919, adjusted ' 112. 46o.003 

Year ended October 31, 1919, finally adjusted '18,008,219 

Not only has there been a sharp decline in railway operating income during 
the last three or four years, but the operating ratio has increased at a rate 
that causes serious concern. For the period of five years, beginning with 
1912 and ending with 1916, the eastern carriers were spending out of every 
dollar of operating revenue received approximately 71 cents for operating 
expenses. This increased to 75.03 cents in 1917, to 85.82 cents in 1918. to 88.51 
cents in 1919, and to 97.68 " in the first four months of 1920. When it is con- 
sidered that operating expenses do not include railway tax accruals, uncol- 
lectible railway revenues, joint facility rents, hire of equipment, rents for 
lease of road, interest on funded and unfunded debt, and other fixed charges, 
dividends, and certain other items, the above figures are significant. The oper- 
ating ratio for the fl^.st four months of 1920 means that during that i>erlod, 
after payment of opei iting expenses, there was left 2.32 cents out of each dollar 
for the payment of t ixes and other items just mentioned. During the period 
of six years, beginning with 1912 and ending with 1917, it took approximately 
28.79 cents out of every dollar of operating revenue to pay the items mentioned 
which are not included in operating expenses and which are not considered In 
determining the operating ratio. 

If the basis of the carriers' calculations be accepted as proper, an analysis 
of the results of operation for carriers in the eastern group during the first 
four months of the calendar year 1920 indicates that the eastern carriers were 
conservative in estimating their revenue needs. It will be recalled that these 
carriers, after finally " adjusting " the figures for the constructive year, ar- 
rived at a net railway operating income of $18,008,219. The actual results of 
operation for the first four months of the current calendar year show a net 
railway operating deficit of $870,210.' Because of unusual conditions that 
obtained in the eastern group during the early part of the year it is unsafe to 
assume that the results for the first four months fairly indicate what the results 
will be for the year, and the figures are referred to merely to show that during 
this period the situation was even more unfavorable than the carriers pred'cted. 

The number of ton-miles of revenue freight for class I carriers in the eastern 

group during the last eight years is shown below : 

Year. * Revenue ton-miles. 

1912 * 149, 600, 767. 908 

1913 — '— ' 170, 097, 999, 591 

1914 " 161, 263, 328, 467 

1915 * 154. 398. 802. 727 

1916 (June 30) '193,530,008,573 

1916 (December 31) •202,421,305.944 

1917 • 212. 660, 648, 483 

1918 - • 2iei, 032, 596, 432 

1919 '190.744,545,350 

It will be noted that the tonnage for the year 1919, the first 10 months of 
which were included in the carriers' constructive year, is the lowest since 1915. 

It is estimated that the wage award by the Labor Board under date of July 
20, 1920, wijl add approximately $314,562,0(X) annually to the operating expenses 

^Represents the average net railway operating Income of Class I railroads, excluding 
switching and terminal companies, for the years 1915. 1916, and 1917. 

8 For 51 Class I railroads, 39 Class TI, 30 Class III, and 24 switching and terminal 
companies; aggregate mileage, 71,218.37. 

« Not including Illinois Central north of Cairo. 

' Includes estimate for Illinois Central north of Cairo, III., taken from carriers' figures, 
also data for Chesapeake & Ohio, Norfolk & Western, Virginian, Richmond, Fredericks- 
burg & Potomac, and Washington Southern. 

* Compiled by the Commission's Bureau of Statistics. 

» From carriers' exhibits. 
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of tlie carriers in the eastern group." This is equivalent to 12.2 per cent of 
the total railway operating revenue of the eastern -carriers, as finally adjusted 
by them for the constructive year. 

Ret'emie needs of carriers in southern group. — The financial condition of the 
carriers in the southern group as a whole is more favorable than that of the 
carriers in either of the other groups. The southern carriers ask that their 
rates be increased sufficiently so that they may earn a net railway operating 
income of $136,049,091, which represents a return of 6 per cent on a book cost 
of $2,267,484,847." The extent to which present rates fall short of yielding 
the return sought by these carriers is shown by the following: ' 

Net railway operating income as sought by the carriers " $136, 049, 091 

Standard return " 138, 231, 029 

»r railway operating income actual, year ended October 31, 

1919 " 51, 208, 428 

Adjusted net railway operating income, year ended October 

1919 " 36, 743, 074 

Finally adjusted net railway operating income, year ended 

October 31, 1919 '* 16, 269, 429 

The amount $36,743,074 represents the actual income as adjusted in con- 
formity with the questionnaire. The figure $16,269,429 reflects further adjust- 
ments made subsequent to the questionnaire." 

It w.U be noted that on basis of the predictions of the carriers the net railway 
operating income for this district will be approximately $120,000,000 lower annu- 
ally than the sum which the carriers contend they should receive under the law. 
Tliey estimated that a general increase of approximately 31 per cent in freight 
revenue would be necessary to return the amount claimed. 

During the six years ended 1917 the railway operating income of these car- 
riers averaged $126,000,000 annually ; during the four years ended 1915 it aver- 
aged $108,000,000 annually ; during 1916 and 1917 it averaged $163,000,000 an- 
nually; in 1918 it was $147,711,910, which was greater than in any previous 
year except 1916 and 1917. In 1919, however, it declined to $75,546,591. During 
the six years ended 1917 the operating ratio of these carriers varied from 65.04 
in 1916 to 74.1 in 1914. In 1918 it was 77.66, and in 1919 it rose to 86.08. and 
for the first four months of 1920 it was 86.22." During the six years ended 
1917, 27.05 cents out of every dollar of revenue earned by the carriers of this 
district was required to pay railway tax accruals, uncollectible railway reve- 
nues, rents for use of joint fac.lities, equipment, and leased roads, interest on 
funded and unfunded debt, dividends, and other miscellaneous income deduc- 
tions. 

The reports of Class I carriers of this district to us for the first four months of 
1920 show a net railway operating income of $23,399,151. Deducting the railway 
mail pay applicable to prior years stated by the carriers to have been taken into 
account In those months, In amount $8,287,241, leaves $15,111,910 as the actual 



10 The carriers estimate that ihe wage award will add approximately $625,000,000 
annually to the operating revenues of all carriers. A statement received from the Labor 
Poard states the figure as approximately $818,000,000. For the purposes of this report 
we have used the latte* figure. 

u This represents the property investment account of 31 Class I roads or systems, 
34 Class II, 49 Class III, and 28 switching and terminal companies. The figures Include 
additions and betterments to October 31. 1919, the estimated cost of equipment allocated 
by the Government to the carriers and the book value of material and supplies a.s of 
October 31, 1919. It has been explained elsewhere that the book cost is not accepted as 
indicating the fair value of the railroad property devoted to the service of transportation. 

<3 Includes 31 Class I roads or systems, 34 Class II, 49 Class III, and 28 switching and 
terminal companies : aggregate mileage, 38,901.15. 

»* Represents the average net railway operating income of Class I railroads, excluding 
switching and terminal companies for the years 1015. 1916, and 1017. 

^* The adjustment based on the questionnaire reflected changes in certain Items as 
follows ; Increase in railway operating revenues, $461,085 ; increase in railway operat- 
ing expenses, $13,957,972 ; increase in railway tax accruals, $807,383 ; decrease in uncol- 
lectible railway revenue, $628; increase in Joint facility rents, $161,712. The adjust- 
mi>nt made subsequent to the preparation of the questionnaire changes embraced the 
following: Estimated increased mail pay, $3,671,941; railway operating expenses. 
$7,134,359, representing increased wages, and $7,820,000 representing increased fuel 
coHt : railway tax accruals, $4,000,000, based upon increased income taxes Incident to 
greater income if rate incrense is granted ; estimated increased allowances to private- 
car owners, $943,920 (as corrected) ; and corporate expenses — net, $4,045,834. In con- 
nection with the last item attention is directed to the fact that there Is no evidence 
showing that the carriers made allowances for increased, earnings resulting from our 
derision in Perishable Freight Investigation. 56 I. C. C, 449. 

^ Illinois Central north of Cairo not included. 
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result of operations. This figure should be compared with .the estimate of 
$16,269«429 made by tliese carriers on the basis of a whole year's operations. 
The southern carriers substantially overestimated their needs, even assuming 
that the basis of their calculations is correct. As $15,111,910 covers only Class 
I roads, $80,519 may be added for the remaining carriers, which produces an 
aggregate of $15,192,429. 

During the period 1914 to 1919, inclusive, the net railway operating income of 
the first four months in each year averaged 32.15 per cent of the aggregate for 
the year. Equating the actual results of the first four months of 1920 on this 
basis produces an estimated net railway operating income of $47,254,834. Sub- 
tracting from this figure the carriers' estimate of $943,920 for increased allow- 
ances to private car owners, and $7,820,000, their estimate of increased fuel 
costs, reduces it to $38,490,914. Comparing this result with $136,049,091, which 
the carriers urge tliey are out. tied to receive under the law, ln<licates a deficiency 
of $97,558,177 in net railway operating income. 

The amount of freight and other transportation revenue, excluding passenger, 
mail, and express, reported to us for the first four months of 1920 by Class I 
carriers aggregated $152,443,828. To this amount $8,226,302 has been added to 
cover revenues of carriers other than Class I carriers, resulting hi a gross esti- 
mated revenue of $160,670,130. During the years 1915 to 1919, inclusive, freight 
and other transportation revenue, excluding passenger, mail, and express, for 
the first four months of each year averaged 31 per cent of the aggregate for the 
year. Equating the actual revenues of the first four months of 1920 upon this 
basis produces estimated revenues for an assumed period of 12 mouths of 
$518,290,742. 

The number of ton-miles of revenue freight for Class I carriers In the south- 
ern group during the past eight years is indicated in the subjoined statement: 

Year. Revenue ton-miles. 

1912 " 27, 483, 661, 188 

1913 - "30,637,552.864 

1914 " 31, 376, 537, 497 

1915 " 28, .568. a32. 209 

3916 (June 30) "34,183,991,890 

3916 (December 31) "36,501,823,723 

3917 " 42, 825, 200, 670 

3918 " 46, 301, 543, 975 

3919 " 41, 527, 854, 002 

It is estimated that the wage award made by the Labor Board under date of 
.July 20, 3920, will add approximately $68,598,000 annually to the operating ex- 
l^enses of the carriers in the southern group. This is equivalent to 11.8 per cent 
of the total railway oi)erating revenue of the southern carriers as finally ad- 
justed by them for the constructive year. 

Revenue needs of carriers in western group. — The western carriers asli that 
their rates be fixed on a basis that will permit them to earn a net railway operat- 
ing income of $537,833,024, which represents a return of 6 per cent on a book 
cost of $8.963,883.75.S/* The extent to w^hich the rates of transportation now in 
effect fall short of yielding the return sought by these carriers is indicated by 
the following comparison : • 

Net railway operating income as sought by the carriers—- *" $537, 883, 024 

Standard return ** 401, 215,984 

Actual net railway operating income year ended 

Oct. 33, 3939 $293,232,870 

Less corporate income charges — net debit 28, 027, 616 

*" 265, 385. 254 

Adjusted net railway oi)erttting income year ended Oct. 31, 3939__ " 226, 831, 65S 
Finallv adjusted net railway operating income year ended Oct. 

31, 3919 *• 184, 939. 759 

1* Compiled by the commission's bureau of statistics. 

1'' From carriers' exhibits. 

"This represents the book cost of 59 Class I systems, 53 Class II, 41 Class III, and 
n2 switching and terminal companies. The figures Include additions and betterments to 
Oct. 31, 1919, the estimated cost of equipment allocated by tUe Oovernment to the car- 
riers and the book cost of material and supplies as of Oct. 31. 1919, 

" Includes 59 Class I systems, 58 Class II, 41 Class III, and 32 switching and terminal 
companies ; aggregate mileage, 138.243.74. 

3° Kepresents the average net railway operating income of Class I railroads, excluding 
switching and terminal companies, for the years 1915, 1916, and 1917. 
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The figure $226,831,658 represents the actual income, as adjusted iu conforniity 
with the questionnaire. The figure $184,939,759 reflects adjustments subsequent 
to the questionnaire.** 

It will be observed that on the basis of the predictions of the carriers, the net 
niilway operating income for this district will be approximately $350,000,000 
lower than the annual sum to which they claim to be entitled. They estimated 
that a general increase of approximately 24 per cent in freight revenue was re- 
quired to return the amount claimed. 

During the six years ended 1917 the railway operating income of the carriers 
averaged $386,000,000 annually ; during the four years ended 1915 it averaged 
$347,000,000 annually ; during the years 1916 and 1917 it averaged $464,000,000 
annually ; in 1918 it dropped to $330,320,330 ; and in 1919 it declined further to 
$302,857,219. During the six years ended 1917 the operating ratio ranged from 
62.69 to 67.68 ; in 1918 it rose to 78.14. in 1919 to 80.96, and for the first four 
months of 1920 to 86.06. 

The reports of the Class I carriers of this district to us for the first four months 
of 1920 show a net railway operating income of $56,104,721. Deducting the 
railway-mail pay applicable to prior years, stated by the carriers to have been 
taken into account in these months, in amount $27,790,388, leaves $28,314,333 
as the actual result of operations. Adding to this figure $1,209,969 to cover net 
railway operating income of carriers otiier than Class I, produces $29,524,302. 

During the period 1914 to 1919 the net railway operating income of the first 
four months in each year averaged 23.29 per cent of the aggregate for the year. 
Equating the actual results of the first four months of 1920 on this basis pro- 
duces an estimated net railway operating income of $126,768,149, the net railway 
oi>erating income of an assumed period of 12 months, on the basis of operating 
costs which prevailed during the first four months of 1920. Subtracting from 
this figure $3,789,728, which is the estimate of the carriers for Increased allow- 
ances to private-car owners, and $21,254,298, their estimate of increased fuel 
costs for the year, reduces it to $101,724,123. 

The amount of freight and other transportation revenue, excluding passenger, 
mail, and express reported to us by Class I carriers for the first four months of 
1920, aggregated $498,001,006. To this amount $16,462,794 has been added to 
cover revenues of carriers other than Class I carriers, resulting in a gro^ 
estimated revenue of $514,463,800. During the years 1915 to 1919, inclusive, 
freight and other transportation revenue, excluding passenger, mail, and express 
for the first four months of each year, averaged 28.52 per cent of the aggregate 
for the year. Equating the actual revenues of the first four months of 1920 
upon this basis produces $1,803,870,266, as the estimated revenues ot an as- 
sumed period of 12 months based on the operations of the first four months 
of 1920. 

The number of ton-miles of revenue freight for Class I carriers in the 
western group during the past eight years is indicated below : 

Year. Revenue ton-miles. 

1912 " 82, 888, 199. 102 

1913 "96,986,976,238 

1914 "92.284,883,754 

1915 - "90,945,571,633 

1916 (June 30) "112,156,323,212 

1916 (Dec. 31) "123,250,722,132 

1917 " 138, 044, 743, 597 

1918 " 142, 335, 128, 414 

1918 " 130. 606, 718, 832 



» Tlie adjustment based on the questionnaire reflectod changes in certain items, as 
follows : Incroflse in railway operating revenues, $678,907 : Increase in railway operating 
exnenspfl. $35,689,425 : Increase in railway tax accruals, $7,73,8.128 : decrease in equip- 
ment rents, $4,523,553, net; decrease ki joint facility rents. $304,163, net: Increase in 
corporate items, $437,666, net. 

The adjustment made subsequent to tbe preparation of the questionnaire changes em- 
braced the followinar: Estimated increased mall pay. $13.51.s.600 : railway operating 
••xpenaes. $21,092,697 representing increased wagi's and $21,254,298 representing in- 
troiised fupl costs: railway tax accruals, $11,242,557, based upon increased income taxes 
incident to greater income if rate incresKe is granted : estimated increased allowance to 
privati»-car own«»r8. $1,815,947. 

— «*riinpiJed by the coramlssinn's bureau of statistics. 

^ From carriers' exhibits. 
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The carriers estimate that the wage awnrd made by the Labor Board under 
date of JntF 20, 1920, will add approximate]; $234,S40,000 annually to the 
operating expenses of the carriers In the western group. This ia eqalvalent 
to 11.2 per cent of the total railway operating revenue of the western carriers, 
as finally adjusted by Uiera for the constructive year, 

EiBtent and method of ofttaining needed additiotMl rebenue. — As above noted, 
• in the original applications the carriers propoaecl to obtain the desired additional 
revenue by general percentage Increases In the respective groups, applicable 
to freight tralllc only. No increase.'^ were suggested upon passenger, express. 
or mall traffic. In their amended proposala, Tollowlng the wage award of the 
Labor Board, they propose to make increases upon all classes of traffic. 

Passenger tragic. — During the last cine years there has been a substantial 
Increase in the number of revenue passenger miles, as is indicated by the 
following figures, compiled by our bureau of statistics : 

Number of revenue passenger miles for each year, 1911 to 1919, class I roada. 
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It will be noted that the Increase for the country as a whole from 1911 to 1919 
was over 40 per cent. 

Passenger fares were Increased to a minimum rate of 3 cents per mile on 
June 10, 1918, resulting in an lacrease of 50 per cent where 2 cents per mile 
was the basic fare, 20 per cent where 2i cents applied, and no Increase where 
the fare was 3 cents or higher. It appears tliat rates per passenger mile have 
increased since 1916 as follows: In the eastern group, 27 per cent; In tbe 
southern group, 27i per cent ; and In the western group, 22J per cent. The rela- 
tively small increase in the western group is due to the fact that a 3-cent 
basis prevailed more generally in that territory than in other parts of the 
country. 

In part because of conditions growing out of the war the passenger traffic 
baa become relatively more profitable during the last three years. A reduction 
in the number of passenger trains occurred simultaneously with a substantial 
increase in the number of passengers carried, resulting in heavier loading of 
passenger cars and trains. In 1919 the number of passenger miles was 30 per 
cent greater than m 1916, but the number of passenger-train miles was 12 
per cent less. Thus, in spite of the curtailment in service, the passenger 
revenue for the railroads as a whole was greater by $470,362,485 In 1919 than 
in 1916. This increase in revenue Is regarded by the carriers as net, "almost 
more than net, because it was actually moved In fewer trains." 

Following request of counsel for certain shippers, the carriers provided for 
the record an analysis of the freight and passenger earnings and expenses for 
certain designated railway companies for the calendar year 1819. In making 
this analysis, the expenses that conld not he allocated solely to freight or pas- 
senger traffic were apportioned generally In accordance with instructions Issued 
by us on January 1, 1920. A recapitulation of the figures showing the ratio 
of freight and passenger service expenses to freight and passenger revennea 
is as follows: 
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Railroad. 



Atchison, Topeka & Santa Fe 

Atlantic Coast Line 

Baltimore & Ohio 

Cbicago & North Western 

Ohicaeo, Burlington & Quincy 

Erie System 

Oreat Northern System 

LouisylUe & Nashville 

New York Central 

Cleveland, Cincinnati, Chicago & St. Louis 

Pennsylvania Railroad, East 

Mirhigan Central Railroad 

Southern Railway 



Operating 


Operating 


ratio. 


ratio. 


freight 
service. 


passenger 
service. 


74.63 


67.84 


89.54 


80.21 


97.88 


76.96 


90.41 


75.99 


85.8 


67.98 


95.74 


80.72 


80i70 


84.08 


95.3 


76.90 


9L45 


60.22 


83.45 


63.84 


98.16 


99.16 


81.20 


58.50 


98.50 


78.40 



It will be noted that in the great majority of instances the operating ratio 
was decidedly more favorable for the passenger traffic than for the freight 
traffic. However, there appears to be a wide discrepancy between the figures 
presented for the various lines, and too much reliance should not be placed upon 
this showing. Resumption of more frequent train service will tend to increase 
the operating ratio for passenger traffic. That the carriers contend that it is 
uncertain whether an increase in the general lev^ of passenger fares will 
yield inceased revenue proportionate to the increase in the fare level, because 
of possible reduction in travel following a material increase in fare. 

The foregoing would seem to indicate that such increase as is approved upon 
passenger traffic may properly be less than the percentage increase applied to 
freight traffic. 

There has also been suggested the desirability of obtaining additional revenue 
for the rail carriers from an extra charge placed upon passengers in sleeping 
and parlor cars. Such a charge amounting to one-half cent per mile was in 
effect for a brief period during Federal control. A charge of this character 
has much in its favor. Unquestionably the service is more valuable to the 
passengers and more expensive to the rail carriers. 

The Pullman Co. opposes the reestablishment of a surcharge for Pullman 
occupancy on the ground that such a charge reduces the travel in cars of that 
type. It submitted a statement showing the revenues by weeks for the period 
March 1 to September 30, 1918, compared with corresponding weeks of the 
previous year. The surcharge imposed by the Director General was in effect 
from June 10 to November 30, 1918. The statement submitted by the Pullman 
Co. shows that beginning with the third week of June there was a reduction 
In the revenue as compared with the same weeks of the previous year, whereas 
during the period from March 1 to June 15 the earnings in 1918 were greater 
than in 1917. These figures appear in part at least to sustain the contention 
that the surcharge operated to reduce revenues. 

An analysis of the situation, however, indicates that factors other than the 
surcharge were in part responsible for the decreased revenue from passengers 
In sleeping and parlor cars in 1918, as the very large reduction in service 
rendered during that year undoubtedly accounts for a portion of the reduction 
in revenue. It is well known that the policy of the Railroad Administration 
at that time was to discourage luxury travel and reduce the mileage of sleeping 
and parlor cars, particularly the latter. 

Figures quoted above in this report indicate that the total number of pas- 
sen ger-mlles in 1918, notwithstanding that the surcharge was in effect for half 
the year, increased 8 per cent over the previous year and were greater than 
in any year prior thereto, which Indicates that travel on the whole was not 
materially affected by the surcharge. 

In the amended application of the carriers following the wage award it 
is propo.sed that a surcharge on passengers in sU^eping and parlor cars be 
established amounting to 50 per cent of the charge for space occupied in either 
class of equipment. The carriers estimate that a charge of this amount will 
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produce in their tliree jrroups, re.si)ectlvely, approximately the following amounts 
of revenue : 

Eastern group $17,556,108 

Southern group 1 5, 582, 036 

Western group 20,231,200 

Total . 43, 639, 344^ 

We conclude that increases as indicated next below may be umde by all 
steam railroads subject to our jurisdiction serving the territoi*y embraced m 
the groups hereinbefore designated. 

1. All passenger fares an(i cliarges may be increased 20 per cent. The term 
" passenger fares " may be considered to include standard local or interline- 
fares ; excursion, convention, and other fares for special occasions ; commuta- 
tion and other multiple forms of tickets; extra fares on lindted trains; dub. 
car charges. 

2. Excess baggage rates may be increased 20 per cent, provided tliat where- 
stated as a percentage of or dependent upon passenger fares the increase in 
the latter will automatically effect the increase in the excess-baggage charges. 

3. A surcharge upon passengers in sleeping and i>arlor cars may be made- 
amounting to 50 per cent of the charge for space in such cars, such cliarge to 
be collected in connection witli the charge for space and to accrue to the rail 
carriers. 

4. Milk and cream are usually (inrried In passenger trains, and the revenue- 
therefrom is not included in freight revenue. Kates on these connnodities may- 
be increased 20 per cent. 

Sicitching and special services. — The carriers' original petitions asked for- 
percentage increases in freight revenue only. In their reports to us revenue 
from switching and certain other special services is stated separately from 
freight revenue, and therefore, accepted literally, the proposal would result 
in no increases on switching service. However, it is conceded that the sub- 
mission of the proposal in this form was due to a misunderstanding,, and it is 
now proposed to apply increases to switching and other special services as: 
well as to freight rates proper. 

No substantial reasons have been developed for exempting charges for- 
switching from the general increases. It is our opinion that the charges for 
this service should be increased, together with the charges for transit, weighing, 
diversion, reconsignment, lighterage, floatage, storage (not including track 
storage), and transfer, where the carriers provide separate charges against 
shippers for such services. The charges for other special services are not to- 
be subject to the general increases herein authorized. The percentage to apply 
should be determined by the percentage applicable in the group where the- 
service is performed, except that at points on the boundary line between two- 
groups taking different percentages the higher percentage should apply. 

It should be understood that where tariffs now provide for the absorption, 
by one carrier of the charges of another carrier in specific amounts such ab- 
sorptions should be revised in harmony with the increases in charges herein 
authorized. 

Freight rate increases. — In their original applications the carriers proposed* 
general percentage increases in freight rates in the respective groups as follows: 
Eastern, 30 per cent ; southern, 31 per cent ; western, 24 per cent. 

Following such general percentage increases, they indicate their willingness^ 
where necessary, to revise rates to restore in so far as is deemed practicable ex- 
isting recognized relationships and differentials, and as to coal and grain in cer- 
tain important situations such n^ad just men ts are proi)osed in this proceeding. It 
is stated that the percentage method is not only on the whole the fairest to all' 
interests by distributing the burden in proportion to the haul, but that it is the- 
only way in which the desired increased revenue may be obtained without 
complications and delays due to tariff difficulties and to the lack of accurate- 
statistics from which to determine the amount of revenue which may reasonably 
be expected from flat or maximum increases on particular commodities. 

It would be desirable, if it were possible, to determine definitely the com- 
modities, the sections of the country, and even the individual rates which can- 
best bear the burden of increases, and the relationships of the rates and dif- 
ferentials which will be disturbed by a percentage increase. This is precluded* 
by the necessity of prompt action upon the main issues presented.. 
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Percentage increases versun flat increanes and maintenance of differential 
and relationships. — Many shippers have directed their testimony and argument 
principally to the metliod of increasing tlie ratej«i rather than to the amount 
•of the increases. Shippers are far from unanimous in their views and may be 
•<livided Into three groups: (a) Those who seelv the preservation of existing 
relationships and differentials either by specific or flat increases or by applying 
the percentage incrense to base rates and employing in connection therewith 
differentials from and to other points; (&) those wlio advocate a percentage 
4idvance in all instances, contending that differentials should increase in the 
same ratio as all other rates and charges; and (c) those who advocate a 
percentage Increase with a maximum. 

While established or ** differential " relationships of rates are not general, 
there are many such adjustments; some fixed by the carriers and others by 
nis, and it is contended by some shippers that in such cases it is desirable in 
readjusting the rates to maintain the difl!erentials. 

Many relationships in cents per unit were disturbe<i by the increases 
made by the Director General, except upon a few commodities of heavy 
movement which were subjected to specific increases in cents or dollars and 
cents per unit. A relatively small proportion of these relationships have 
•subsequently been restored. 

It is evident that there are many' competitive situations where no recognized 
differentials have ever existed but where, nevertheless, the rates have been 
•made to reflect competive conditions. Such situations greatly outnumber those 
where " fixed relationships " have been established. 

It is generally understood that on traffic to and from western trunk-line 
territory and the Southwest, Chicago enjoyed for years a " differential " of 20 
-cents, first class, over St. Louis. This was thought to be a fixed, recognized, 
long-standing difference and well entitled to bear the title "differential,*' 
Under General Order No. 28 it was increased to 25 cents. We are now asked on 
behalf of certain Chicago interests not to increase this differential. In this 
connection it is interesting to note that on traffic to and from the East the St. 
Ijouis rates are made uniformly 117 per cent of the Chicago rates, so that under 
flny general increase in rates the spread between the St. Louis rates and the 
•Chicago rates is automatically widened. In 1914 the first-class rate from New 
York to St. Louis were 13 cents higher than to Chicago. The difference is 
HOW 19 cents, although the percentage relationship is the same now as it was 
in 1914. There is apparently no more justification for maintaining Chicago's 
differential over St. Louis on traflfic to the West than for maintaining the 
-differential of St. Louis over Chicago on traflSc from the East. Practically all 
rates in official classification territory are constructed upon a percentage basis, 
an<l attention is directed to the important fact that not a single interest has 
here maintained, with the possible exceptl<jn of Chicago, that we should depart 
generally from the percentage basis which has so long prevailed. 

In favor of maintaining differentials, it is said that they have been fixed 
ill most cases after careful investigation, and that they represent the 
proper measure of differences in the rates; that often they represent the 
maximum differences which will permit more distant shippers to compete 
with those in close proximity ; that to increase rates by a percentage tends to 
decrease the radius In which goods are marketed, and thus by lessening com- 
petition prices are advanced; and that in all cases the margin of profit has 
not increased proportionately to prices. 

Those who oppose maintaining differentials at this time contend that the 
viUue of the rlollar expressed in terms of conmiodities shii)ped to-day is in 
reality but one-half its former vnlue, and, therefore, a differential which was 
<Ixed at a given amount several years ago should, to have the same economic 
effect, be greater to-day; that there have been jjejieral increases in the prices 
of practically all commodities, in wages, and In the charges for nearly all 
servicejs, and that differentials should not be made an exception to the rule; 
nnd that as Increased operating costs are the underlying reason for th-? pro- 
posed Increased rates, tho additional service represented by the difl'erential. 
being more expensive than heretofore, should pay greater rates as well as other 
fiorvices. 

The adoption of specific Increases in cents per imit instead of percentage 
a<lvau'*e«« will, of course*, maintain existing relationsliif»s. However, the car- 
rltTs AhuoH(. uniformly oppose this method and it is not generally advocate<l 
by shlpiierft. Furtlier, the difficulty of its adoption is ai>parent because of the 
Jack of reliable statistics from which to cletermine the probable additional 
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revenue from a given Increase. It should also be noted that everyone who 
advocated this method hisisted that flat Increases be applied but once to com- 
bination rates. . The complicated nature of tariff publication to make such an 
arrangement effective, when different percentages of increase are being made 
in different groups, is apparent. 

Without attempting to pass finally upon the question whether in given ca&es 
differentials should or should not be maintained, it is evident that no general 
program of maintaining differentials can be made effective coincident with the 
increases here approved witJiout materially delaying their elective date, as 
delinite testimony covering individual situations Is before us in only a very 
few cases. To maintain differentials by applying the percentage Increases to 
basing rates and adding thereto existing differentials can not be done without 
materially lessening the amount of additional revenue to be derived by the 
carriers, as generally differentials are added to rather than deducted "from 
base rates. 

After carefully considering the situation we find that with the exceptions here- 
inafter noted general percentage Increases made to fit the nee<ls of the groups 
of lines serving each of the four groups must be considered for present pur- 
poses the most practicable. This conclusion is without prejudice to any subse- 
quent finding in individual situations. 

Provisions for improvements, betterments, or equipment. — Section 15a of the 
interstate commerce act contains the following proviso : 

" Provided, That during the two years beginning March 1, 1920, the comniist- 
sion shall take as such fair return a sum equal to o\ per cent of such aggre- 
gate value, but ipay, in its discretion, add thereto a sum not exceeding one-half 
of 1 per cent of such aggregate value to make provision In whole or in part 
for improvements, betterments, or equipment, which, according to the accountina: 
system prescribed by the commission, are chargeable to capital account." 

The increases here authorized are Intended to yield the additional one-half 
of 1 per cent. The record leaves no doubt as to the needs of the country for 
additional transportation facilities. All carriers participating In the increase^? 
win be expected to make appropriate provision for additional improvements, 
betterments, or equipment of a character chargeable to capital account and 
to make report to us semiannually, as of December 31 and June 30, showing 
what portion of the increased revenue resulting from the increases here 
authorized has been devoted to that purpose. 

Condiusion as to general increases. — We are of opinion and find that the 
following percentage increases in the charges for freight service, including 
switching and special services,^ together with the other increases hereinbefore 
approved, would under present conilitions result in rates not unreasonable in 
the aggregate under section 1 of the act and would enable the carriers Jn the 
respective groups, under honest, efficient, and economical management am! 
reasonable expenditures for maintenance of way, structures, and equipment, 
to earn an aggregate annual railway operating income equal, as nearly as may 
be, to a return of 5^ per cent upon the aggregate value, for the purposes of this 
proceeding, of the railway property of such carriers held for and used In the 
service of transportation and one-half of 1 per cent In addition ; eastern group, 
40 per cent ; southern group, 25 per cent ; western group, 35 per cent ; mountain- 
Pacific group, 25 per cent. 

In view of the different percentages of Increase herein approvetl, it becomes 
necessary to make provision for rates between the various groups. 

(1) Where rates are constructed by the use of combinations lipon gateways 
between any two groups, the through rates should be inci'easefl by applying 
to each factor Its respective percentage. 

(2) Ratjes between points within a group and points on the border line of 
such group should be increased according to the percentage applicable to the 
group. Where a river constitutes a boundary line between two groups, points 
on both banks thereof shall be considered as border-line points. 

(3) Joint or single-line through rates between points in one group and points 
in other groups should be increased 33i per cent. 

(4) In cases where the rates over different routes between the same points 
would, by a strict application of the varying percentages of increase herein 
approved, be subject to different percentages, the lowest percentage applicable 
to any of the routes may be applied to the rates over all of such routes. 

"* The increases should apply to special services in accordance with our findings under 
the caption " Switching and Special Services," supra. 
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In the construction of rates in accordance with, these findings it is not in- 
tended that the group boundaries hereinbefore deslgnate^l should be strictly 
observed, but the territorial boundaries heretofore recognized should be ob- 
served. For example, Richmond, one of the so-called Virginia cities, should 
continue on the basis which it has heretofore enjoyed. 

The above findings apply to all steam railroads subject to our jurisdiction, 
including so-called short lines, but not to railroads in Alaska. 

While the New England carriers are included in the. eastern group and are 
subject to the percentage for that group, the evidence as to the disproportionate 
needs of the New England lines makes it desirable that the carriers give care- 
ful consideration to the divisions of joint rates accruing to these lines. 

Individual' commodities, — Considerable evidence was presented with respect 
to the rates upon a number of individual commodities, including coal, lumber, 
cement, fruits and vegetables, petroleum, brick, sand, gravel and rock, asphalt, 
slag, grain, live stock, packing-house product^, ore, bullion, potash, salt, fer- 
tilizers, and terra cotta. 

Various issues have been raised or are presented as to these commodities, 
the principal of which are as follows: (a) Whether there should be departures 
from the general percentage increases by maintaining differentials or by appli- 
cation of specific increases instead of percentages; (&) whether maximum in- 
creases should be provided in order to avoid the full percentage increase upon 
relatively high rates from distant points of production to important markets; 
(r) whether because of the high cost of production and marketing of some 
commodities, the percentage increases proposed by carriers will result in a cost 
delivered at points of market or consumption so great as to curtail production 
and distribution, an undesirable situation at this time of world shortage of com- 
modities; id) whether a more general necessary use warrants a lower trans- 
portation charge; (e) whether the rates effective June 24, 1918, before Gen- 
eral Order No. 28 became effective, should be made the basis of readjustment 
now by applying thereto a 25 per cent increase and superimposing thereon 
the percentage Increases now found reasonable. Our general conclusions as 
to the impracticability of specific increases or of attempting now to maintain 
differentials dispose of a number of these contentions. It should also be said 
that while we do not here sanction specific increases in lieu of percentages, we 
are not to be understood as expressing disapproval of increases of that char- 
acter made by the Director General. Such increases were made under war 
conditions and under circumstances that do not now exist. 

Our attention was called at the hearing to a number of formal complaints 
now pending, and we are asked to except from the general Increase the rates 
in issue in those complaints. This would have the effect, during the pendency 
of those proceedings, of giving the rates in question a preferred standing and 
of exempting them from the general increase. In our opinion, a fairer disposi- 
tion will be attained by applying the general increase to these rates, with the 
understanding that this action Is without prejudice to any future findings. 

Coal: Carriers serving the Pennsylvania-Ohio- West Virginia coal fields pro- 
pose to continue the existing differentials In coal rates, and have worked out a 
scheme of rates to effect that result. Carriers In the southern and western 
;;roups propose to ignore existing differentials in coal rates within those groups. 
The proposal of the eastern lines to preserve existing relationships is approved, 
and carriers in the other groups should work out a similar plan for restoring 
t he relative adjustments of coal rates now obtaining In those groups. An effort 
Hhould be made promptly to devise rates in each group that will yield, as nearly 
as practicable, the same revenue in the aggregate as would be afforded by a 
straight percentage increase on the bases herein approved. 

LfUmber: Lumber moves In large volume, and it is under ordinary conditions 
a commodity of comparatively low value and highly competitive in nature. It 
is produced in almost all parts of the country. The greatest consuming region 
l8 in the Middle West and the States east of the Mississippi River and north 
of the Ohio, including New England. Lumber from both the West and the 
South is marketed in large volume in this region, and the competition between 
the two producing sections is keen. 

There is no definite or fixed relationship in the rates from the South and the 
West to the consuming territory described, but carriers from each of these 
sections have endeavored to maintain rates relatively so adjusted as to permit 
free movement from each. The volume of production in the West has grown 
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ranter tally in the past decade, uutil to-day it is such that if excluded from 
eastern markets it is claimed a considerable curtailment of production will 
result. 

The Director General applied a maxinuun increase of 5 cents upon lumber, 
which had the effect of maintaining in most canes the ex. sting spread in cent** 
per 100 pounds between southern and western lumber in the northern and east- 
ern markets. The western Uunber producers urge in this procee<ling also the 
iidoption of a maximum. 

Most of the southern producers, including those in the CaruKnas and others 
who shfp on comparatively short hauls to the northern markets, urge the api)ii- 
cation of a straight percentage increase. 

For the purposes of this report it is our opinion that the percentages herein- 
before approved Ishould apply to this commodity. 

Petroleum and its products : The principal sources of the petroleum marketed 
in the United States are in the Southwest, which will he termed the mid-couti- 
nent field ; in Wyoming, in California, and in Mexico. 

In the past 10 years many refineries representing a considerable investment 
have been established in the mid-continent field and the refined oil there pro- 
duced is marketed to a considerable extent in the Middle West and in the States 
east of the Mississippi and north of the Ohio. 

In competition with the refineries of the mid-continent field in the northern 
and eastern markets are the refineries of Mexican petroleum located along the 
Atlantic coast and other refineries in the Northern and Eastern States, which 
obtain their crude oil in large part from the mid-continent and other fields 
through pipe lines, though some of these refineries use rail transportation for 
the movement of their crude oil. 

The director general imposed on petroleum a fiat increase of 4j[ cents ix'r 
100 pounds in lieu of the standard 25 per cent. The mid-continent shippers 
<laim that a percentage increase now applied without modification to petroleum 
will, in all probability, tend to restrict the long-haul movement by rail. Other 
shippers contend that the percentage increase should be applie<l without ex- 
ception. 

It is concluded that no exception to the general percentage increases herein 
approved need at this time be made upon petroleum or its products. As has 
been observed in connection with other situations, the carriers should give care- 
ful consideration to the effect of the percentage increases approved on petroleum 
and, if necessity arises, should arrange for such modifications as the situation 
may seem to warrant 

Fruits and vegetables: Fruits and vegetables are produced in large volume 
in the far Western States and in the South, particularly in Florida. These 
products are shipped in season to practically all sections of the country, but 
the most important consuming territory lies east of the Mississippi River anil 
north of the Ohio. Comparatively long hauls to the latter territory are in- 
volved both from the South and from the Pacific Coast States, and it has been 
contended that the effect of the proposed percentage increases apiilied to these 
rates will produce charges so high as to restrict consumption because of the 
resultant high delivered cost. 

It has been shown that in some instances It has not been possible to market 
profitably some fruits and vegetables, but the fact before us in this proceeding 
do not warrant the conclusion that transportation charges are the controlling; 
factor in producing this result, or that the i^ercentage increases applied to tho 
jU'esent rates will, in fact, have the effect feared by the fruit and vegetable 
shippers. 

The western apple producers claim that in the past they have had difflculry 
in marketing in the East and that percentage increases will add materially to 
this difficulty. It appears, however, that the size, varying widely from year 
to year, of the eastern and western crops, respectively, is an important factor 
in determing the prices received by western growers and the ability to market 

in the East. 

A number of the fruit and vegetable rntes covering long hauls, upon which 
there is a heavy movement, are now before us in othei* proceedings, and our 
prior observations as to the (Effect of our present findings with respe<*t to rates 
so pending upon complaint are ai)plicable. It is concluded that n(» exception- 
to the general percentage Increases will now be made. 

Sand gravel, rock, and slag: The director general increase<l rates on san»l. 
gravel, and stone by specific amounts. Kates on slag in the East were increased 
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2r) per cent and in the South generally by 1 cent per 100 pounds, the same as ap- 
plied to sand and gravel. 

Shipi)ers of all of these commodities contend that the 1-cent increase made 
hy the director general averageil much more than 25 per cent and that to apply 
t<i the present rates the percentage increases proposed by the carriers will pro- 
duce rates so high as to materially restrict movement. The eastern shippers of 
sand and gravel also contend that the diflPerent method under General Order 
28 of increasing the rates on slag as compared with sand and gravel has re- 
f»ultd in preference of shig. The eastern carriers concede that rates on slag 
should not he less than upon sand and gravel. 

We are not convinced that exceptions should be made at this time from the 
percentages approved for traffic generally. Hov^^ever, the record does suggest 
tliHt rates in eastern territory are out of proportion to those in the other groups. 
The carriers have Indicated a willingness promptly to readjust rates in cases 
where hardship results from the general percentage increases, and their special 
attention is called to these commodities to the end that such action may he 
taken as the facts may seem to warrant. 

Live stock and packing>house products: Shippers contend that the condition 
of the live-stock industry Is such as to make it probable that the full percentage 
increase proposed by the carriers will discourage production and distribution. 
Live stock is produced throughout the country, but the consuming markets In 
the North and East are to a considerable extent dependent upon the stock pro- 
duced in tjie West and Southwest. Drought conditions have prevailed here 
and there in recent years, and the present condition of the producers does not 
appear favorable. However, it Is not clear that this condition results from 
transportation charges. 

The director general in increasing rates on live stock applied a maximum of 
7 cents per 100 pounds, while the full 25 per cent increase was applied to pack- 
ing-house products. To apply again a maximum to live stock, as requested by 
shippers, without similar maximum upon packing-house products, will in all 
probability tend to lessen the movement of the southwestern and western stock 
to local packing plants and increase the movement to the larger and more 
distant plants in the Middle West 

One of the principal diflSculties of which complaint has been made by the 
live-stock producers is the lack of prompt and efficient service. To encourage 
the long-haul movement as against the short-haul movement under present 
conditions of car supply would tend to increase rather than reduce the trans- 
portation difficulties. 

From Montana to Chicago the rate on cattle is 55 cents and on hogs 62 cents 
per 100 pounds. These are among the highest rates now in effect applicable 
to heavy movements. Under the general basis of increase herein approved, 
these rates would be advanced 18 cents and 21 cents, respectively, approxi- 
mately one-fifth cent per pound. 

"It is concluded that the facts before us at this time do not warrant any ex- 
ception to the percentage method of increasing the rates on either live stock or 
packing-house products. 

Iron ore: A considerable proportion of the iron ore consumed in the United 
States originates on ranges in Minnesota and Michigan near the head of Lake 
Superior. This ore moves to furnaces on Lake Michigan and Lake Superior; 
to furnaces on Lake Erie and in Pennsylvania. Ohio, and other States. The 
movement is by rail to the upper lake ports, and, when destined beyond, by 
lake vessels to the lower lake i>orts. 

Because of the keenly competitive situation between the respective furnaces, 
the director general adopted a specific increase of 30 cents per ton upon iron 
ore in lieu of a percentage, which was applied to the movement from the Michi- 
gan and Minnesota ranges to the upper lake ports, but not from lower lake 
ports to eastern destinations, thus resulting in an equal increase in cents per 
ton for the rail transportation to each of the competing furnaces. Under this 
plan the rates of the western carriers up to the lake ports were increased ap- 
proximately 57 per cent, whereas the rates of the eastern carriers from the 
lower lake ports were not increased. 

In this proceeding the eastern carriers propose first to apply an increase of 
22 cents per ton and then impose thereon the general percentage Increase. The 
testimony of ore shippers is conflicting, some proposing no further increases 
from the ranges to the lake ports, some favoring double increase in the rates 
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from the lower lake ports, others proposing no exceptions to the general per- 
centage increases proposed* on traffic generally. 

The returns made by the principal ore-carrying roads from the Minnesota 
ranges to Lake Superior ports indicate that such lines are In n much more 
prosperous condition than the western carriers generally. 

It is concluded that at this time no increases should be made in the rates on 
iron ore from the Minnesota or Michigan ranges to Lake Superior or upper 
Lake Michigan ports. Other rates on iron ore may be increased according to 
the percentages herein approved. 

Other ores : In some of the Western States there is a considerable movement 
of low-grade ores, some of which are valued at $5 per ton or less. Shippers of 
these low-grade ores contend that further increases in the rates thereon will 
result in curtailing or destroying their movement. The evidence before us in 
this proceeding, however, does not warrant exceptions to the general percent- 
age increases at this time. 

Grain and grain products: On grain and grain products we are asked to 
apply in connection with such percentages as may be approved a maximum 
increase. For the same reasons that have led to the conclusion that neither 
specific nor maximum increases are desirable, we find that upon this record 
no exception should be made of the general percentages upon these commodities 
except as noted. 

There are in the Middle West a number of important grain markets through 
which it has been customary to maintain an equalization of the rates from 
important producing States to important consuming regions, under which the 
sum of the rates into and out of the various markets is in most cases equal. 
This adjustment differs from an ordinary differential basis in that it is in 
substance providing an equal through charge over various routes between the 
same points by the use of sums of proportional rates rather than the establish- 
ment of joint through rates or of transit. The application of different per- 
centages in the various groups will result in dislocation of this equalization. 

Carriers and shippers un^te in recommending tliat this equalization l>e con- 
tinued because of the keenly competitive situation of the various markets and 
of tlie lines of railway serving such nmrkets. .However, sufficient detailed in- 
forniafon to cover fully the situation is not before us ui)on this rec'onl. We 
find that the grain rates into and out of these markets may be increase<l by the 
jreneral percentages herein approved, with the understanding that the carriers 
will, within 30 days after the service of this reix)rt, tile tariffs restoring the 
equalization throngh the grain nmrkets now enjoying that basis. This should 
be done after conference with interested shippers, and, if desired, we will lend 
our cooperation in the premises. 

Port differenUaU.- — The eastern carriers express of record their willingness 
to preserve existing relationships between the rates to and from the eastern 
ports. No ol)je< tion to this proposal was made. This result can be readily ac- 
complished for the reason that all rates in official classification territory be- 
tween the ports and points west of the Buffalo-Pittsburgh line are based on the 
New York-Chicago rates. The base rates may be increased and existing port 
differentials maintained. It is our view that in filing the increased rates here 
authorized a provision of this character should be made. 

Applicatimis of boat linen. — There have been filed in this proceeding appli<*a- 
tions for increased rates by a number of boat lines. The record shows that the 
expenses of the boat lines have increased in general at least in the same pro- 
portion as expenses of the railroads. Authority fs therefore granted to boat 
lines subject to our jurisdiction to increase their rates to the same extent as 
increases are herein granted to railroads operating between the same points or 
in the same territory. In the construction of rail-and-lake rates the present 
parity between Chicago and Duluth should be maintained. 

Freight rates of electric lines. — Petitions have been filed in this proceed'ng 
by a national organization of electric lines, seeking permission to incrt^ase tlieir 
rates in the same proportion as the rates of trunk lines are advanced. The 
operating costs of these lines have, on the whole, increased in approximately the 
same ratio as those of steam railroads. In some instances there is compettlon 
between the electric lines and the steam railroads. We conclude that the freight 
rates of electric lines may be increased by the same percentages as are ap- 
proved herein for trunk lines in the same territory. This is n<>t to be con.strued 
as an expression of disapproval of increases, made or proijosed in the regular 
manner, in the [tasscnger fares of elci-tric li:!cs. 
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yiinimum carload charge, minimum class scale, and minimum charge per shii)- 
vient. — There is now In effect, with certain important exceptions, a minimum 
charge of $15 per car on carload traffic, applicable to line haul movements. 
There are also minimum class rates in the three classification territories. We 
find <m the record no explanation of the underlying basis of the minimum car- 
l«>ad charge or the minimum class scales and no justification for Increasing them. 
It is our understanding that these minima were imposed as a revenue measure 
ill connection with rates substantially lower than those authorized in this re- 
port. We also And that the minimum charge per shipment for less-than-carload 
traffic should not be increased. 

(Specific divisions. — In many cases divisions between carriers are in the form 
of specific amounts per unit. It is obvious that unless divisions of this charac- 
ter be increased, such lines will receive no benefit from the increases herein 
approved, while the other carriers will receive more than the respective per- 
centage increases applicable to the traffic. It is concluded that where carriers 
earn spe<ific amounts as their compensation out of through rates or fares, such 
amounts should be increased in the same percentages as the through rates or 
fares. Where the divisions of carriers participating in through rates or fares 
are in fixed amounts per unit and are absorbed by other carriers, such absorp- 
tions should be increased in the same percentage as the through rates or fares. 

Joint rates to and from foreign countries. — Nothing herein should be construed 
as authorizing any increases in the proportions of joint through rates to or from 
points in foreign countries accruing in such foreign countries. The proportions 
of such rates accruing within the United States may, however, be increased to 
the extent herein approved for domestic rates in the same territory. 

Fourth section departures. — In instances where the approval herein of different 
percentages of increase results in departures from the provisions of the fourth 
section of the act the carriers will be expected either to correct such departures 
by tariffs filed not later than November 1, 1920, or to file on or before that 
date applications seeking permission to continue such departures. Temporary 
fourth section relief will be granted by appropriate order. 

Disposition, of fractions. — In computing and applying all increased rates au- 
thorized herein fractions will be treated as follows : 

Where rates are stated in amounts per 100 pounds or any other unit, excet>t 
as provided in the succeeding paragraph, fractions of less than one-fourth of a 
cent will be omitted. Fractions of one-fourth of a cent or greater but less than 
three-fourths of a cent will be stated as one-half cent. Fractions of three-fourths 
of a cent or greater will be increased to the next whole cent. This rule will also 
be followed In computing passenger fares. 

AVhere rates are stated in dollars per carload, including articles moving on 
their own wheels, when not stated in amounts per 100 pounds or per ton, 
amounts of less than 25 cents will be dropped ; thus, $25.24 will be stated as 
$25. Amounts of 25 cents or more but less than 75 cents will be stated as 
50 cents; thus, $25.65 will be stated as $25.50. Amounts of 75 cents or more 
but less than $1 will be raised to the next dollar. 

Outstanding orders of the commission. — An order will be entered modifying 
outstanding orders of the commission to the extent necessary to permit* the 
I'urriers to make effective the increases herein authorized. 

Effective date of new rates and subsequent adjustments. — In view of the exist- 
ing situation it is Important that the increased rates be made effective at as 
parly a date as practicable. The increases herein approved may be made effec- 
tive upon not less than five days* notice to the commission and to the general 
public by filing and posting in the manner prescribed In the Interstate commerce 
act. The authority herein granted will not apply to any rates, fares, or charges 
tiled with this commission to become effective later than January 1, 1921. 

Most of the factors with which we are dealing are constantly chang ng. It is 
Impossible to forecast with any degree of certainty what the volume of traffic 
will be. The general price level is changing from month to month and from day 
to day. It is impracticable at this time to adjust all of the rates on Individual 
<*omnioditieB. The rates to be established on the basis hereinbefore approved 
must necessarily be subject to such readjustments as the facts may warrant. It 
iH conceded by the carriers that readjustments will be necessary. It is expected 
that .^hil)per8 will take these matters up in the first instance with the carriers, 
and the latter will be expected to deal promptly and effectively therewith, to 
the en<I that nec«»8sary readjustments may be made in as many instances as prac- 
ticable without appeal to us. 
An appropriate order will be entered. 
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Eastman, Conimissiouer, concurring: 

I concur in the conclusions of the majority with respect to the increases in 
rates which should be permitted, but reach these conclusions by a somewhat 
different path. 

In the transportation act, 1920, Congress has attempted to lay down a rule 
by which we may be guided in determining the general level of railroad charges. 
Briefly, we are to adjust rates so that the carriers, as a whole, or as a whole in 
such rate groups or territories as we may designate, may earn an annual aggre- 
gate railway operating income equal as nearly as may be to 5^ or 6 per cent 
upon the aggregate value of the railway property held for and used in the serv- 
ice of transportation. In my opinion this rule can not now be applied. Under 
present conditions any forecast of traffic and expenses for the next 12 months 
is largely a leap in the dark. But the controlling fact is that any valid deter- 
mination of " aggregate value " is now impracticable. 

For some time the commission has been diligently engaged in the enormously 
difficult task of ascertaining and assembling the valuation data required by 
section 19a of the interstate commerce act ; but it has not yet fixed final " value " 
for any road, and preliminary reports are available on but little more than 15 
per cent of the mileage of the country. Nor have we as yet determined the 
principles by which " value " for rate-making purposes is to be estimated from 
the data accumulated. These principles are of vital consequence to the coun- 
try. It is my conviction that the valuation doctrines which are prevalent in 
railroad and public utility circles and which have been urged upon us are 
fundamentally unsound in many respects and subversive of the public welfare. 
Discussion of this subject, however, must be reserved for another occasion. For 
the present it is enough to say that even if the controlling principles had been 
enunciated, upon the evidence now before us any present finding as to " aggre- 
gate value " is without adequate foundation. I know the good faith in which 
the majority have proceeded, but I feel sure that it is not in the public interest, 
and I can not believe it necessary under the law, that such an estimate should 
now be made. It will almost certainly be misunderstood and misinterpreted and 
may have an unconscious influence upon our valuation work for the future from 
which it ought to be free. As a side light upon the situation, it will, I think, 
be conceded that something more than estimates of this kind will be necessary 
when it comes to enforcing the closely related portion of the act which provides 
for a division with the Government of any income which a carrier may earn 
in excess of 6 per cent upon value. 

I was one of those who opposed the early termination of Federal control of 
railrcads. The truth in regard to Federal control was then obscured, in part 
by natural m'sunderstanding of circumstances arising out of war conditions and 
in part by prrpaganda which was often deliberately mendacious. The fact is 
that both the central and the regional organizations of the United States Rail- 
road Administration were made up of men of wide railroad experience, choseu 
without regai'd to political considerations, and that they carried en pioneer 
work for their country in trying times, for the most part with an ability, fidelity, 
and patriotism for which they merit only h(»nor and praise. It w^as my lio)>e 
that Federal control might be continued, because it was evident that the transi- 
tion back to private operation would create additional disturbance in a time 
of unsettlement and unrest ; that existing railroad facilities could be made t(» 
do more work and meet more nearly the transportation needs of the country 
under unified control than under the control of many separate companies ; that 
the additional facilities which are so greatly needed could now be provided 
more easily and more economically by public than by private capital ; and that 
disturbances resulting from both rate increases and labor difficulties could be 
reduced to a minimum if the Government retained direct responsibility for the 
reads 

It was also my hope and belief, if Federal control were continued for a reason- 
able period, that it could be gradually developed, in the light of experience ami 
by genuinely constructive measures, into a system of administration which 
would preserve the manifest advantages cf unified operation and direct gov- 
ernmental responsibility for the transportation system, avoid the dangers which 
are presumed to inhere in governmental operation by providing a management 
remote from political influences and free from undue centralization, and enlist 
the cooperation of labor by recognizing its just claim to some voicre in the man- 

asrement 

The situation, however, received the careful consideration of Congress, and 
after Ion*' deliherat on other conclusions were reached which were embodied in 
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AS bet\^een hij^h rates and poor service, the former is the lesser e\-il Whfio 

u^h rates will not at once bring good service, they mav help o achieve hs 

vsult. To provide good service the railroads greatly need addUions «nH 

Inpro^^nlents and must secure large sums of capital for thft purDOsr Thev 

can only obtein such funds by the sale of their securities, and no Tfvate cor 

poration is financially sound or can long continue to borrow unless it fs able 

to «^arket new stock The war has depleted the resources of thrworld and prc^ 

n ^H ri^''''^ disturbances in the money markets. Capital can only be o^ 

tained by the railroads in competition with demands from innumerable sou r^s 

and at rates which would normally be regarded as exorbitant sources 

Summing the matter up, conditions are critical, and they have not been made 
U ss so by the transition from Federal to private control. The evil of poor serv- 
ice we have with us, and it is certain that the health of the Nation will suffer 
seriously unless this evil is cured. It is my best judgment that the railroads 
can not function successfully without materially increased rates, and I am also 
persuaded that it is in the best interest of the country that the present plan 
of operation should receive without delay the best test that can be given it 
T nder all the circumstances, it follows that it would be a mistake if the rail- 
reads were now accorded rates designed to produce substantially less revenue 
rlian their responsible executives with unanimity assert that thev need in order 
that good service may be provided. What revenue will actually be produced 
no one can tell. If the rates prove unduly high, they may later be reduced. 
The present proceeding has nothing of finality about it, and in many respects 
is .similar to a suspension case, where the question is whether or not certain 
rn-oposed rates shall be permitted to take effect without suspension, a matter 
l<»ft by the act to the discretion of the commission. I therefore concur in the 
increases of rates which the majority have approved. 

I am authorized to say that Commissioner WooUey joins in this expression 
<kf opinion. 

McChord, Commissioner : The concurring report of Commissioners Woolley and 
Kastman injects into this case large political questions of governmental policy 
which are nowhere in issue here. The Congiess has, for the time being, settled 
the question of Government operation of the railroads by restorimr them to pri- 
vate operation, hedged around by comprehensive laws vesting broad powers in 
this commission to regulate them. It is the duty of this commission to enforce 
the law as Congress has written it. The questions involved in this case are 
.s<i great and so vit«l to the American people that no such suggestions as are 
here made should be injected to further complicate tlie extremely delicate and 
vital situations that now confront this commission, the public, and the rail- 
roads. 

For more than 30 years this commission has stood four square to every 
w.'nd Umt blow.s, confining its activities within the four corners of tlie law. 
and it is unw.'se in this critical period to complicate the real questions involved 
with extraneous issues. This is neither the time nor the i)lace. The Congress 
is the forum, and should Congress fail to meet the views of a dissatisfied public, 
if indeed it is dissatisfied, then the final remedy is to be found in that still 
greater forum, as was so well pointed out by the SuprcMiie ('ourt in Taylor r. 
Hec»kham (ITS U. S. 548, 580) : 

*• The august tribunal of the people, which is contnually sittin.^:, and i»ver 
whose judgments on the conduct of public functi<maries the courts exercise no 
iMintrol." 
and further: 

** This tribunal, therefore, should be the last t«> overstep the boundaries 
whii'h limit its own jurisd'ction. And while it .should always be ready to meet 
any question confided to it by the Constitution, it is equally its duty not to 
imss beyond its appropriate sphere of action, and to take care not to involve it- 
self In (liscussi<ms which properly belong to other forums.*' 

The commission has attempted to deal with this case under the law in a 
bread, comprehensive, common-sense way, realizing that the i)r*inary responsi- 
bility for the future of our railroads rested upon its shoulders and that of the 
State railroad commissions who have throughout the case and are still co- 
operating in a most helpful way. They will, in my opinion, measure up to this 
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responsibility to make fully effective what tlie Interstate Commerce Commission 
has, with their cooperation, done in this case. After tliis the gravest responsi- 
bility rests with the eniploy**rs and employees, for, after all, neither the Inter- 
state Commerce Commission nor the State commissions can alone insure efficient 
railway service. The money derived from increased rates in and of itself will 
not solve the transportation problem. To enable the carriers to meet the 
present situation every man and group of men, w^hether employers or employees, 
must realize that they are in fact performing? a public service. The spirit of 
duty and service must actuate all. 

* Had the decision in this case been left to my Individual judgment, I would 
have arrived at the same general conclusion, but perhaps by a somewhat differ- 
ent route. However, I, in common with others, subordinate my individual 
views to the views of the majority as to the method to be adopted to raise 
the increased revenue regarding which there Is no difference of opinion. 

With respect to the criticism of aggregate value — I do not share the appre- 
hension that what is said and done by the majority will result in misunder- 
standing, misinterpretation, or that it will have any influence upon the com- 
mission's valuation work now being conducted. It will be recalled that in 
the discussion of this question the report, among other things, says : 

" From a consideration of all of the facts and matters of record, and which, 
under section 15a of the interstate commerce act, we are both required and 
authorized to consider, we find that the value of the steam-railway property 
of the carriers subject to the act held for and used in the service of trans- 
portation is, for the purpose of this particular case, to be taken as approxi- 
n ating the following * * *.** 

[Order. At a general session of the Interstate Commerce Commission, held at its 
office in Washington, D. C, on the 29th day of July, A. D. 1920. Bx pai-te 74.] 

In the matter of the applications of carriers in official, southern, and western 
classification territories for authority to increase rates. 

It appearing that by its report entered in the above-entitled proceeding, which 
is hereby referred to and made a part hereof, the commission authorized cer- 
tain increases in the rates, fares, and charges of railroads within the conti- 
nental United States; 

It is ordered that all outstanding unexpired orders ^ of the commission, 
whether or not effective upon the date of this order, authorizing or prescribing 
rates, fares, and charges which have or have not been published at the date 
of this order, and all outstanding suspension orders, be, and they are hereby, 
modified to the extent necessary to permit the increases herein authorized to 
be applied to the rates, fares, and charges authorized or prescribed In or main- 
tained or held by virtue of said outstanding orders; but that in all other 
respects said orders shall remain in full force and effect. 

It is further ordered that all tariffs or supplements changing rates now main- 
tained or held by virtue of outstanding orders of this commission shall bear 
on their title-page the following: 

" Rates shown in this supplement (or tariffs supplemented hereby) published 
under authority of outstanding orders of the Interstate Commerce Commission 
are increased herein under authority of order of the Interstate Commerce Com- 
mission in docket No. 74 (Ex parte), dated July 29, 1920." 

And it is further ordered that a copy of this order be served on each carrier 
party to said orders and that a copy thereof be inserted in the docket in each 
such proceeding. 

By the commission. 

George B. McGtnty, Secretanf. 

[Interstate Commerce Commission. Ex parte 74.] 

In the Matter of the Applications of Carriers in Official, Southern, and 
Western Classification Territories for Authority to Increase Rates, 

Decided August 11, 1920. 

1. Supplementing the original report herein (58 I. C. C. 220), percentage 
increases authorized upon. freight traflfic within Illinois territory, and between 
that territory and points in certain other territories. 

2. Carriers authorized. In the publication of passenger fares, to round out 
fractions to the next whole cent. 
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SUPPLEMENTAL BEPOBT OF THE COMMISSION. 

•By the commiss.'oii : • 

Following our original report herein (58 I. C. C. 220), we were asked to incli- 
<?ate specifically the percentages of ing'ease that should apply to freight rates 
(1) within Illinois territory, (2) between points in Illinois territory and points 
in the eastern group, and (3) between points in Illinois territory and points in 
the western group. 

The State of Illinois is so situated that it may be regarded, for transportation 
purposes, as partly wtthin eastern territory and partly within western terri- 
tory. Part of the State is embraced within official classification territory, and 
on traffic to and from the East the rates are usually governed by the official 
classification. On the other hand, some of the principal western railroads have 
their eastern termini within the State of Illinois, and on traffic to and from 
the West it has been the general practice to regard Illinois as being within 
western territory. Joint rates between that State and points west of the Mis- 
sissippi River are governed by western classification. Because of these con- 
siderations, among others, the carriers have deemed it advisable to accord to 
the State of Illinois a basis of rates that partakes in part of the features of the 
eastern rate structure and in part of the features of the western rate structure. 

Illinois territory embraces somewhate more than the State of Illinois proper, 
and for the purposes of this report may be defined as follows : 

**A11 points in the State of Illinois, also points in Wisconsin on and south of the 
Chicago, Milwaukee & St Paul Railway, Milwaukee to Madison ; the Chicago 
& North Western Railway, Madison to Dodgevllle; and on and oast of the Illi- 
nois Central, Dodgeville to the Illinois State line ; also points on the west bank 
of the Mississippi River to which joint through rates subject to the official 
classification are now in effect from points in trunk line and central territories." 

Upon further consideration of the record in this proceeding, we find that in 
the application of the increases authorized in our original reiK)rt herein points 
in Illinois territory should be considered to be within the eastern group for the 
purpose of applying the increases on interstate traffic between points within 
Illinois territory; also on traffic between points in Illinois territory on the one 
hiMid and points in official classification territory east of the Indiana-Illinois 
State ine on the other, and that an increase of 40 per cent may be made in such 
rates ; and pohits within said Illinois territory should be treated as l)eing in 
the western group on traffic subject to joint or single line through rates between 
lM)ints in said territory on the one hand and points lying within the boundaries 
of the western group (west or north of Illinois territory) on the other, and that 
an increase of 85 per cent may be made in such rates. 

Diftposiiion of fractions in publishing passenger fares. — In our original report 
we .said, in effect, that in computing passenger fares the carriers should follow 
the same rule for the disposition of fractions as was approved for the publica- 
tion of freight rates where state<l In amounts per 100 pounds or any other unit, 
except as otlierwlse specifically provided. Our attention is now called to the fact 
that it has long been tl/e custom of the carriers in constructing passenger fares 
to round out fractions to the next full cent. It is our view that the practice 
heretofore observed may be applied In constructing the increased passenger fares, 
the surcharges for occupants of sleeping and parlor cars, and baggage charges, 
authorized in our original report. 

An appropriate order will be entered. 

t Order. At a general session of the Interstate Commerce Commission, held at its office 
In Washington, D. C, on the 11th day of August, A. D. 1920. Ex parte 74.] 

In the Matter of the Applications of Carriers in Officiai., Sovtherx and 
Wkstern Classification Territories for Authority to Increase Hates. 

si'pplemental order no. 1. 

rix)n fnrtlier consideration of the record In the above-entitled pnK-eeding, and 
for go«Ml cause shown : 

It is ordered. That in the apifticatlon of the Increases authorized in the ro|M)rt in 
this proceeding entered July 29, 192<>, points in Illinois territory should he con- 
.slderetl to l)e within the eastern gnuu) f<»r the purpose of applying the Increases 
on interstate tratlVc between points within I llnois territory: also on tratlic be- 
twcMi iK)i!its in Illinois territory on the one hancl and points in offlcial clusslticn- 
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• 
tion territory east of the Indiana-Illinois State line on the other, and that an 
increase of 40 per cent may be made in such rates ; and points within said Iianois 
territory should be treated* as being in the western group on traffic subject to 
joint or single line through rates between points In said territory on the one hand, 
and points lying within the boundaries qf the western group (west or north of 
Illinois territory) on the other, and that an increase of 35 per cent may be made 
in such rates. 

For the purposes of this order Illinois territory is defined as consisting of all 
points in the State of Illinois, also points in Wisconsin on and south of the 
('hicago, Milwauljee & St. Paul Railway, Milwaukee to Madison, the Chicago & 
North Western Railway, Madison to Dodgeville, and on and east of the Illinois 
Central, Dodgeville to the Illinois State line; also points on the west bank of the 
Mississippi River to which joint through rates, subject to the official classifica- 
tion, are now in effect from points in trunk-line and central territories. 

By the commission. 

George B. McGtnty, Secretary . 

[Interstate Commerce Commission. Ex Parte 74.] 

In the Matter of the Application of Carriers in Official, Southern, and 
Western Classification Territories for Authority to Increase Rates. 

Decided August 18, 1920. 

Supplementing our original report, 58 I. C. C, 220, carriers authorized to in- 
crease rail-lake-and-rail rates between points on the Atlantic seaboard and 
interior points on the one hand and St. Paul and Minneapolis, Minn., and points 
grouped therewith on the other upon the same basis as is applied to correspond- 
ing rates to and from Duluth, Minn. 
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By the Commission : 

It has been the practice of railroads serving the eastern group, in conjunction 
with certain boat lines operating on the Great Lakes, to publish Joint rail-lake- 
and-rail rates between points along the Atlantic seaboard and numerous interior 
eastern points on the one hand and Chicago, 111., Duluth, Minneapolis, and St. 
Paul, Minn., and other western points on the other. In our original report, 
58 I. C. C, 220, at page 253, we found that in the construction of rail-and-lake 
rates the present parity between Chicago and Duluth should be maintained. 
W^e authorized an increase of 40 per cent in the rates between eastern points 
and Chicago, the Duluth rates to be made on the Chicago basis. Minneapolis 
and St. Paul, hereinafter designated the Twin Cities, are in the western group, 
and the carriers were authorized, under a literal interpretation of our original 
report, to increase the Twin Cities rates 33^ per cent, the basis generally ap- 
proved for interterritorial traffic. Our attention is directed to the fact that the 
rail-lake-and-rail rates to and from the Twin Cities bear a close relation to the 
corresponding rates to and from Duluth. The Duluth rates and the Twin Cities 
rates are highly competitive, are published in the same tariffs, governed by the 
same classification, and it would obviously be not inappropriate to provide the 
same percentage of Increase for both. 

The present rall-and-lake class rates from New York to Duluth and the corre- 
sponding rates to the Twin Cities are as follows : 





1 


2 


3 


4 
.36^ 


5 

1 


6 


Classes: 

New York to Duluth 


1021 
123| 


91 
109 


1 

69 

82 


41 
48 


3H 

m 


New York to Twin Cities 




Differentials 


21 


18 


13 1 


8 


7 


5 







The above differentials were the result of our findings in Commercial Club of 
Duluth r. B. & O. R. R. Co. (27 I. C. C. 639). To increase the Duluth rates by 
40 per cent and the Twin Cities rates by 33^ per cent would slightly reduce the 
differential on some of the lower classes, athough there has been a substantial 
increase in Duluth's inbound and outbound rates since 1913, when the last- 
mentioned case was decided. 
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We are convinced that a literal application of our original report will operate 
to the undue disadvantage of Duluth. Our findings are therefore modified so 
as to authorize the same percentage increase in the Twin Cities rates as were 
approved for the rates to and from Duluth. 

By the commission. 

Geobge B. McGinty, 

Secretary, 

[Interstate Commerce Commission.] 
The Illinois Coal Cases, 1920. 

No. 10783 — Coal Trade Bureau of Illinois v. Director General, Chicago Bur- 
lington & Quincy Railroad Co. et al. ; No. 10815 — Spring Valley Coal Co 
et al. V. Director General, as Agent, Atchison, Topeka & Santa Fe Railway Co 
et al. ; No. 11091 — Central Illinois Coal Traffic Bureau v. Director General 
Atchison, Topeka & Santa Fe Railway Co. et al. ; No. 11149— Fifth and N nth 
Districts Coal Bui-eau v. Director General, Atchison, Topeka & Santa Fe Rail- 
way Co. et al. 

Submitted December 16, 1920. Decided July 7, 1921. 

Upon complaints assailing as unreasonable, unjustly discriminatory, and 
unduly prejudicial the rates on bituminous coal from mines in the Fulton- 
Peoria, Third Vein, Springfield, and Belleville districts and from the so-called 
inner group, all in Illinois, to destinations in Illinois, Indiana, Iowa, Minnesota, 
Wisconsin, Michigan, Nebraska, Kansas, North Dakota,. South Dakota, and 
Missouri, held : 

1. That the rates from the Third Vein, Springfield, and Belleville districts to 
the Northwest are unduly prejudicial, to the extent that they are less than 70 
cents, 30 cents, and 10 cents lower per ton, respectively, than the rates from 
the southern Illinois district to the same territory of destination. 

2. That the rates from the Fulton-Peoria district to certain points in Iowa 
are unduly prejudicial to the extent that they are less than 70 cents and 40 
cents lower per ton than the rates from the southern Illinois and Springfield 
districts, respectively, to the same destinations. 

3. That the rates from mines in the inner group to St. Louis and points in 
Missouri and southern Iowa, except Missouri River cities, to which the traffic 
moves through St. Louis», are unduly prejudicial to the extent that they are 
less than 22.5 cents lower per ton than the rates contemporaneously maintained 
from mines in the southern Illinois group to the same destinations. 

George C. Gale and James A. Fenelon for complainant in No. 10783; John 
S. Burchmore and Luther M. Walter for complainants in Nos. 10815 and 
11149; and Stanley B. Houck and W. A. HoUey for complainant in No. 11091. 

A. P. Humburg, C. P. Stewart, Kenneth F. Burgess, F. H. Towner^ K. L. 
Richmond, and Edward D. Mohr for Director General of Railroads; A. P. 
Humburg for Illinois Central Railroad Co. ; N. S. Brown for Wabash Railroad 
Co. : C. P. Stewart for Cleveland, Cincinnati, Chicago & St. Louis Railway Co. ; 
H. G. Herbel and C. C. P. Rausch for Missouri Pacific Railroad Co. ; Kenneth 
F. Burgess and Bruce Scott for Chicago, Burlington & Qhincy Railroad Co. ; 
Frank H. Towner and Silas H. Strawn for Chicago & Alton Railroad Co.; 
K. L. Richmond for Chicago & Eastern Illinois Railroad Co. ; Edward D. Mohr 
fov Louisville & Nashville Railroad Co. ; H. L. W^alker and Charles J. Rixey, 
Jr.. for Southern Railway Co.; W. M. Hopkins for Springfield Terminal Rail- 
road Co. ; and C. H. Ashar for Baltimore & Ohio Railroad Co., defendants. 

W. A. Holley for Northwestern Traffic & Service Bureau ; Samuel D. Royse, 
Jonas Waflie, and C. B. Cardy for Indiana Coal Trade Bureau, Knox County 
Coal Operators* Association, and Southern Indiana Coal Bureau; R. W. Ropie- 
ciuet, F. H. Harwood, and C. B. Cardy for Coal Operators' Association and 
Illinois Coal Traffic Bureau; Frank Lyon for Northwestern Coal Dock Oper- 
ators Association; George Heaps, jr., and Frank V. Dole for Iowa Coal Oper- 
ators Association ; H. G. Deni.son for Roundup Coal Mining Co. ; Thomas L. 
Phillips and C. E. Warner for Southwestern Interstate Coal Operators Asso- 
riutiou ; J. H. Tedrow for Chamber of Commerce of Kansas City, Mo. ; H. J. 
Smith for city of Kansas City, Kans. : and K. M. Harber for city of Kansas 
City, Mo., interveners. 
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KKPORT OF THK COMMISSION. 

By tlie com miss ion : 

These cases are related and will be disposed of in one reix)rt ProiKisetl 
reports were served upon tlie parties, exceptions were liled, and oral argument 
has been Iiad in Nos. 10815, 11091, and 11149. 

The complaints, all of which were filed prior to the termination of Federal 
control, assail as unreasonable and unduly prejudicial the rates on bituminous 
-coal from various groups of mines in the State of Illinois to points in Illinois, 
Indiana, Iowa, Mhmesota, Wisconsin, Michigan, Nebraska, Kansas, Nortl. 
Dakota, South Dakota, and Missouri. Since Intrastate rates are not .subje<:t 
to our jurisdiction, excepting under conditions not here present, interstate rates 
-only will be considered. Although unreasonableness and in certain instances 
unjust discrimination are alleged, the outstanding issue is that of alleged undue 
j)rejudice in the relationship of rates between the southern Illinois district and 
the other important coal-producing districts of that State. Substantially the 
same rate situation was before us in the Illinois Coal cases (32 I. C. C, 659). 
Kates and differentials are stated herein in amounts per net ton, and, except 
^s otherwise noted, do not include the general increases of 1920. 

The complaints were filed by or on behalf of coal operators in the Third Vein, 
Fulton-Peoria, Springfield, and Belleville districts and the so-called inner group, 
in Illinois, hereinafter more fully described. The Illinois Coal Traffic Bureau 
Tepresenting operators in the southern Illinois district intervened in opposition 
to the complaints. Other opposing interventions were made on behalf of oper- 
ators in Indiana, Iowa, and other States. Certain dock operators were also per- 
mitted to intervene. 

The coal mines in Illinois have been grouped for rate-making purposes for 
About 34 years. In the northern part of the State are the Wilmington, Third 
Vein, and Fulton-Peoria districts. The Springfield district In central Illinois 
is the largest in point of area and includes mines in Sangamon, Christian, Ma- 
<!Oupin, Logan, Menard, Moultrie, Shelby, Montgomery, and Madison Counties?. 
To the south of the Springfield district and immediately east and southeast of 
East St. Louis is the Belleville district. Farther to the southeast lies the south - 
-ern Illinois district, embracing mines in Williamson, Franklin, Saline, and Gal- 
latin Counties and the eastern part of Perry County. East of the Belleville 
field is a smaller group, known as the Central ia district. There is also a small 
group in the eastern part of the State, centering at Danville. These various 
districts are described in our report in The Illinois Coal cases, supra, and their 
locations are shown on a map on page 663 of that report. Briefly stated, the 
present grouping is the outgrowth of an adjustment made in 1887, known as 
the Faithorn award. Under that adjustment, as modified, the northern Illinoi.s 
field, including the Wilmington, Third Vein, and Fulton-Peoria districts, wuh 
given the Chicago rate to points in northern Illinois, Wisconsin, Iowa, Minne- 
sota, North Dakota, and South Dakota, and this rate was used as the base rate 
in determining differentials to be applied from the other groups. 

The rate system then established was modified from time to time as tlie 
various fields developed. Immediately prior to the general increases of August 
26, 1920, the general basis for rates from the Illinois groups to the Northwest was 
as follows : Springfield district, 40 cents over northern Illinois ; Centralia and 
Belleville, 60 cents over northern Illinois and 20 cents over Springfield ; southern 
Illinois, 70 cents over northern Illinois, 30 cents over Springfield, and 10 cents 
over Belleville. These differentials, however, w^ere not uniformly observed, but 
were departed from at certain points in the territory covered by the complaints. 
Furthermore, it is to be noted that the uniform increase of 35 per cent applied to 
these rates under Increased Rates, 1920 (58 I. C. C. 220) ; Authority to Increase 
Rates (58 I. C. C. 302) had the effect of widening these differentials. 

The western portion of the State of Indiana is also underlaid with extensive 
deposits of coal. The producing areas in that State are grouped for rate-making 
purposes, and are differentially related to northern Illinois. Farther to the 
south are the western Kentucky fields, described in Ohio Valley Coal Operators 
Asso. V. I. C. R. R. Co. (53 I. C. C. 148). Rates from mines in those fields to 
Chicago and the Northwest and to St. Louis are related differentially to the 
rates from southern Illinois to the same destination territory. 

For convenient reference the rates assailed may be divided as follows: (1) 
Interstate rates to the Chicago district and to the territory north and west 
thereof hereinafter called the Northwest; (2) rates to St. Louis. Mo.; (3> rates 
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to the territory west of St. Louis; and (4) rates to Kansas City, Mo. Rates to 
the Northwest are assailed in each of the comphiints and will be considered first. 
Rates to the Northwest. — Different rates are maintained on coal moving via 
the several routes, although uniform rates are applicable via the principal 
routes. The rates on lump and fine coal via a majority of the routes, and 
average distances from the Springfield district and southern Illinois fields to 
representative destinations are shown In the following table : 



To— 



Chicago, 111... 
Rockford. 111. . 
Madison, Wis. 
La Croese, Wis. 
St. Paul, Minn. 
Burlington, 

leva 

Davenport, 

Iowa 

Clintoa, Iowa. 
Dubuque,Iowa 
Cedar Rapids, 

Iowa 

Fort Dodge, 

Iowa 



.\verage distances via 


short rout 


e. 




South- 




X^- 


em 
Illi- 


Dif- 
fer- 


dis- 


nois 


trict. 


dis- 
trict. 


ence. 


Miles. 


MiUs. 


Miles. 


191 


308 


117 


196 


330 


134 


269 


399 


130 


389 


510 


121 


497 


641 


144 


153 


337 


184 


169 


314 


145 


194 


329 


135 


246 


399 


153 


248 


387 


139 


410 


528 


118 



Average distances via 


all routes 


• 




South- 




'&■ 


ern 
IIU- 


Dif- 
fer- 


dis- 


hois 


trict. 


dis- 
trict. 


ence. 


Miles. 


Miles. 


Miles. 


237 


354 


117 


275 


416 


141 


333 


460 


127 


462 


594 


132 


594 


742 


148 


184 


366 


182 


203 


356 


153 


233 


368 


135 


326 


451 


125 


333 


' 484 


151 


500 


1 625 


125 



Rates. 



Springfield 


district. 


Lump. 


Fine. 


$1.31 


$1.31 


1.52 


1.52 


1.80 


1.80 


2.35 


2.35 


2.55 


2.41 


1.55 


1.40 



Southern 
Illinois 
district. 



Lump. 




1.60 1.425 
1.60 I 1.425 
1.85 I 1.85 



2. 54 ! 2. 165 ' 



2.80 > 2.661 



$1.55 
1.72 
2.00 
2.65 
2.85 

1.90 

1.85 
1.85 
2.05 

2.80 

3.10 



Differential. 




$1.55 
1.72 
2.00 
2.65 
2.71 

1.90 

1.70 
1.70 
2.05 

2.44 

2.936 I 



$0.24 
.20 
.20 
.30 
.30 

.35 

.25 
.25 
.20 

.26 

.30 



$0.24 
.20 
.20 
.30 
.30 

.50 

.275 
.275 
.20 

.275 

.275 



Rates from the Belleville district to representative points in the Northwest 
and to Chicago are shown in the following table. Where the rates do not uni- 
formly apply over the various routes the rate applicable over a majority of the 
i*outes has been selected. The distances shown are the average distances from 
I he mines via the short route, and the average distances from all mines via all 
routes over which the rates are applicable. 



To— 



Davenport, Iowa 

Iowa City, Iowa 

Des Moines. Iowa 

Fort Dodge, Iowa 

Mason City, Iowa 

ha Crosse, Wis 

Waiisau,Wis 

Albert Lea, Minn 

Mankato, Minn 

Minneapolis, Minn 

Aberdeen, S. Dak 

MUwaukee. Wis , 

Chicago, 111 1 277 



Distances. 



Belleville 
group.. 



I 
Via Via 
short ' all 
route. , routes. 



Miles. 
259 
318 
357 
443 
476 
457 
528 
494 
575 
602 
858 
370 



Miles. 

278 
332 
474 
554 
568 
516 
569 
568 
655 
663 
916 
419 
306 



Southern Illi- 
nois group. 




Via 
short 
route. 



MiUs. 
311 
dM 
4.37 
518 
521 
520 
573 
540 
635 
652 
892 
388 
303 



BeUfr- 
villtf 
Via I group, 
all I 
routes. 



Miles. \ 


Cents. 


357 


170 


405 ; 


250 


520 


260 


605 


300 


609 < 


276 


597 


255 


655 


260 


614 


275 


705 


275 


728" 


275 


960 


380 


465 


197 


369 


147 







• 






Differ- 


South- 


entials. 


ern Illi- 




nois 




group. 




Cents. 


Cents. 


185 


i:> 


265 


15 


276 


15 


310 


10 


285 


10 


265 


m 


270 


10 


285 


10 


285 


10 


285 


10 


390 


10 


206 


8 


155 


8 



Hates from the Third Vein and southern Illinois groups to representative 
d€»st!natlons as oomparetl with rates In effect in 1910. and illustrating the effect 
of the various general increases since that date, except thost* of 1920. are shown 
In the following table: 
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To— 



Minneapolis. Minn. 
Granite Fam, Minn 

Mankato, Minn 

Wausau, Wis 

La Crosse, Wis 

Fond du Lac. Wis . . 

Milwaukee. Wis 

Madison, wis 

Janesville, Wis 

Dubuque, Iowa 

Clinton, Iowa 

Davenport, Iowa... 
Cedar Rapids, Iowa 
Des Moines, Iowa. . 
Fort Dodge, Iowa. . 
Sioux City, Iowa. . . 



From Third Vein group. 



Rate 
in 1910. 



Cents. 
140 
232 
150 
140 
135 
135 

85 
100 

80 
110 

85 

75 
140 
160 
185 
240 



Present 
rate. 



Increase. 



CenU 
215 
292 
215 
200 
195 
195 
135 
150 
130 
165 
140 
130 
215 
235 
240 
305 



Percent. 
53.6 
25.9 
43.3 
42.9 
44.5 
44.5 
58.8 
50 

p8.9 I 
50 ; 
64.7 I 
73.4 ' 
53.6 
46.9 
29.7 
27.1 I 



From southern Illinois 
group. 



Comparison. 



Rate 
in 1910. 



Cejiis. 
210 
302 
220 
210 
205 
205 
148 
150 
150 
150 
130 
130 
215 
200 
255 
294 



Present 
rate. 



Cents. 
285 
367 
285 
270 
265 
265 
205 
200 
200 
205 
185 
185 
280 
275 
310 
369 



Increase. 



Per cent. 
35.7 
21.5 
29.5 
28.6 
29.3 
29.3 
38.5 
33.3 
33.3 
36.6 
42.3 
42.3 
30.2 
37.5 
21.6 
25.5 



Rate.» 



CenU. 
322 
380 
317 
300 
296 
296 
235 
225 
238 
225 
214.1 
225.4 
:i30.2 
293.8 
330 
374 



Differ- 
entiaL' 



Cents. 



3T 
13 
32 
30 
31 
31 
30 
25 
38 
20 
29 
40 

5a 

19 
20 



^ Rates that would result from the southern Illinois group at same percentage of increase as from the 
Third Vein group. 

* Difference between the present difFerential and the differential that would result from the same per- 
centage of increase from the southern Illinois group as the Third Vein group. 

The average distance from southern Illinois mines to Chicago via all routes is 
117 miles in excess of the average distance from the Springfield mines. The 
corresponding differences in the average hauls to the Mississippi River cross- 
ings range from 125 to 182 miles. The average distance from the southern Illi- 
nois district to representative destinations via the short routes is from 34 to 
80 miles in excess of the average distance from the Belleville group, the differ- 
ence in a majority of cases being about 50 miles. At Chicago and Milwaukee 
the differences are considerably less. On the average the haul from southern 
Illinois exceeds that from the Third Vein group, the Springfield district, anct 
the Belleville group by 200 miles, 125 miles, and 50 miles, respectively. 

In No. 10815 operators in the Third Vein field contend that their prevailing 
differential of 70 cents under southern Illinois should be increased to $1.50. In 
No. 11091 operators in the Springfield district who now have a differential of 
.30 cents under southern Illinois contend that a minimum reasonable differential 
would be 60 cents, but ask us to prescribe differentials ranging from 44 cents 
at St. Paul to 93 cents at Davenport. A differential of 40 cents is suggested by 
certain of the defendants, while other defendants contend that the present dif- 
ferential should not be disturbed. In No. 11149 the Belleville district operators 
assail their present differential of 10 cents under southern Illinois. Although 
10 cents is the. usual differential, it is not in effect at all points. For example,, 
the difference is 15 cents at Cedar Rapids, except on lump coal originating in 
the Belleville district on the Illinois Central, and 15 cents at Des Moines, Oska- 
loosa, and Ottumwa, Iowa. In No. 10783 operators in the Fulton-Peoria district 
do not seek to widen their present differential of 70 cents under southern Illi- 
nois, but they desire the restoration of that differential where it has been de- 
parted from under circumstances hereinafter described. The only interstate 
rates assailed in the latter complaint are those to certain destinations in Iowa. 

The following table shows the present differentials, those sought by the 
respective complainants, and the approximate differences in distances from the 
various groups: 



District. 



Present 
differen- 
tial undei 
southern 
Illinois. 



i Cents. 

Third vein , "0 

Springfield ' 30 

Belleville 10 to 15 

Fulton Peoria , 



Differen- 
tial 
sought. 



Ccntff. 

150 

44 to 93 

2.jto3.5 

70 



Average 
difference 

in 
distance. 



Miles. 
200 
125 
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lu The Illinois Coal cases, supra, we declined to wldeu the differentials here 
assailed. Thereafter the rates were increased generally 10 cents as authorized 
In 1915 Western Rate Advance case (35 I. C. C. 497) ; 15 cents as authorized 
in The Fifteen Per Cent case (45 I. C. C. 303) ; and by various amount^ pur- 
suant to General Order No. 28 of the Director General of Railroads. Where 
^oups were related by fixed differentials the increases provided by the latter 
order from the highest rated group were applied from all groups. Conse- 
quently, greater percentage increases were made in the rates from the Third 
Vein, Springfield, and Belleville groups than from southern Illinois. The pre- 
<;eding table showing the rates from the Third Vein and southern Illinois 
groups sets forth the respective percentages of increases since 1910. It is con- 
tended that by reason of these general increases conditions have changed sincq 
our decision in The Illinois Coal cases, supra; that the value of the differen- 
tials there approved has been lessened by the increased cost of production and 
selling prices; and that the differentials should have been increased when the 
rates were increased. The question of horizontal versus percentage increases 
in rates on coal was before us in Increased Rates, 1920, supra, where we said at 
page 248: 

** Carriers serving the Pennsylvania-Ohio- West Virginia coal fields propose to 
•continue the existing differentials in coal rates, and have worked out a scheme 
of rates to effect that result. Carriers in the southern and w^estern groups 
propose to ignore existing differentials in coal rates within those groups. The 
l)roposal of the eastern lines to preserve existing relationships is approved, and 
carriers in the other groups should work out a similar plan for restoring the 
relative adjustments of coal rates now obtaining in those groups. An effort 
should be made promptly to devise rates in each group that will yield, as nearly 
as practicable, tiie same revenue in the aggregate as would be afforded by a 
straight percentage Increase on the bases herein approved." 

The principle above stated has been adhered to in Coal from Kentucky. 
Tennessee, and Virginia (60 I. C. C. 166). The differentials of which com- 
plaint is here made can not be condemned solely on the ground that when 
measured by the volume of the rates they are relatively less than formerly. 

It is apparently conceded that commercial competition was given careful 
consideration when the differentials between the various Illinois groups were 
originally established. Respecting this we said in The Illinois Coal Cases, 
supra, at 667: 

"It is asserted of record that the differentials were not based on transporta- 
tion conditions and were established without reference to transportation costs 
as between the several fields but to meet commercial conditions and to put all 
these coals on a reasonably equal competitive basis. So carefully in fact have 
the equality of coal, thickness or seam, wage scale, cost of mining, competition 
of .otlier fields, etc., been taken into consideration in working out the present 
relationships between these fields that the statement was made on the argu- 
ment that the consumers of the various coals in the northwest pay practically 
the same price for transportation per thermal unit, regardless of the mines 
from which they are shipped." 

In 1887 the northern Illinois field produced 3,300,000 tons, or about one-third 
of the total production of the State. The output of the Springfield district, as 
originally established, was at that time about 1,750,000 tons a year, and that 
of the mines at Mount Olive, Staunton, and Worden, in Illinois, about 1,000,- 
000 tons. The annual production in the Belleville district was about 1,500,000 
tons, and that of Perry and Williamson counties, then comprising the southern 
Illinois field, was about 1,000,000 tons. In 1903 the coal production of northern 
Illinois began to decline and in 1912 that section produced only 528,000 tons of 
coinineroial coal, while in the latter year southern Illinois produced 15,000,000 
tons, or alMKit 30 per cent of the entire tonnage of the State. Our report in 
The Illinois Coal Cases, supra, contains figures showing the variations In the 
pro<luctIon of the Illinois districts up to the date of decision in those cases. 
The following table shows the tonnage produced in representative years since 
that time: 



Eatlre State 

Northern Uiioois ( WUmington and Third Vein). 
Springfleld 

I^evUle 

goothem nUnois (including Du Quoin) 



1915 



Tons. 
50,172,556 

4, 322; 128 
10, 248^440 

5» 371. 745 



1916 



Tmt. 

62,288,236 

4, .305, 539 

20,349,850 



1918 



TofM. 

88,306,200 

4,251,561 

20,698,978 



6,082,885 I 11,530,546 



21,137,687 24,802,611 33,45^881 



1919 



Ton*. 
73,761,721 

8,155,901 
23,819,542 

9, 372; 451 
30;068»S07 
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Less coal was produced in Illinois during the year ended June 30, 1919, 
than in the preceding year, but the decrease in production was relatively less 
in scjiithern Illinois, s-o that the ratio of its output to that of the entire State 
was greater than in any previous year. The decline in production in the Third 
Vein field, noted in our report in The Illinois Coal cases, supra, continued 
thereafter. In 1917-18 the tonnage produced in that field was only 4.6 per 
cent of the total output for the State. In recent years operators in that field 
have been practically eliminated from most of the territory Involved in these 
cases, except eastern Iowa and southern Wisconsin. Most of their coal is sold 
at points in northern Illinois, exclusive of Chicago, from which market they 
are practically shut out, though, with one exception, they have an advantage in 
I distance over all other Illinois groups. Their situation is alleged by them 
to be due principally to competition from southern Illinois mines as well as^ 
from dock coal brought via the Lakes from eastern mines during the summer 
months. Only a small percentage of the coal in the Third Vein field has been 
mined, and it is stated that if market conditions were favorable the productioit 
of the district could be increased considerably. Similar evidence was intro- 
duced on behalf of the Springfield operators. It is polhted out that in 1905 
there were 93 mines in operation in the Springfield district, compared with 69- 
in southern Illinois, while in 1918 there were only 79 producing mines in the- 
Springfield district, as against 114 in southern Illinois. 

The coal mined in southern Illinois is superior in quality to that produced 
in the other groups. Analyses show tlnit 1 pound of Springfield coal contains, 
on the average, 10,596 British thermal units, compared with 12,138 In the same- 
amount of southern Illinois coal. Prior to 1916 the udne prices of Springfield 
and southern Illinois coals were the stime, notwithstanding the difference in 
quality, and that parity was continued by the Fuel Administrator during the 
war. Between 1916 and February, 1919, the date of the removal of the Govern- 
ment price restrictions, the increased ratjes authorized in The Fifteen Per Cent 
case, supra, and general order No. 28 of the Director General of Railroads, 
ngjrregating 45 cents per ton, became effective from both groups. At the return 
of normal competition in April, 1919, the mine prices of Springfield coal de- 
clined, while those of southern Illinois coal increaseil. The decline in price 
of Springfield coal and the relatively larger decrense in production for 1919* 
are stressed as being indicative tliat t.lie rates from the respective fields do not 
now produce the commercial equality contemplated in the establishment of the^ 
ndjnstment complained of. 

The rate adjustment assailed, although originally intended to equalize com- 
mei'cial <^onditions and thereby permit the various coals to compete in common* 
markets, apparently never has fully equalized the difference in the quality of 
the coals and the admittedly lower cost of production in southern Illinois. 
Complainants contend that for the present adjustment there should be substi- 
t.utecl one which will reflect more nearly the actual differences in tran.sportation 
conditions. 

Numerous rate exhibits were introduced by complainants, showing that the- 
ton-mile earrungs under the rates from southern Illinois are substantially lower 
llian those yielded by tlie rates from the competing fields. An effoi^t was made- 
to show that many of the mines in southern Illinois are situated on spurs or 
branch lines, and that the cost of assembling shipments is greater tlian in the- 
districts to the north. No cost figures were presente<l. The terminal service- 
in southern Illinois appears to be no greater on the whole than in the other 
districts. The differentials requested by complainants are based largely ui>on 
(liiTereuc^s in distance from the respective groups. Considered from the stand- 
point of distance alone, however, the differentials here considei'ed are not out 
of line with differentials approved by us in other proceedings. 

In Ohio Valley Coal Operators Asso r. L. & N. R, R. Co. (52 I. C. C. 1871 
we prescribed a differential of 15 cents for an average difference in dlst4in<-e 
of 55 miles in the hauls from mines on the Louisville Sc Nashville in westPm 
Kentuckv and from the Middlesboro-Jellico group in eastern Kentucky to Cin- 
cinnati; in Stonego Coal & Coke Co. v. L. & N. R. R. Co. (39 I. C. C; 523) we 
prescribed a similar differential for a difference in distance of approfximatcly 
65 miles in the hauls from the Appalachla group in southwestern Virginia and 
from the Middlesboro-Jellico group to points north of the Ohio River, the cost of 
transportation from the Virginia mines being relatively high; in Ohio Valley 
Coal Operators' Asso. r. I. C. R. R. Co., supra, we prescribed a differential of 
25 cents for an average difference in distance of 88 miles in the hauls from 
mines in western Kentucky and from southern Illinois on the Tlliiiois Cfent?i*ar 
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to Chicago, there being: certain transportation conditions which adversely aflfect 
the movement from the more distant mines ; in Lalce Cargo Coal Rates (46 I. C. 
i\ 159) we prescribed a differential of only 28 cents for a difference in distance 
averaging 215 miles in the hauls from districts In West Virgrinla and eastern 
Kentiiclcy on the one hand and districts in Ohio on the other; and in Ohio 
Valley Coal Operatjors' Asso. v. I. C. R. R. Co., supra, we approved a differ- 
ential of 57.5 cents for an average difference in distance of 210 miles in the 
hauls over the Louisville & Nashville from mines in western Kentucky and 
from the Belleville group to East St. Louis. 

A consideration of the facts of record points to the conclusion that the differ- 
ences of 70 cents, 30 cents, .md 10 cents nssailefl for average differences in 
distance of 200, 125, and 50 miles in the respective hauls from the third vein, 
Springtield, and Belleville districts and from southern Illinois are not unrea- 
sonable or otherwise unlawful. 

The differentials assailed, however, have been disrupted by reason of the 
fact that uniform increases of 35 per cent following Increased Rates, 1920, 
have been applied to the rates from all groups in Illinois, and thus fur the 
carriers have not worke<l out any T>lan for nstorini? the relative adjustment, 
obtaining prior to that increase. The present situation is Illustrated by tlie 
rates tjo Minneapolis. Prior to August 26, 1920, they were .$2.15 from northern 
Illinois and $2.85 from southern Illinois, a difference of 70 cents. Thereafter 
they became $2,905 and $3.85, ivspectively, a difference of 94.5 cents. In this 
respect the present adjustment is more favorable to complainants and less 
favorable to southern Illinois operators than the adjustment assailed. 

To a certain portion of the northwestern territory, especially to points In 
southern Wisconsin, the differential basis generally prevailing has not been 
observed. At the time of the hearing the rates from southern Illinois and 
from the Belleville district to Madison, Wis., were the same, and the rates, 
from northern Illinois and from the Springfield group were only .lO cents and 
20 cents, respectively, low^r than the rate from southern Illinois. The ratea 
Jrom the latter district to ^ladlson apparently were influenced by the Illinois 
intrastate scale which was applicable to destinations near the Illinois- Wisconsin 
line. As stated in The Illinois (^oal cases, supra, the scale referred to favors 
long hauls. 

The differential basis herein described has not been observed from the Fulton- 
Peoria district to that portion of the State of Iowa lying east of a line drawn 
^roni Dubuque, westerly via the Chicago Great Western to Farley, Iowa, thence 
in a southwestern direction via the Chicago, Milwaukee & St. Paul to Ottumwa, 
thence southeasterly via the Chicago, Rock Island & Pacific to Keokuk, also 
including points on the Chicago, Burlington & Quincy between Ottumwa and 
O.skaloosa. Formerly the usual differentials were applied in making rates from 
the Illinois mines to all the territory above described except the points on 
the Burlington between Ottumwa and Oskaloosa. In 1916 the combinations on 
the river crossings made lower rates than those based on the generally observed 
differentials. Accordingly rates to the destinations referre<l to were published 
on the combination basis and the differential adjustment thereby destroyed. 
For instance, to Cedar Rapids the differential of 40 cents bttween the Fulton- 
I'eorin and Springfield rates was rei)lace(l by rate differences ranging from 
12.5 to 38 cents. The previous advantage of 70 cents over southern Illinois 
was reduced to various amounts between 40 and 62 cents. This alteration in 
adjustment has driven operators in the Fulton-Peoria district from many Iowa 
nmrket.s. and has similarly handicapped complainants in the Third Vein 
district. 

Rates from Springfield and southern Illinois to Iowa, constructed by adding 
40 and 70 cents, respe<*tively, to those to the same territory of destination from 
the Fulton-Peoria district, would no longer be higher than those made by 
('f)inbination. because of the increase made in the latter pursuant to general 
order No. 28. The reasons for the departure from the differential basis have, 
therefore, tlisappeared. Defendants do not oppose the restoration of that 
bMsi.«!, but urge that this should be accomplished by increasing the rates from 
the Springfield district and southern Illinois rather than reducing those from 
file northern Illinois mines. 

We find that the rates assailed to the Northwest are not unretusonable or 
otherwise unlawful except to the following extent: (1) Rates from the Third 
Vein, Springfield, and Belleville districts to points in the Northwest are and 
will be nndhly prejudicial to operators In the districts name<l to the extent 
that they are less than 70 cents, ,30 cents, and 10 cents per ton, respectively, 
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below the rates contemporaneously maintained to the name destinations from 
the southern Illinois group ; and ( 2 ) the rates from the Fulton-Peoria district 
to destinations in eastern Iowa, referred to more specifically in the complaint 
In No. 10783, are and will be unduly prejudicial to the districts named to the 
extent that they are less than 40 cents and 70 cents per ton below the rates 
contemporaneously maintained to the same destinations from the Springfield 
and southern Illinois districts, respectively. 

Rates to St Louis. — Rates on coal from Illinois mines moving to and through 
St. Louis and East St. Louis are also on a group basis, but the grouping of the 
mines differs somewhat from that followed in fixing rates to the North and 
Northwest. On this traffic the mines in the Belleville district and certain others, 
the most distant of which Is 82 miles from East St. Louis, comprise what is 
known as the inner group, while most of the mines In the southern Illinois 
district are Included In the so-called outer group, shown on the map at page 
663 of our report In The Illinois Coal cases, supra. The complaint In No. 11149 
is directed, in part, against the relationship between the rates from the inner 
group and those from southern Illinois to St. Louis, East St. Louis, and 
points beyond. 

The following table shows the rates to East St. Louis In effect over the 
Illinois Central from October 1, 1915, to the date of the hearing. Rates to St. 
Louis are 20 cents per ton higher than those to East St. Louis. 



Oct. 1,1915.. 
July 1,1917.. 
June 25, 1918. 
Sept. 4, 1918., 
Oct. 5, 1918.. 



Date. 



Local rates. 



From 
Belleville. 



CerUs. 
37.5 
52.5 
75 
72.5 



From 
southern 
Illinois. 



Cents. 
52.5 
67.5 
90 
87.5 



Differen- 
tial. 



Cents. 
15 
15 
15 
15 



Proportional rates. 



From 
BellevlUe. 



Cents. 
25 
40 
62.5 



60 



From 
southern 
Illinois. 



Cents. 
40 
55 
77.5 



75 



Differeu 
tial. 



CeTUs. 



15 
15 
15 



15 



The Illinois Central and the Louisville & Nashville serve mines in both tht* 
Belleville and southern Illinois groups. The rates of the Louisville & Nashville 
from its mines in the southern Illinois district were 7.5 cents lower than those 
of the Illinois Central from mines In the same general territory until recently, 
when the differential over the Belleville rates was increased to 15 cents, 
following our decision in Ohio Valley Coal Operators' A.sso. v. I. C. R. R. Co., 
supra. 

Prior to May 1, 1905, the differential maintained by the lUino's Central was 
22.5 cents. On that date it wrs reduced to 10 (ents, rnd since June 15, 1906, has 
been 15 cents. It is asserted that the reduction in the differential from 22.5 
cents was forced by the St. Louis, Iron Mounta n & Southern, now the Missouri 
Pacific, whicfi constructed a line Into the southern field In 1904 or 1905 and 
put In effect a lower basis of rates than the other carriers had theretofore 
maintained. The Missouri Pacific serves no m nes in the Belleville fled. lu 
the Illinois Coal cases, supra, the reductions in the rates from the Belleville 
Group in 1905 were said to have been occasioned by the action of the Soutlieni. 
which reduced the rates from its Belleville Group mines in order to protect its 
operators against what was considered unfair competition on the part of certain 
short lines serving that fied. In any event, it api^ears that efforts were mnde 
shortly afterwards to restore the former differential of 22.5 -""his, or to increase 
it to 25 cents, without avail. 

The approximate average distance from all mines in the inner group to East 
St. Louis is 305 miles, and from southern Illinois mines 112 miles. The weighte«l 
average hauls from the inner and southern Illinois groups, based on actual 
movements throughout a period of years, are shown to be 2372 miles and 126.08 
miles, respectively. While the average distance from the inner group is there- 
fore about 27 per cent of the average distance from the southern Illinois group, 
the local rate Is 82.8 per cent and the proportional rate 80 per cent of the respec- 
tive rates from the southern Illinois group. 

One of the Issues presented in the Illinois Coal cases, supra, was 'whether the 
additional haul from the southern Illinois mines to St. Louis justified a dlfferen- 
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tial \u exces8 of 15 eeuts, and we found upon that record that it d'd not. At 
that time the local rate from the inner group to East St. Louis was was 32 cents 
and that from southern lUlnois 47 cents. Those rates yielded 10.5 mills. and 
4.2 mills, espectlvely, per ton-mile, based on actual average d stance of 30 5 
and 112 miles. The ton-mile earnings under the rates here assti led are 23.8 
mills from the inner group and 7.8 mills from southern Illinois. 

In Ohio Valley Coal Operators Asso. v. 1. C. R. R. Co., supra, we had before us 
the question of a differential in rates to East St. Louis from mines in western 
Kentucky served by the Illinois Central and Louisville & Nashville and those 
iif the inner group on the lines of the same carriers. The average distance from 
m nes in the inner group en the Illino s Central is 35 miles. The average dis- 
tance from the Illinois Central's western Kentucky i^ines is 278 miles, a differ- 
ence of 243 miles in favor of the inner group. For this addit onal haul we pre- 
scribed a differential of 57.5 cents, which, under the present relationship be- 
tween the inner group and southern Illinois, is equ valent to 42 o cents over the 
southern Illinois rate. 

The average distance of all southern Illinois mines from East St. Louis ex- 
ceeds that of the mTnes in the inner group by 8.15 mi^es, wh le the rate is only 
15 cents higher. The difference in distance for weighted average hauls is 102 
miles. The western Kentucky mines on the Illinois Central and Louisv lie & 
Nashville are 129 miles farther from Bast St Louis, on the average, than the 
souther Illinois mines, and the rates are 42 5 cents higher. For a difference 
of 88 miles between the average hauls from western Kentucky and southern 
Illinois to Chicago w^e prescribed a differential of 25 cents in the case last cite<l, 
due consideration having been given to the fact that a portion of the haul from 
western Kentucky is south of the Oh'o River, w^here the rates are normally on a 
higher level than north of the river. 

Interveners operating in the southern Illinois d' strict oppose an increase in 
the present differential against their m^nes and state that during the five-year 
period from April 1, 1914, to March 31, 1919, mines in the Belleville Group 
supplied 81 i)er cent of the Illinois coal consumed in St. Louis and East St. 
Louis, compared with 13 per cent from southern Illinois mines. Various reasons 
are offered by complainant In explanation of the relatively small movement of 
southern Illinois coal to the St. Louis market. It is stated that the operations 
of several short lines serving the Belleville Group are confined exclsively to 
that field; that southern Illinois operators enjoy more through rates to other 
consuming points, especially on fine coal, and that the markets open to Belle- 
ville mines are thus limited ; that as St. Louis is a highly competitive market 
the prices are 16w and the operators in southern Illinois prefer to dispose of 
their coal elsewhere. It is also asserted that if the southern Illinois operators, 
having superior coal, desired to accept the depressed prices prevailing in the 
St. Louis and Bast St. Louis market they could readily displace the inner group 
coal even with a differential considerably in excess of 15 cents. 

Oonmlainant asks for a differential of 40 cents at St. Louis. Certain of the 
defendants whose lines serve inner group mines suggested differentials ranging 
from 25 cents to 30 cents. Others decline to express any opinion on the subject. 
T^pon consideration of the record in No. 11149 we are of opinion and find that 
th«» rates on coal from the inner group to St Louis are not unreasonable, but 
that they are, and for the future will be, unduly prejudical to operators in that 
erotip and unduly preferential of their competitors in the southern Illinois 
gronp to the extent that they are less than 22.5 cents per ton lower than the 
rates contemporaneously maintained from mines In the southern Illinois group 
of the same destinations. 

Rjatea to territory west of Si. Louis. — Complainant in No. 11149 also asks 
that the differential prescribed at St. Louis be made applicable on coal moving 
through St. Louis to points beyond in Missouri and southern Iowa. To much 
of this territory, particularly on and north of the St. Louis-San Francisco ex- 
teiHling from St. Louis through Springfield, Mo., except Kansas City and 
certain other points, the rates base on St. Ix)uis and reflect the differential in 
effect at that point. These are joint rates built on the former proportionals 
of 25 cents and 40 cents to East St. Louis and local or proportional rates beyond. 
To Kansas City, Omaha, and other points, the rates from the Belleville group are, 
generally, the same as from* East St. Louis and 40 cents lower than from south- 
ern lUinois. 

Springfield, on the Missouri Pacific and the St. Louis-San Francisco: Jeffer- 
son City on the Missouri Pacific. Missouri, Kansas & Texas, and Chicago & 

97096— 22~PT 1 18 
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Alton ; and Moberiy on the Wabash and Missouri, Kansas & Texas, are repre- 
sentative points in this territory. The rates to Moberiy are $1.70 from mines 
in the inner group and $1.85 from the southern Illinois group. To Jefferson City 
the rate from the inner group is $2, from the southern niinois group $2.15 
via the Missouri, Kansas & Texas and Missouri Pacific, and $2.25 via the Ohicago 
& Alton. To Springfield a rate of $2.55 is maintained from inner group mines 
and $2.70 from southern Illinois mines on the Missouri Pacific. 

Rates from the inner and southern Illinois groups to points in southeastern 
Missouri are not maintained on any definite relationship. The principal 
carriers operating in that part of Missouri are the Missouri Pacific, the %t 
Louis-San Francisco, and the Mississippi River & Bonne Terre. At the time 
of the hearing, coal from JUlnois mines to stations on those lines moved gener- 
ally through the East St. Louis gateways, and therefore the differences in dis- 
tances from the inner and southern Illinois groups at destinations are the same 
as to East St. Louis. Prior to December 12, 1910, the route of the Illinois 
Southern, which extended in a southwesterly direction from Salem, HI., throngh 
Centralia, Nashville, Goulterville, and Sparta, III., and Ste. Genevieve, Mo., to 
Bismarck, Mo., afforded the shortest distance to some of the points in that terri- 
tory, but operation of that line was suspended on the date mentioned, diverting 
such traffic as had formerly moved thereover to routes via East St. Louis, 
Cairo, or Thebes, 111. To some few points the routes through Cairo and Thebes 
are shorter than through East St. Louis. The Illinois Southern has recently 
been reorganized and its name changed to the Missouri-Illinois. It is to be 
operated under joint control with the Mississippi River & Bonne Terre and is 
expected to haul a considerable coal tonnage from Illinois mines to points 
on that line. 

There are no joint rates in effect from mines in the inner or southern Illinois 
groups to stations on the Missouri Pacific from St. Louis to Riverside, Bis- 
marck, and other points in southeastern Missouri, rates being made by combi- 
nation on St. Louis. The Missouri Pacific, however, maintains local rates from 
its mines in the southern Illinois group which are approximately the same as the 
combination rates from mines in the inner group, the rate to Bismarck being 
$1.90. The average distance from the inner group mines to Bismarck, via East 
St. Louis, is 110 miles, and from southern Illinois mines on the Missouri Pacific 
202 miles. To stations on the line of the St. Louis-San Francisco, paralleling the 
Mississippi River south of St. Louis, joint rates are generally maintained. The 
rates from* Illinois Central mines are the same from both the inner and southern 
Illinois groups; from Louisville & Nashville mines a differential of 15 cents 
is observed, and from mines in the southern Illinois group on the Mobile & 
Ohio the rates as a rule are lower than from the inner group. 

The Mississippi River & Bonne Terre, reaching an important coal-consmning 
territory, extends from Riverside, 30 miles south of St. Louis, to Doe Run, Mo., 
with various branches to points in the lead belt in eastern Missouri. Rates 
from mines in the inner group on the Louisville & Nashville to stations on 
the Mississippi River & Bonne Terre are maintained on the basis of 5 cents 
per ton lower than from its southern Illinois mines; the Mobile & Ohio main- 
tains the same rates from both the inner and southern Illinois groups. Rates 
from Illinois Central mines are made by combination. In Perry County Coal 
Corp. V. Director General (60 I. C. C. 250), we prescribed rates from Coulterville, 
O'Fallon, and Sparta in the inner group to points on the Mississippi River & 
Bonne Terre not in excess of those published by the Southern from its mines 
in the inner group to the same destinations. 

We are of opinion that the rates from the Belleville district to points in Mis- 
souri and southern Iowa, except Missouri River cities, to which the traffic 
moves through St. Louis, are not unreasonable, but that they are, and for the 
future will be, unduly prejudicial to operators in that district and unduly 
preferential of their competitors in the southern Illinois district to the extent 
that the rates from the Belleville district are less than the 22.5 cents per ton lower 
than those contemporaneously in effect from southern Illinois. 

Rates to Kimnas City, — Illinois coal moves Into the Kansns City district »»vfr 
the rails of the Chicajro & Alton; the Wabash; the (Miicago. ' Burlington & 
(}uincy; the Chicaj^'o, Rock Island & Pacific: and the Missouri Pacific, and 
their connections. The Chicago & Alton serves mines in the Springfield dis- 
trict in Illinois from which the route to Kansas City is through Louisiana. Mo., 
approximately 95 miles north of St. Louis. The average ilisfunce from these 
mines to Kansas City is 307 miles. The Wabash serves mines in-the southern 
portion of the Springfield group, where it is overIappe<l by the huier group. 



PBOPOSED AMENDMENT TO TBANSPOBTATION ACT, 1920. 271 

nnd also in the Springfield group proper. That road crosses the Mississ'ppi 
River at Hannibal, Mo., 120 miles north of St. Louis, and also at the latter 
point. The average distance from the Wabash mines to Kansas City via Han- 
nibal is 367 miles. The average distances from the mines in the southern por- 
tion of the Springfield group are 419 miles via Hannibal and 312 miles via 
St. Louis. 

Without setting forth in detail the history of the rates to Kansas City, 
it will suffice to say that until the summer of 1916 rates from the Springfield 
group mines vrere the same as the rates from East St. Louis. Rates from the 
Belleville group were 25 cents and from the southern Illinois group 40 cents 
higher, except from mines on the Southern. The rates from the mines last 
referred tOi applic^able in connection with the Chicago & Alton, were the same 
as those applying from the Springfield group and from East St. Louis. In Coal 
to Missouri Stations, 39 I. C. C, 520, we required cancellation of tariffs pro- 
l)OS:ng to increase those rates 25 cents over the East St. Louis-Kansas City 
rates. 

Being desirous of serving the Kansas City market, which had theretofore 
l)een supplied almost exclusively from the Kansas, Missouri, and Arkansas 
fields, the Chicago & Alton established a rate of $1.25 per ton on fine coal 
from the Springfield district, effective August 22, 1916. This was a reduction 
of 65 cents under the previous rate. On October 15, 1916, it published rates 
of $1.60 on fancy lump coal and $1.50 on commercial lump and mine run. 
These rates were met by the Wabash, except that the latter's rate on fine coal 
was made $1.35. The effect of these reductions was to establish rates on coal 
from the Springfield group mines on the Chicago & Alton and the Wabash 
materially lower than the rates from East St. Louis and mines in the Belle- 
ville group. When the Chicago & Alton published these rates we were asked 
by coal operators in Kansas and certain carriers serving other districts to 
suspend the tariff, but we declined to do so. The present rates, resulting from 
the increases authorizeil in The 15 Per Cent case, supra, and general order 
No. 28, as modified by later orders, are $2.05 on fancy lump, $1.95 on commercial 
lump and mine run, and on fine coal $1.70 from Chicago & Alton and $1.80 
from Wabash mines. The rate on all grades from East St. Louis is $2.45, 
which is the same as applies generally from the Belleville group. 

Complainant in No. 11149 alleges generally that the rates from the Belle- 
ville group to destinations west of the Mississippi River, including Kansas 
City, are unreasonable and unduly prejudicial in comparison with the rates 
from other districts in Illinois, including the Springfield group, and from minos 
and groups in other States. Coal mined in Kansas, Missouri, Arkansas, and 
Oklahoma is sold in the Kansas City market in active competition with Illinois 
coal, and the Southwestern Interstate Coal Operators' Association, representing 
operators in the southwestern field, intervened. Complainant's evidence has 
l)een confined to the relationship between the inner and southern Illinois 
groups and does not touch on the Springfield adjustment. So far as Kansas 
City is concerned, complainant is satisfied with the relationship between the 
rates from the inner and southern Illinois groups. 

The members of the Southwestern Interstate Coal Operators* Association 
have no interest in the relationship between the rates from the inner and 
southern Illinois groups ; their interest, as shown by the record, is in the rate 
maintained by the Chicago & Alton and Wabash on fine coal from the Spring- 
field district which they contend is too low and has resulted in displacing 
southwestern coal in the Kansas City market. Civic and commercial interests 
In Kansas City intervened in support of the rates from the Springfield district. 
Upon consideration of the issue raised by these interveners we are of opini(m 
that it should not lie dealt with in this proceeiling. 

The records in these cases disclose a conspicuous lack of uniformity with 
respect to the maintenance of rates on fine coal from the various Illinois 
(Htttricts. The same differentials should be established on fine coal as on other 
tcrudes. 

No order will be issued at this time, but the defendants will be expected 
to establish rates -fn conformity with our findings within 90 days. If such 
rates are not established within that time the matter may again be brought to 
our attention. In revising their tariffs defendants should establish rates which 
will yield as nearly as practicable the same revenue in the aggregate as is 
affiM'ded under the present rates. 

Eastman, commissioner, <lissents. 

By the conmiisslon. 

George B. :Mc<;ixty, Secretary. 
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[Interstate Commerce Commission.] 
The Illinois Coal Cases, 1920. 

No. 10783 — Coal Trade Bureau of Illinois v. Director Geueral, Chicago, Bur- 
liugton & Quincy Railroad Co., et al. ; No. 10815 — Spring Valley Coal Co. et al. r. 
Director General, as Agent, Atchison, Topeka & Santa Fe Railway Co., et al. ; 
No. 11091 — Central Illinois Coal Traffic Bureau v. Director General, Atchison, 
Topeka & Santa Fe Railway Co.. et al. ; No. 11149— Fifth and Ninth Districts 
Coal Bureau v. Director General, Atchison, Topeka & Santa Fe Railway Co., 
et al. 

Decided December 12, 1921. 

Upon further consideration, differentials found lawful in original report 
(62 I. C. C. 741) found to be just and reasonable maximum and minimum differ- 
entials. 

supflemental repobt of the commission. 

By the commission : 

In our original report in these cases (62 I. C. C. 741) we considered rates on 
coal from mines in Illinois and found, inter alia, that : 

** *   the rates assailed to the Northwest are not unreasonable or other- 
wise unlawful except to the following extent: (1) Rates from the Third Vein. 
Springfield, and Belleville districts to points in the Northwest are and will be 
unduly prejudicial to operators in the districts named to the extent that they 
are less than 70. cents, 30 cents, and 10 cents per ton, respectively, below the 
rates contemporaneously maintained to the same destinations from the southern 
Illinois group; and (2) the rates from the Fulton-Peoria district to destinations 
in eastern Iowa referred to more specifically in the complaint in No. 10783, are 
find will be unduly prejudicial to the districts named to the extent that they 
are less than 40 cents and 70 cents per ton below the rates contemporaneously 
maintained to the same destinations from the Springfield and southern Illinois 
districts, respectively." 

And that — 
" * * * the rates from the Belleville district to points in Missouri and south- 
ern Iowa, except Missouri River cities, to which the traffic moves through St. 
Louis, are not unreasonable, but that they are, and for the future will be. 
unduly prejudicial to operators in that district and unduly preferential of their 
competitors in the southern Illinois district to the extent that the rates from 
the Belleville district are less than 22.5 cents per ton lower than those con- 
temporaneously in effect from southern Illinois." 

We are asked to state whether the differentials named are to be considered 
maximum as well as minimum differentials or whether the carriers are required 
to " restore the relative adjustments of coal rates *' in effect on August 25. 
1920, in conformity with our decision in Increased Rates, 1920 (58 I. C. C. 
220, 248). 

In our original report herein, at page 750, we said that the differentials 
of 70, 30, and 10 cents from the Third Vein, Springfield, and Belleville dis- 
tricts, respectively, in rates to the Northwest under the rates from southern 
Illinois are not unreasonable or otherwise unlawful; and, at page 751, with 
respect to the rates from the Fulton-Peoria district to points in Iowa, we said 
that the reasons for the departure from the differential basis of 40 and 70 cents 
theretofore existing had disappeared. With respect to the rates frpm the Belle- 
ville district to points in Missouri and Iowa, except Missouri River cities, we 
stated at page 755 that to much of this territory the rates are based on rates 
to and from St. Louis and refiect the differentials in effect at the latter point. 
The differential from the Belleville district to points in Missouri and southern 
Iowa, except Missouri River points, of 22.5 cents under the rates from southern 
Illinois, was the same as that found nonprejudicial by us on traffic to St. Louis. 

Upon further consideration we find that the differentials found lawful in 
our original report herein are and for the future will be just and reasonable max- 
imum and minimum differentials. The defendants should establish differentials 
no greater nor less than the differentials b'^rein found to be just and reasonable. 

By the commission. 

Gbobge B. McGinty, Secretary. 
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[Interstate Commerce Commission. No. 11703.] 
Ix THE ^Iatteic of Intrastatk Hates Within the State oi Illinois. 

Submitted (X'tobtn- 12, 1920. Decided November 13, 1920. 

Certain intrastate passenger fares of the respondent steam railroads in Illi- 
nois, lower than, the corresponding interstate fares and charges authorized in 
Ex parte 74, Increased Rates, 1920 (58 I. C. C. 220 and 302), and maintained 
through action of State authority, found to be unduly preferential of intrastate 
passengers, unduly prejudicial to interstate passengers, and unjustly discrimina- 
tory against interstate c<mjmerce. Fares and charges i)rescrlbe<l which will re- 
move such preference, prejudice, and discrimination. 

Alfred P. Thom, W. F. Dickinson, Bruce Scott, Homer T. Dick, O. W. Dynes, 
Robert H. Widdiconibe, N. S. Brown, J. L. Coleman, Clyde Brown, R. -V. 
Fletcher, Kenneth F. Burgess. T. J, Norton, A. B. Enoch, M. A. Patterson, F. W. 
Sargent, W. C. Maxwell, F. W. Brown, W. H. Ward, W. C. Stilk, W. H. Wylie, 
J. A. Knowlton, John (\ Bills, Edw. D. Mohr, and H. E. Barber for carriers. 

Edward J. Brundage, attorney general of Illinois; Morton T. Culver, Harry 
M. Slater, William E. Trautinann, and Albert D. Rodenberg for Public Utilitii's 
Commission of Illinois. 

John E. Benton, Fre<i W. Putnam, Joseph A. Kellogg, and II. Hudson Bun* 
for 42 State conmiissions. 

Frank Milhollan for Board of Railroad Commissioners of North Dakota. 

Samuel D. Royse, Jonas Waffle, and Cooper, Royse, Bogart & Gambill for 
Indiana Coal Trade Bureau et al. 

W. H. Miller for Indian Refining Co. 

C. L. Lingo and W. J. Hammond for Inland Steel Co. 

J. R. Farovid for Indiana Harbor Civic Club. 

C. A. Westberg for East Chicago Co. 

Robert Hula for Steel & Tube Co. of America. 

Stanley B. Houck and W. A. Holley for Central Illinois Coal Traffic Bureau. 

B. P. Alschuler for Joseph K. Choate, receiver, Aurora, Elgin & Chicago Rail- 
road Co. 

R. W. Ropiequet for East Side Manufacturing Association and Coal Opern- 
lors' Association. 

C. A. Brantley for Libby, McNeill & Libby. 
C. R. Hillyer for Danville Brick interests. 

F. H. Harwood and C. B. Cardy for Illinois Coal Traffic Bureau. 

F. H. Bentley for Illinois Steel Co. and affiliated interests. ' 

G. H. Sorensen and L. V. Haas for Grasselli Chemical Co. 
L. B. Boswell for Quincy Freight Bureau. 

Thomas L. Wolf for A. E. Staley Manufacturing Co. 

GJeorge M. Cummins for Davenport Commercial Club. 

A. C. Swen for Swift & Co. 

R. M. Field for Illinois District Traffic League and Peoria Association of 
Commerce. 

S. H. Cowan for American National Live Stock Association and National 
Live Stock Shippers' League. 

Oraddy Cary for National Live Stock Shippers' League. 

G. S. Bather for Rockford Manufacturers* and Shippers' Association and 
National Furniture Traffic Association. 

W. R. Allison for Illinois Brick Co. 

W. J. McDowell for Standard Forging Co. 

Joseph H. Beek for The National Industrial Traffic League. 

Leo E. Golden for Burlington Shippers' Association and Greater Burlington 
Association. 

James M. Fulton for Keokuk Chamber of Commerce. 

.John C. Fry for J. C. Hulinger Broi. Co. 

H. C. Barlow for The Chicago Association of Commerce. 

F. M. Elkinton (Inc.), by F. L. Hubbard for Cheese Shippers' Traffic Asso- 
ciation. 

Ralph Merriam and H. J. Trossen for Old Ben Coal Corporation. 

Ray Williams for Board of Trade and Cairo Association of Commerce. 

Murray N. Billings for Illinois Manufacturers' Association and Illinois Dis- 
trict Traffic League. 
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CUflford Thome, A. T. Slndel, and W. Y. Wildman for Illinois Agricultural 
Association, Western Petroleum Refiners* Association, American Independent 
Petroleum Association, Corn Belt Meat Producers' Association, National Live 
Stocic Shippers* League, Illinois Cooperative Grain Dealers' Association, and 
Farmers' National Grain Dealers* Association. 

Charles Rippin for Merchants* Exchange of St. Louis, Mo. 

Borders, Walter, Burchmore & Collin for Chicago & Calumet River Railroad 
Co. 

John S. Burchmore and Nuel D. Belnap for Spring Valley Coal Co., Illinois 
Third Vein Coal Co., Wenona Coal Co., La Salle County Carbon Coal Co., and 
B. F. Berry Coal Co. 

F. T. Golden for Iten Biscuit Co. and Clinton (Iowa) Manufacturers' & Ship- 
pers' Association. 

C. P. Hoy for Fifth and Ninth Districts Coal Bureau. 

P. W. Coyle for St. Louis Chamber of Commerce. 

J. H. Kane for Silica Sand Producers' Association. 

.Tames A. Fenelon for Coal Trade Bureau of Illinois. 

KEPORT OF THE COMMISSION. 

McChord, commissioner : This is a proceeding under the Interstate commerce 
act ^ to determine, among other things, whether the present passenger fares for 
intrastate travel in Illinois result in any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in intrastate commerce 
on the one hand and interstate or foreign commerce on the other, or any undue, 
unreasonable, or unjust discrimination against interstate or foreign commerce; 
and if so, what fares or what maximum or minimum, or maximum and mini- 
mum, fares shall be prescribed to be charged to cure the situation. Similar 
questions relating to freight rates and other charges made by common carriers 
are also involved, but tliey are reserved. for later determination, as the case has 
not yet been submitted as to them. 

In 1907 the legislature of the State of Illinois enacted a law* providing, 
subject to certain qualifications, that on and after July 1 of that year it would 

1 Sec. 13 (3) Whenpver in any Investigation under the provisions of this act, or in 
any investigation instituted upon petition of the carrier concerned, which petition is 
hereby authorized to be filed, there shall be brought in issue any rate, fare, charge. 
classification, regulation, or practice, made or imposed by authority of any State, or 
initiated by the President during the period of Federal control, the commission, before* 
proceeding to hear and dispose of such issue, shall cause the State or States interested to 
be notified of the proceeding. The commission may confer with the authorities of any 
State having regulatory jurisdiction over the class of persons and corporations subject to 
this act with respect to the relationship between rate structures and practices of carriers 
subject to the jurisdiction of such State bodies and of the commission ; and to that end is 
authorized and empowered, under rules to be prescribed by it, and wbick may be modified 
from time to time, to hold joint hearings with any such State regulating bodies on anv 
matters wherein the commission is empowered to act and where the rate-making authoritv 
of a State is or may be affected by the action taken by the commission. The commission 
is also authorized to avail itself of the cooperation, services, records, and facilities of 
such State authorities in the enforcement of any provision of this act. 

(4) Whenever in any such investigation the commission, after full hearing, finds that 
any such rate, fare, charge, classification, regulation, or practice causes any undue or 
unreasonable advantage, preference, or prejudice as between persons or localities in intra- 
state commerce on the one hand and interstate or foreign commerce on the other hand. 
or any undue, unreasonable, or unjust discrimination against interstate or foreign com- 
merce, which is hereby forbidden and declared to be unlawful, it shall x>re9crlbe the 
rate, fare, or charge, or the maximum or minimum, or maximum and minimum, thereafter 
to be charged, and the classification, regulation, or practice thereafter to be observed. In 
such manner as, in its judgment, will remove such advantage, preference, prejudice, or 
discrimination. Such rates, fares, charges, classifications, regulations, and practices shall 
be observed while in effect by the carriers parties to such proceedings affected thereby, 
the law of any State or the decision or order of any State authority to the contrary 
notwithstanding. 

s Maximum rate of charges : 

AN ACT To establish and regulate the maxlmiitn rate of charges for the transportation of 
passengers by corporations or companies operating or controlling railroads in part or 
in whole in this State, and to provide penalties for the violation of the provlslonn 
thereof, and repealing all acts and parts of acts in conflict herewith. (Approved May 
27,1907. In force July 1, 1907; L. 1907, p. 476.) x w ru ny 

233. Maximum rate per mile. — (1) That it shall hereafter be unlawful for any cor- 
poration or company engaged in the carriage of passengers upon any railroad between 
points. In this State, to charge In excess of two (2) cents per mile for the carriage of 
adult passenger where any passenger has purchased a ticket entitling him to carrlajre 
or in excess of one (1) cent per mile for tne carriage of a passenger under twelve (12 T 
years of age where such passenger has purchased a ticket entitling him to carrtaKv • 
Provided, That the charge In no case 4BihalI be less than five cents (6c), and In deterialiil 
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be unlawful for any common carrier to charge for Intrastate travel in that 
State a fare in excess of 2 cents per mile for adults and 1 cent per mile for 
cliildren under 12 years of age. 

Except as to commutation fares, which were lower, this basis of charge was 
applied until June 10, 1918. On that date .the Director General of Railroads 
provided by General Order No. 28 that the minimum fares, not including com- 
mutation fares, both State and interstate, throughout the country should be 
based on 3 cents per mide for adults and 1.5 cents per mile for children under 12 
years. Commutation fares were increased 10 per cent by that order. This 
action, of course, superseded the State law, and the figures named became the 
recognized basis of charge. Later, by Sec. 208 (a)* of the transportation act, 
1920, Congress provided, subject to certain qualifications, that all rates, fares, 
and charges in effect on February 29, 1920, should continue in effect until 
September 1, 1920. 

In Ex parte 74, Increasea Rates, 1920 (58 I. C. C. 220 and 302), we authorized 
substantial increases in the charges for freight and passenger service of com- 
mon carriers subject to our jurisdiction throughout the country, concluding 
that such increases would, under the existing conditions, result in rates, fares, 
and charges ** not unreasonable in the aggregate under section 1 of the act and 
would enable the carriers • • ♦, under honest, efllcient, and economical 
management and reasonable expenditures for maintenance of way, structures, 
and equipment, to earn an aggregate annual railway operating income equal, 
as nearly as may be, to a return of 5i per cent upon the aggregate value, for 
the purposes of this proceeding, of the railway property of such carriers held 
for and used in the service of transportation and one-half of 1 per cent In 
addition." We decided that the carriers might increase their passenger fares 
and charges 20 per cent, the term passenger fares including standard local or 
interline fares; excursion, convention, and other fares for special occasions; 
conmiutation and other multiple forms of tackets ; extra fares on limited trains ; 
and club-car charges. Also, that a surcharge upon passengers in sleeping and 
parlor cars might be made, amounting to 50 per cent of the charge for space 
in such cars, such charge to- be collected in connection with the charge for 
space and to accrue to the rail carriers. These increased charges were estab- 
lished by the carriers, interstate, effective August 26, 1920. 

In the meantime the carriers operating In the State of Illinois had applied to 
the Public Utilities Commission of that State for like Increases In their Intra- 
state rates, fares, and charges. In a decision rendered August 10, 1920, the 
Illinois commission allowed no increases in passenger fares, holding tha^ 
they had no jurisdiction to authorize fares in excess of those pre- 
scribed by the statute, and that the statute, though temporarily in a stat;e 
of suspense, was still in existence and would again become operative Septem- 
ber 1, 1920. Accordingly, the commission ordered that, effective that date, the 
existing schedules of passenger fares for intrastate travel be canceled, the 

in}c tho chnrjre fractions of less than one-half (i) mile shall be disregarded and all other 
fractions counted as one (1) mile. If any adult passenger shall bave failed to purchase 
a ticket entitling him to carriage, n rate of throe (3) cents per mile may be charged and 
rolloctcd : and If any passenger under twelve (12) years of age shall have failed to 
purchase a ticket entitling Mm to carriage a rate of one and one-half (li) cents per 
mile may be charged and collected. (As amended by act approved June 27, 1913. In 
forci» .July 1. 1013. L. 1913, p. 50ft (1). 

234. Penalty. — (2) For any violation of the provisions of this act by any such cor- 
poration or company. Its agent or employee, such corporation or company shall forfeit 
and pay to the state of Illinois a penalty of not less than twenty-five (25) nor more 
than one hundred (lOOi dollars for every such violation, to be recovored by suit brought 
in the name of the State of ininois by the attorney general of the State in any court of 
competent jurisdiction in any county into or through which said corporation or company 
runs or passes, or by the State's attorney of any county through which said corporation 
or company runs or passes. Where such penalty is recovered In a suit brought by a 
State's attorney as provided by this act, there shall be recovered in addition thereto 
the sum of ten (10) dollars as compensation for said prosecuting attorney. 

235. Invalidity of section. — (3) The invalidity of any section of this act shall not 
Invalidate any other section thereof. 

23B. Repeal. — (4) All laws in conflict herewith are hereby repealed. 

' AH rates, fares, and charges, and all classifications, regulations, and practices, in 
anywise changing, affecting, or determining any part or the aggregate of rates, fnreH. 
or charges, or the value of the service rendered, which on February 20, 1920, are In 
efl^eot on the lines of carriers subject to the interstate commerce act, shall continue In 
force and effect until thereafter changed by State or Federal authority, reapectively, or 
parsuant to authority of law; but prior to September 1, 1920. no such rate, fare, or 
charge shall be reduced, and no such classification, regulation, or practice shall be 
changed In snch manner as to reduce any such rate, fare, or charge, unless such 
redaction or change is approved by the commission. 

NoTB. — February 29. 1920, marked the end of Federal control. 
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effect of Vhlch would have been the reestablishment of the statutory fares. The 
commission also did not authorize increases in commutation and excursion fares, 
and other charges for passenger travel, except excess baggage rates, on which 
increases of 20 per cent were authorized. Increases In the charge for freight 
service were authorized, less than those allowed by us, hut this matter, a» 
previously indicated, will be dealt with separately. 

The Illinois carriers at once appealed to the United States I) strict (3ourt for 
the Northern District of Illinois, Eastern Division, for an injunction apa nst the 
enforcement of the statute. The court, upon preliminary hearing. August 24, 
took the position that the statutory fares could probably be shown to be con- 
fiscatory, and accordingly granted an interlocutory injunction restraining the 
enforcement of the statute and otherwise preserving the status quo until the 
matter could be fully heard and the law questions determined by the court. 

Promptly after the issuance of the Illinois commission's decision the steam 
railroads of the State subject to our jurisdiction and the Chicago, Lake Shore & 
South Bend Railway Co., an interstate electric line, filed a petition under section 
13 of the interstate commerce act, complaining of the action of that commission 
and alleging that the resulting intrastate rates, fares, and charges would be 
productive of undue prejudice and unjust discrimination, and asking for an 
investigation of the matter. We thereupon instituted this proceeding and as- 
signed it for hearing, giving the Governor of Illinois and the Illinois commission 
due notice. The receiver of the Aurora, Elgin & Chicago Railroad Co., an electric 
line, intervened and asked that, as to its third-rail division, from Chicago to 
Batavia and Aurora, that company be included in any relief granted the peti- 
tioners. 

All the carriers in Illinois are engaged in the handling of both State and in- 
terstate passengers, and such passengers are carried on the same trains. 

Evidence offered by the carriers indicates that, if the present intrastate rate» 
are continued for one year and there is the same intrastate passenger travel 
during that year as in the calendar year 1919, the loss to the carriers, due to 
their failure to secure the 20 per cent increase in intrastate fares, will approxi- 
mate $7,000,000, and if the 2-cent intrastate fare should become effective the 
loss would be $15,000,000. 

Near the borders of the State of Illinois are such points as St. Louis and 
Hannibal, Mo. ; Keokuk, Davenport, Muscatine, Burlington, Dubuque, and Clin- 
ton, Iowa; Beloit, Janesville, Madison, and Milwaukee, Wis.; Gary, Indiana 
Harbor, Hammond, Whiting, La Fayette, Terra Haute, and Evansville, Ind. ; 
and Paducah, Ky. All such points are in constant competition, more or less, 
with cities in Illinois for population, industrial development, and businesf? 
growth. The record affords examples of how the lower fares in Illinois affect 
these localities, and also interstate travelers. 

Quincy, III., is in keen competition with Burlington and Keokuk, Iowa. A 
branch line of the Chicago, Burlington & Quincy Railroad runs between Burling- 
ton and Quincy. Trains leave both points in the forenoon and return in the- 
afternoon, carrying people from Quincy and Burlington out into the country to 
sell goods and also carrying the country people into Quincy and Burlington to 
buy goods. The time of the trains is fixed so that Quincy and Burlington are 
on an approximate equality as to service, but passengers to and from Quincy 
ride on a basis of 3 cents per mile, while those to and from Burlington pay 20 
per cent more, or on a basis of 3 6 cents per mile. Danville, III., has a country 
trade coming into it from Indiana for distances of perhaps as much as rny 
miles. Illinois people also come into Danville to trade. Those from Illinois 
pay the lower fare. Chicago competes with St. Louis, Evansville, and Paducah 
in doing business in interior Illinois. Passengers to and frogi Chicago, of 
course, have an advantage in fares over the other points. These instances are 
given of record as typical. Similar situations may be found all around the 
borders of the State. In Illinois Classification (55 I. C. C. 290), which was a 
proceeding instituted by us under section 8 of the Federal control act upon re- 
quest of the director general for advice, and which involved the question of 
discrimination as against Indiana and in favor of Illinois in the matter of freight 
rates, it appeared that Indiana jobbers were shipping, or seeking to ship, Into 
Illnois in competition with Illinois industries, but that they were confronted 
with relatively higher rates than were paid by their Illinois competitors to 
points in the same State. With regard to the competition we said : 

" Jobbers and manufacturers of many different articles at Indianapolis, Terre 
Haute. La Fayette, Laporte, Fort Wayne, and other points in Indiana and at 
Louisville, Ky., distribute in less than carloads to points in Illinois. In so dolngr 



PROPOSED AMKKDMENT TO TRANSPORTATION ACT, 1920. 277 

they must sell against competitors located at Chicago, Peoria, Bloomington, and 
other points in Illinois, and also at St. I^uls, Mo., which is accorded sub- 
stantially- the Illinois scale of rates. To successfully meet the competition of 
those who enjoy the Illinois rates the Indiana shippers must in many instances 
absorb the differences in freight rates. Some have noticed a substantial falling 
off in business done by them in Illinois, although their business in other direc- 
tions has increased ; and the evidence strongly indicates that to a considerable 
extent the loss has been due to the freight rate situation. Especially is this true 
of the heavier and lower grade articles as to which the freight rates constitute 
a large proportion of the delivered value. Perhaps most of the business done 
by the Indiana shippers in Illinois is along the eastern border, but there is also a 
substantial amount done by some of them throughout the State. What we have 
said has particular reference to less-than-carload traffic moved at class rates. 
However, as to carload traffic also, some examples were cited wherein the exist- 
ing rate situation operates to the disadvantage of Indiana shippers. Such in- 
stances generally arise out of commodity rates and minimum weights rather 
than out of differences in carload ratings and class rates." 

As is commonly known, jobbers send their salesmen to visit the trade. Those 
in Illinois pay the lower basis of charge. That the differences referred to are 
Injurious to those who must pay the higher fares is obvious. 

Just across the river from Rock Island 111., is Davenport, Iowa. The total 
railroad and sleeping-car fare from Chicago to Rock Island is $8.04 and from 
Chicago to Davenport $10.36. The difference of $2.82 against Davenport is not 
due to the slight additional haul incurred in crossing the bridge between the 
two cities, but is in fhe main the result of the failure of the Illinois authorities- 
to permit the same basis of charge as we have fixed. Passengers for Daven- 
pf>rt are carried in the same train and by the same railroad as those for R6ck 
Island. The train carries one sleeping car which runs to Rock Island and 
another which goes across to Davenport. Passengers to Rock Island pay on 
the basis of the intrastate fare of 3 cents per mile, plus the intrastate sleeping- 
car fare, without a surcharge, plus 8 per cent war tax; while passengers to- 
Davenport pay on the basis of 3.6 cents p^er mile, plus a sleeping-car fare the 
same as is charged to Rock Island, but with a surcharge for the sleeping-car 
accommodations, plus the war tax of 8 per cent on the greater total fare. 
Except for the crossing of the bridge, as previously Indicated, there is no dif- 
ference in the character of the service. Until the increases in interstate fares 
became effective, August 26, both cars were equally well patronized, but since 
that date passengers for Davenport ride to Rock Island and walk across the 
bridge. No one familiar with th^ conditions buys a ticket to Davenport or 
rides in the Davenport car unless the Rock Island car is full. Situations 
almost identical with that described above are found as between St. Louis, Mo.,, 
and East St. Louis, III., and as between Paducah, Ky., and Metropolis, III., and 
it is testified that there are other instances. Any incidental benefits -that may^ 
accrue to an Illinois point, like Rock Island, by reason of having passengers: 
leave their trains at such points rather than at the interstate point, their real 
destination, would be at the expense and to the detriment of that interstate 
point. Davenport and Rock Island are in competition with each other for 
local retail and perhaps some w^holesale trade in Illinois, Iowa, and Missouri^ 
Moreover, by reason of these disparities intrastate passenger traffic increases 
and interstate passenger traffic decreases. The result is increased intrastate 
and decreased interstate revenues, or, otherwise expressed, based on the number 
of passengers carried, is equivalent to a decreased intrastate operating cost at 
the expense of the interstate service. 

There is reason to believe that in general, measured per passenger carried,, 
ir costs more to handle the intrastate than the interstate traffic. The inter- 
>«tate passenger is generally a long-haul passenger, while the intrastate passen- 
j:c»r generally goes a much shorter distance It is testified that there is rela- 
tively the same amount of service for pick-up and delivery, for ticket sales, 
for accounting, etc., in connection with intrastate traffic as there is in connec- 
tion with interstate traffic. In other words, the terminal costs are about the 
same whether the passenger is intrastate or interstate. Coaches used in 
interstate traffic generally are in use at night as well as in the daytime, but the- 
coaches used for intrastate movementi^ ai'e usually idle during the night. 
Although old and second-gi-ade coaches are often used for intrastate traffic, 
which tends to reduce the cost, the density of the traffic is said to be much 
lighter. An intrastate coach is said ordinarily to carry fewer passengers and 
to make much le.'js mileage than the average interstate coach. 
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The record shows how the lower intrastate fares affect the revenue tliat 
should accrue from interstate traffic in another manner. Certain carriers 
between given points operate intrastate while others between the same points 
run interstate. Competition generally compels the maintenance of the same 
fares via all lines. The interstate carriers must either meet the Illinois intra- 
state fares or lose the traffic to lines within the State. In either event the total 
revenue from interstate traffic is adversely affected. 

The Illinois intrastate fares have the effect of otherwise reducing the earn- 
ings on interstate traffic, or rather on what would be interstate traffic if It were 
not for the differences in fares. Travelers destined to or coming from points 
outside the State find it cheaper to pay the intrastate fare within Illinois and 
the interstate fare beyond the border than to pay the through Interstate fare. 
It is a common practice for travelers to buy their tickets to the State line, 
leave the train, immediately buy a ticket thence to destination, and then resume 
their journey on the same train. Technically they break their journey, making 
part of it intrastate, but practically they resort to a device which defeats the 
through fare. This practice is likely to result in delayed trains, especially 
when there are a number of people taking advantage of it. In addition, it may 
require the carriers to provide additional employees to sell tickets or receive 
fares. It may result in certain border points being favored as gateways unless 
the carriers via other routes reduce their charges to meet the situation. It is 
testified that the practice has had these results in other States in the past. 
Also, that the practice has made it impossible in some parts of the country to 
maintain reasonable interstate fares; that is, the practice became such a nui- 
sance that the carriers found it advisable to publish through fares based upon 
the factors to and from State borders. Principally as fl matter of general 
interest, an instance was cited in which the authorities of one State went so far 
as to require the carriers to post notices at their stations. to the effect that 
through fares could be defeated by resorting to the device above described. 

The State authorities take the position that we have no power to act with 
respect to intrastate rates or fares except to remove discriminations found to 
exist which injuriously affect persons. or localities in interstate couuneree. Tliey 
urge tliat the evidence in this case iloes not warrant a finding: tlu^t the fares 
generally throup:hout the Statt^ subject interstate c( nuiierce to unjust discrini- 
ination within the meaning of the statute. 

Section 3 of the act provides as follows : 

" That It shall be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable preference or advantage 
to any particular perscn, company, firm, corporation, or locality, or any i>er- 
ticular description of traffic, in any respect whatsoever, or to subject any per- 
ticular person, company, firm, corporation, or locality, or any particular de- 
scription of traffic, to any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever." 

This particular provision of the act stands unamended by the transportation 
act, 1920. It was this provision which gave rise to what is commonly known 
as the Shreveport doctrine, laid dcwn by the Supreme Court in Hou.<;ton & Texas 
Railway v. United States (234 U, S. 342), commonly known as the Shreveport 
case. That case involved the validity of our order prescribing maximum reason- 
able rates from Shreveport, La., to points in Texas and requiring the removal 
cf undue prejudice against Shreveport as to traffic to Texas points found to 
result from lower State commission made rates from Dallas and Houston, Tex., 
tow^ard Shreveport for equal distances. The Supreme Court there said (p. S^iO 

et seq. ) : 

" It is unnecessary to repeat what has frequently been said by this court with 
respect to the complete and paramount character cf the power confided to Con- 
gress to regulate commerce among the several States. It is of the essence of 
this power that, where it exists, it dominates. Interstate trade was not left 
to be destroyed or impeded by the rivalries of local governments. The purpose 
was to make impossible the recurrence of the evils which had overwhelmed 
the Confederation and to provide the necessary basis of national unity by in- 
suring " uniformity of regulation against conflicting and discriminating State 
legislation " By virtue of the comprehensive terms of the grant, the authority 
of Congress is at all tines adequate to meet the varying exigencies that arise 
and to protect the national interest by securing the freedom cf interstate com- 
mercial intercourse from local control. Gibbons v. Ogden (9 Wheat. 1. 196, 224) : 
Brown v Marvland (12 Wheat. 419. 446) ; Ccmnty of Mobile v, Kimball (102 
U S 691 696*697) ; Smith v. Alabama (124 V. S. 465. 473) ; Second Employ- 
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ers' Liability cases (223 U. S. 1, 47. 53, 54) ; Minnesota Rate oases (230 U R 
352. 398. 399). \ ^yj ^. ^ 

" Congress is empowered to regulate— that is, to provide the law for the gov- 
erniuent of interstate commerce ; to enact ' all appropriate legislation ' for its 
•protection and advancement' (The Daniel Ball, 10 Wall. 557, 564) ; to adopt 
measures * to promote its growth and insure its safety * (County of Mobile v 
Kimball, supra); 'to foster, protect, control, and restrain' (Second Emplov- 
ers' Liability cases, supra). Its authority, extending to these interstate car- 
riers as instruments of interstate commerce, necessarily embraces the right to 
control their operations in all matters having such a close and substantial rela- 
tion to interstate traffic that the control is essential or appropriate to the secur- 
ity of that traffic, to the efficiency of the Interstate service, and to the mainte- 
nance of conditions under which interstate commerce may be conducted upon 
fair terms and without molestation or hindrance. As it is competent for Con- 
gress to legislate to these ends, unquestionably it may seek their attainment by 
requiring that the agencies of interstate commerce shall not be used in such 
manner as to cripple, retard, or detsroy it. The fact that carriers are instru- 
ments of intrastate commerce, as well as of interstate commerce, does not 
derogate from the complete and paramount authority of Congress over the 
latter cr preclude the Federal power from being exerted to prevent the intra- 
state operations of such carriers from being made a means of injury to that 
which has befen confided to Federal care. Wherever the interstate and intra- 
state transactions of carriers are so related that the government of the one in- 
volves the control of the other, it is Congress, and not the State, that is en- 
titled to prescribe the final and dominant rule, for otherwise Congress would 
be denied the exercise of its constitutional authority and the State, and not 
the Nation, would be supreme within the national field. Baltimore & Ohio Rail- 
road Co, r. Interstate Commerce Commission (221 U. S. 612, 618) ; Southern 
Railway Co. r. United States (222 U. S. 20, 26, 27) ; Second Employers' Liability 
cases (supra, pp. 48, 51) ; Interstate Commerce Commission v Goodrich Transit 
Co. (224 r. S. 194, 205, 213) ; Minnesota Rate cases (supra, p. 431) ; Illinois 
Central Railroad Co. v. Behrens (233 U. S. 473). 

 • * lit * « 4t 

•• While these decisions (referring to cases cited) sustaining the Federal power 
relate to measures adopted in the interest of the safety of persons and property, 
they illustrate the principle that Congress in the exercise of its paramount 
power may prevent the common instrmnentalities of interstate and intrastate 
commercial intercourse from being used in their intrastate operations to the 
injury of interstate commerce. This is not to say that Congress possesses the 
authority to regulate the internal commerce of a State as such, but that it does 
possess the power to foster and protect interstate commerce and to take all 
measures necessary or appropriate to that end, although intrastate transactions 
of interstate carriers may thereby be controlled. 

** This principle is applicable here. We find no reason to doubt that Congress 
is entitled to keep the highways of interstate communication open to interstate 
traffic upon fair and equal terms. That an unjust discrimination in the rates 
of a common carrier, by which one person or locality is unduly favored as 
against another under substantially similar conditions of traffic, constitutes an 
evil is undeniable; and where this evil consists in the action of an interstate 
carrier in unreasonably discriminating against interstate traffic over its line, the 
authority of Conerress to prevent it is equally clear. It is immaterial, so far 
as the protecting power of Congress is concerned, that the discrimination arises 
from intrastate rates as compared with interstate rates. The use of the instru- 
ment of Interstate commerce in a discriminatory nlann^*r so as to inflict injury 
iii)ou thjJt commerce, or some part thereof, furnishes abundant ground for 
Federal intervention. Nor can the attempted exercise of State authority alter 
the matter where Congress has acted, for a State may not authorize the car- 
rier tu (h» that which Congress is entitled to forbid and has forbidden. 

•' It Is also to be noted, as the Government has well said in ts argument in 




sjtnte and intrastate charges without directly Interfering with the former, un- 
li^fi ft simplv follows the standard set by Federal authority. This question 
w«>« i)n>stnited with respect to the long-and-short-haul provision of the Ken- 
uicky constitution, adopted in 1891. which the court had b-fore it i« ^^o^^s^^^l^ 
i Nnahvllle Railroad Co. v, Eubank (184 U. S. 27>. The State court had con- 



280 PROPOSED AMKXDMKN.T TO TRANSPORTATION ACT, 1020. 

stnied this provision as einbraciiijj; a long haul, from a pUi<<» ontnlde to oner 
within the State, and a shorter haul on the same line and in the same drection 
between points within the State. This court held that, so coustrueted. the j)ro- 
vision was invalid as bein^ a regulation of interstate commerce because it 
1 nked the interstate rate to the rate for the shorter haul and tlius the inter- 
state charge was directly controlled by the State law.' (See 28M) V. S. pp. 428, 
4129.) It is for Congress to supply the needed correction where the relMti(>n be 
tween intrastate and Interstate rates presents the evH to be corrected, and this 
it may do completely l)y reason of its contrd over the inter.*?tate carrier in all 
nuitters having such a close and substantial relation to interstate commerce 
that 8 necessary or appropriate to exercise the control for the effective gov- 
ernment of that couunerce. 

'' It is also clear that, in removing the injurious discriminations against in- 
terstate traffic arising from the relation of intrastate to interstate rates, Con- 
gress is not bound to reduce the latter below what it may deem to be a proper 
standard fair to the carrier and to the public. Otlierwise it could prevent the- 
injury to interstate commerce only by the sacrifice of its judgment as to inter- 
state rates. Congress is entitled to maintain its own standard as to these rates- 
and to forbid any discriminatory action -by interstate carriers which will ob- 
struct the freedom of movement of interstate traffic over their lines in accord- 
ance with the terms it establishes. 

* * * * * * ' * 

'* Having this power, Congress could provide for its execution through the 
aid of a subordinate body ; and we conclude that the order of the commission 
now in question can not be held invalid upon the ground that it exceeded the 
authority which Congress could lawfully confer." 

In American Express Co. v, Caldwell (244 U. S. 617) and Illinois Central 
R. R. Co. V. Public Utilities Comm. (245 U. S. 493) the principles announced 
in the Shreveport case, supra, were reaffirmed, but it was also held that in 
each such case our order must have a definite field of operation and not leave 
uncertain the territory or points to which it applies. 

The State authorities contend that paragraph 4, section 13, of the act is 
merely a restatement of the effect of section 3 of the act as interpreted by the 
Supreme Court in the Shreveport case, supra. The provision in question reiter- 
ates in effect what is stated in section 3, but in it Congress has gone further 
than declaring that there shall be no undue or unreasonable advantage, pref- 
erence, or prejudice as between persons and localities, as in section 3, and 
has forbidden and declared unlawful " any undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce." The term "com- 
merce" coters the entire field of transportation — the traffic itself and all the 
instrumentalities and means of carrying it on. The language used is certainly- 
broad enough to cover every discrimination growing out of t6e relation between 
intrastate and interstate commerce which injuriously affects the latter. 

Legislatures do not enact laws for the purpose of construing a previous act 
unless a construction has been placed upon the prior act which was not in- 
tended by the legislature. There Is certainly nothing in paragraph 4 of section 
13 which Indicates any purpose of construing section 3 of the act. 

The Supreme Court, in the Minnesota rate cases (230 U. S. 352), recognize 
the power of the Federal Government to supervise the rates of intrastate com- 
merce when they are so intermingled with interstate commerce on roads en- 
gaged in both that in the interest of interstate commerce such regulation be- 
comes necessary. In that case the court said, page 432 : 

" The interblending of operations In the conduct of interstate and local busi- 
ness by interstate carriers is strongly pressed upon our attention. It is urged 
that the same right of way, terminals, rails, bridges, and stations are provided 
for both classes of traffic; that the proportion of each sort of business varies 
from year to year and, Indeed, from day to day ; that no division of the plant, 
no apportionment of it between Interstate and local traffic, can be made to-day 
which will hold to-morrow; that terminals, facilities, and connections in one- 
State aid the carrier's entire business and are an element of value with 
respect to the whole proi)erty and the business in other States : that securitie.s 
are issued against the entire line of the carrier and can not be divided by 
States ; that tariffs should be made w^th a view to all the traffic of the road 
and should be fair as between through and short-haul business; and that, in 
substance, no regulation of rates can be just which does not take into con- 
sideration the whole field of the carrier's operations, Irrespective of State 
lines. The force of these contentions is emphasized In these cases and in others-- 
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of like nature by the extreme difficulty and intricacy of the calculations which 
must be made in the effort to establish a segregation of intrastate business for 
the purpose of determining the return to which the carrier is properly entitled 
therefrom. 

" But these considerations are for the practical Judgment of Congress in de- 
termining the extent of the regulation necessary under existing conditions of 
transportation to conserve and promote the interests of interstate commerce. 
If the situation has become such by reason of the interblending of the interstate 
and intrastate operations of interstate carriers, that adequate regulation of 
their interstate rates can not be maintained without imposing requirements 
with respect to their intrastate rates which substantially affect the former, it is 
for Congress to determine, within the limits of its constitutional authority over 
interstate commerce and its instruments the measure of the regulation it should 
supply. It is the function of this court to interpret and apply the law already 
enacted, but not under the guise of construction to provide a more compre- 
h^isive scheme of regulation than Congress has decided upon. Nor, in the 
absence of Federal action, may we deny effect to the laws of the State enacted 
within the field which it is entitled to occupy until its authority is limited 
through the exertion by Congress of its paramount constitutional power." 

From the debates, committee reports, and the act itself Congress evidently 
■concluded that a crisis threatened the transportation of the country. Notwith- 
standing the constant efforts of the railroad administration to improve condi- 
tions, and because of the mounting cost of operation, the excess of operating 
expenses over revenues during the period of Federal control and after was 
steadily increasing, resulting in great losses to the Government. The primary 
purpose of Congress was to return the roads to private ownership surrounde<l 
by such safeguards as would assure the people of the whole country adequate 
iservice. To rehabilitate the railroads so that they might perform the duties 
necessary to the very life of the Nation, Congress determined upon a definite 
plan. It extended the guaranty period for six months beyond the termination 
of Federal control. . It directed us to initiate, modify, establish, or adjust rates 
so that carriers as a whole (or as a whole in each of such rate groups or terri- 
tories as we may from time to time designate) will, under honest, eflicient, and 
•economical management and reasonable expenditures for maintenance of way, 
structures, and equipment, earn an aggregate annual net railwrfy operating 
income equal as nearly as may be to a fair return upon the aggregate value of 
the railway property of such carriers held for and used in the service of trans- 
portation. It provided that in determining the fair return to the carrier we 
"•* shall give due consideration, among other things, to the transportation needs 
of the country and the necessity *  * of enlarging such facilities in order to 
provide the people of the United States with adequate transportation.'* It 
directed us to take as such fair return for two years beginning March 1, 1920, a 
sum equal to 5i per cent of the aggregate value of the carriers* property, and 
authorized us, in our discretion, to add thereto a sum equal to one-half of 1 
per cent of such value to make provision for improvements, betterments, or 
equipment. 

The terms of the act are sufiiciently broad to forbid unjust discrimination 
against interstate commerce without reference to particular persons or locali- 
ties. Considering the conditions existing at the time of the passage of the act, 
the purpose of the act to correct those conditions, and the legislative scheme 
adopted by Congress to carry out that purpose, we have no doubt that Congress 
meant to give full import to the language used, and that the prohibition against 
"•• undue, unreasonable, or unjust discrimination against interstate or foreign 
commerce ** is not limited to particular persons or localities, but is applicable 
to such discrimination against Interstate or foreign commerce in their broad 
<3eftnltions. 

This construction of the act can not be said to be an encroachment on State 
rights. The power to regulate interstate commerce was granted Congress 
chiefly as a means of protection against commercial hostilities and reprisals 
between the various States which overwhelmed the Confederation and threat- 
ened the commercial destruction of some of the State. The existence of that 
exclusive power In Congress is of greater importance now than at the time of 
the adoption of the Constitution, for the protection of the States themselves. 
To-dny rallnnids run the length and breadth of the country. Many of the roads 
traveiW witli their own lines a number of States. Even though a carrier's 
rails may bo cnnlined wholly within a State, it is ordinarily nn important I'nk 
in tlie transi)ortation of commerce from and to other States. Fiach State, there- 
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fore, is vitally interested in the transportation conditions in the other. A nar- 
row or selfish policy with respect to the transportation instrumentalities within 
a State may cripple or suppress the commerce of the other States. It was 
stated on argument that about 81 States had permitted the same increases in 
fares as we fixed in Increased Rates, 1920, supra. Are the transportation 
facilities of these States and of the Nation to be put in jeopardy by reason of 
the failure of the other States to conform to the plan adopted by the Congress 
for the welfare of the Nation as a whole? The States gave to Congress the 
power to protect and promote the instrumentalities of interstate commerce and 
as the State rights they look to Congress to exercise that power. 

In our decision in Increased Rates, 1920, we fixed the increases in rates> 
fares, and charges necessary to comply with the act. It must be remembered 
that in fixing those increases we were acting within our power "to prescribe 
just and reasonable rates." , The resulting rates therefore become, in effect, 
what Congress has deemed on the whole necessary to yield the carriers the 
prescribed return on the value of their property. 

It is further urged that in Increased Rates, 1920, we did not find the value of 
any railroad property in the State of Illinois or elsewhere in the eastern or 
western groups as designated in that report. We were directed to prescribe 
rates so that in the aggregate they would yield a certain return, as nearly as 
may be, " upon the aggregate value of the railway property of such carriers 
held for and used in the service of transportation." We understand the inter- 
state commerce act to require us to determine upon a valuation for the total 
property of the carriers and not for the property that might by some necessarily 
arbitrary method or formula be assigned to interstate traffic, and that is the 
course we followed in arriving at the estimated value used in Increased Rates, 
1920. 

In that case, conformably to the act, in the exercise of our power to pre- 
scribe just and reasonable rates, we determined the increased fares that were 
necessary in order that the passenger trafllc should contribute its proper pro- 
portion to a fair return on the aggregate property value. If, without good 
reason, the fares within a State are lower than those authorized and estab- 
lished for interstate application, intrastate passenger traflic will not contribute 
its just share to the passenger revenues of the carriers, and the carriers may not 
earn the statutory return without further increases in the transportation charges 
on other traffic, including interstate commerce, thus unjustly discriminating 
against such commerce. Such a situation will also result, as the record dis- 
closes, in depleting the revenues from interstate commerce by diverting to 
intrastate channels what otherwise would form part of interstate passenger 
traffic. Thus, the existence, side by side with interstate fares, of intrastate 
fares fixed at a lower level constitutes an obstruction to interstate commerce, 
thereby unduly, unreasonably, and unjustly discriminating against such com- 
merce, in contravention of the act. 

In Increased Rates, 1920, page 254, in approving freight-rate increases c»f 
electric lines equal to those approved for trunlt lines in the same territory, 
wc said that this was " not to be construed as an expression of disapproval of 
increases, made or proposed in the regular manner, in the passenger fares of 
electric lines." There was, however, no approval of increases in such fares. 
Of the two electric lines hereinbefore mentioned, the Chicago. Lake Shore & 
South Bend appears to hnve taken tlie 20 per cent increase in its Interstate 
ffire.s; but, no such increase having been approved, none of the electric lines 
is included in our Undiui^^s herein. Also. O'lr findings herein, otherwise than 
as TjO surcharges hereinafter mentioned, will relate only to the standard local 
jind interline fares, exclusive of excursion, convention, and other fares for 
special occasions, conmiutation and other multiple forms of tickets, extm fares 
on limited trains, and club-car charges. The excluded fares and cliarj^ea will 
be reserved for further consideration. 

We find that there are no conditions within Illinois justifying? the m.^inte- 
nance of lower intrastate passenger fares therein than the fares applicable 
to the interstate transportation of passengers lo, from, or through the State; 
and that the maintenance of such intrastate fares lower than the just and 
reasonable interstate fares and chtirges established by the carriers pursuant 
to Ex parte 74 gives an undue preference and advantage tjo iiersons travel Ini; 
in intrastate commerce in Illinois and subjects persons traveling in interstate 
commerce to, from, or through the State to undue prejudice and disadvantage, 
and unjustly discriminates against interstate commerce ; which undue prejudice 
and unjust discrimination should be removed. 
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We are of opinion and further find that, tjo remove the undue prejudice and 
unjust discrimination found to exist, the present rares for the intrastate trans- 
portation of passengers in Illinois should be Increased in amounts which shall 
correspond with the increases heretofore made as aforesaid in interstate pas- 
senger fares; and that surcharges upon the contemporaneous charges for 
space occupied by passengers traveling in intrastate commerce in sleeping cars 
and parlor cars in Illinois, amounting to 50 per cent of such charges, should 
be established, such surcharges to accrue to the rail lines. 

An order in accordance with the foregoing findings and conclusions will be 
entered. 

Eastman, commissioner, dissents. 

[Order. At a general session of the Interstate Commerce Commission, held at its oMce 
in Waahingrton, D. C, on the 13th day of November, A. D. 1920. No. 11703.] 

IN THE MATTEB OF INTRASTATE HATES WITHIN THE STATE OF ILLINOIS. 

This case being a proceeding instituted by the commission upon petition 
filed, and having been duly heard and submitted by the parties, and full, 
investigation of the matters and things involved having been had, and the 
commission having, on the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report is hereby referred 
to and made a part hereof: 

It is ordered that the following-named common carriers, parties to this pro- 
ceeding, namely, Alton & Southern Railroad Co. ; Atchison, Topeka & Santa Fe 
Railway Co.; Baltimore & Ohio Chicago Terminal Railroad Co.; Baltimore & 
Ohio Railroad Co.; Belt Railway of Chicago; Cape Girardeau Northern Rail- 
way Co. and J. W. Fristoe, receiver; Chesapeake & Ohio Railway Co. of 
Indiana; Chicago & Alton Railroad Co.; Chicago & Eastern Illinois Railroad 
Co. and W. J. Jackson, receiver ; Chicago & Illinois Midland Raihvay Co. ; 
Chicago & Illinois Western Railroad Co. ; Chicago & Western Indiana Railroad 
Co. ; Chicago, Burlington & Quincy Railroad Co. ; Chicago Great Western 
Railroad; Chicago, Indianapolis & Louisville Railway Co.; Chicago Junction 
Railway Co.; Chicago, Milwaukee & Gary Railway Co.; Chicago, Milwaukee 
& St. Paul Railway Co.; Chicago, Peoria & St. Louis Railroad Co. and B. 
Wilson and W. Cotter, receivers ; Chicago, Rock Island & Pacific Railway Co. ; 
Chicago Short Line Railway Co.; Chicago. Terre Haute & Southeastern Rail- 
way Co. ; Chicago, West Pullman & Southern Railroad Co. ; Chicago, Zeigler & 
Gulf Railroad Co.; Cincinnati, Indianapolis & Western Railioad Co.; Cleve- 
land, Cincinnati, Chicago & St. Louis Railway Co.; Davenport, Rock Island & 
Northwestern Railway Co. ; Depue & Northern Railroad Co. ; Detroit, Grand 
Haven & Milwaukee Railway Co. ; Elgin, Joliet & Eastern Railway Co. ; Erie 
Railroad Co. ; Galesburg & Great Eastern Railroad Co. ; Galesburg, Rockford 
& Northern Railroad Co.; Grand Trunk Western Railway Co. ;• Hanover Rail- 
way Co. ; Illinois Central Railroad Co. ; Illinois Midland Railw^ay ; Illinois 
Northern Railway Co.; Illinois Southern Railway Co. and W. W. Wheelock, 
receiver ; Illinois Terminal Railroad Co. ; Indiana Harbor Belt Railroad Co. ; 
Kansas & Sidell Railroad ; Lake Erie & Western Railroad Co. ; La Salle & 
liureau County Railroad Co. ; Litchfield & Madison Railway Co. ; Louisville & 
Nashville Railroad Co. ; ISIacomb, Industry & Littleton Railway Co. ; Marlon 
& Eastern Railroad Co.; Michigan Central Railroad Co.; Minneapolis & St. 
Louis Railroad Co.; Minneapolis, St. Paul & Sault Ste. Marie Railway Co.; 
Missouri & Illinois Bridge & Belt Railroad Co. ; Missouri Pacific Railroad Co. ; 
Mobile & Ohio Railroad Co.; New York Central Railroad Co.; New York, 
Chicago & St. Louis Railroad Co.; Paducah & Illinois Railroad; Palatine, 
Lake Zurich & Wauconda Railroad; Pennsylvania Railroad Co., Western 
IJnes; Peoria & Pekin Union Railway Co.; Peoria Railway Terminal Co.; 
Pere Marquette Railway Co.; Pontiac, Oxford & Northern Railway Co.; 
Quincy. Omaha & Kansas City Railroad Co.; St. Louis & O'Fallon Railway 
Co. : St. Louis Merchants' Bridge Terminal Railway Co. ; St. Louis South- 
western Railway Co. ; St. Louis, Troy & Eastern Railroad Co. ; Southern Ball- 
way Co.; Springfield Terminal Railway Co.; Terminal Railroad Association 
of St. Louis; Toledo, Peoria & Western Railway Co. and E. N. Armstrong, 
reo<»lver; Toledo, Saginaw & Muskegon Railway Co.; Toledo, St. Louis & 
Western Railroad Co. and W. L. Ross, receiver; Wabash, Chester & Western 
Ilaflroad Co. and J. F. Glister, receiver; and Wabash Railway Co., according 
as they respectively participate in the transportation, be, and they are hereby. 
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notified and required to cease and desist from practicing the undue prejudice, 
undue preference and advantage, and unjust discrimination found in said 
report to exist, and to establish, put in force, and maintain passenger fares 
for tlie transportation of passengers in intrastate comuit*rce witliin tlie State of 
Illinois which shall exceed the fares of the carriers now in force and appli- 
cable to such transportation in amounts corresponding to the increases here- 
tofore made by the carriers, now in effect, under Ex parte 74, referred to in 
said report, in said carriers' passenger fares for the transportation of pas- 
sengers in interstate commerce within the State of Illinois and between points 
in the State of Illinois and points in other States. 

It is further ordered that stiid carriers, according as they respectively par- 
ticipate in the transportation, be, and they are hereby, notified and required 
to cease and desist from practicing the undue prejudice, undue preference 
iind advantage, and unjust discrimination found in said report to exist, and 
to establish, put in force, and maintain surcharges upon the contemporaneous 
charges for space in sleeping cars and in parlor cars occupied by passengers 
traveling in intrastate commerce within the State of Illinois, such surcharges 
to amount to 50 per cent of the charges for such space and to accrue to the 
•respective railroad common carriers. 

It is further ordered that this order shall become effective on or before 
the 10th day of January, 1921, upon notice to this commission and to the 
general public by not less than five days' filing and posting In the manner pre- 
scribed In section 6 of the Interstate commerce act, and remain In force until 
the further order of this commission in the premises. 

And It Is further ordered that a copy of this order be served upon eacli of 
the common carriers parties to said proceeding. 

By the commission: 

Geobge B. McGinty, Secretary, 

[Interstate Commerce Commission. No. 11703.] 
In the Matter of Intrastate Rates Within the State of Illinois. 

Submitted December 14, 1920. Decided January 11, 1921. 

Certain rates and charges for freight services and transportation of Inilk and 
cream, required by State authority to be maintained by the respondent carr lei's 
within the State of Illinois, foimd to be lower than the corresponding rates 
and charges authorized in Ex parte 74, Increased Rates, 1920 (58 I. C. C. 220 
and 302), and to be unduly preferential of intrastate traffic and shippers and 
of localities within the State, unduly prejudicial to Interstate traffic and 
shippers and to localities outside the State, and unduly, unjustly, and unreason- 
ably to discriminate against interstate commerce. 

Appearances shown in previous report, 59 I. C. C, 350. 

suppij:mental report of the commission. 

McChord, commissioner: The question here is with respect to the charges 
for freight services and for the transportation of milk and cream Intrastate in 
Illinois as compared with the charges applied by the Illinois carriers to ship- 
ments moving in Interstate and foreign commerce. The like question as U» 
passenger fares has been In part disposed of in an earlier report. Intrastate 
Rates within Illinois (59 I. C, C. 350), and will be further considered in an- 
other supplemental report. 

In Ex parte 74, Increased Rates, 1920 (58 I. C. C. 220), decided July 29, 1920. 
this commission, under authority conferred upon it by the .Interstate com- 
merce act, divided the country Into four rate groups, namely, eastern, southern, 
western, and mountain-Pacific. We found, subject to a few minor qualifica- 
tions, that for freight services the carriers might Increase their charges 40 
per cent in the eastern group, 25 per cent In the southern group, 35 "pev cent 
in the western group, 25 per cent In the mountain-Pacific group, and 33i per 
cent between groups in cases where joint or single-line through rates applle<l. 
For other than fre'ght services wo prescril)ed uniform increases for the entire 
country. We held that excess-baggage rates might be increased 20 per cent, 
provided that where stated as a percentage of or dependent upon passenger 
fares the increase in the latter would automatically effect the increase in the 
excess-baggage charges. On milk and cream, which are usually carried in 
passenger trains and the revenue from which is not included In freight reve- 
nue, we authorized an Increase in rates of 20 per ct^nt. It was our conclusion 
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tliat these various increases would result in transportation charges "not un- 
reasonable in the aggregate under section 1 of the act and would enable the 
carriers in the respective groups, under honest, efficient, and economical man- 
agement and reasonable expenditures for maintenance of way, structures, and 
equipment, to earn an aggregate annual railway operating Income equal, as 
nearly as may be, to a return of 5i per cent upon the aggregate value, for the 
purposes of this proceeding, of the railway property of such carriers held for 
and used in the service of transportation and one-half of 1 per cent In addi- 
tion." The increased rates and charges were put into effect, interstate, August 
26, 1920. 

After our decision was announced some question arose as to what Increase 
in chaprges for freight services was Intended for what has long been known as 
the Illinois district, which Includes the State of Illinois and certain adjacent 
territoo'.* The uncertainty grew out of the fact that the boundary line we had 
drawn between the eastera and the western groups cut the Illinois district in 
two, as it extended from the mouth of the Illinois River at or near Grafton. 
111., thence via the Illinois River to Pekln, 111., and thence south and east of 
the Atchison, Topeka & Santa Fe Railway from Pekln through Jollet and 
Streator to Chicago, 111. This line appeared to us to represent In a general 
way the western termini of lines in the eastern district. Upon request for a 
definite announcement, the question as to what Increase should apply In the 
Illinois district was given si)ecial consideration. In a supplemental report. 
Authority to Increase Rates (58 I. C. C. 302, Aug. 11, 1920), we held that the 
Illinois district should be considered as within the eastern group for the 
purposes of applying the increases on Interstate traffic between points in that 
district and on traffic between points in the Illinois district on the one hand 
and points In official classification territory east of the Indiana-Illinois State 
line on the other, and that increases of 40 per cent might be made in the rates 
and that points within the Illinois district should be treated as in the western 
jn'oup on traffic subject to joint or single-line through rates between points In 
that district on the one hand and points lying within the boundaries of the 
western group (west or north of the Illinois district) on the other, and that 
increases of 35 per cent might be made in the rates on such traffic. In other 
words, we held that these Increases would be necessary to yield the prescribed 
return for the carriers concerned. 

The Increases for the Illinois district were not to be applied to the rate 
structure in that district as It existed at the time our decisions were announced, 
but certain preliminary readjustments were expected, which we shall proceed 
to explain. Until early in 1920 the rates in effect throughout the Illinois dis- 
trict were in general those which had been prescribed or allowed by the Public 
Utilities Commission of Illinois for intrastate traffic, plus the increases pro- 
vided by General Order No. 28 of the Director General of Railroads, effective 
June 25, 1918. The class rates, which were governed by the so-called Illinois 
-classification, upon the whole were perhaps 15 or 20 per cent lower than those 
applied in what is known as central territory, embracing generally Indiana, 
Ohio, Michigan, and points In western New York, Pennsylvania, and West Vir- 
fdnla ; and when considered in connection with the lower ratings in the Illinois 
classification than those obtaining In the official classification the actual rates 
charged In the Illinois district were perhaps 36 per cent lower than in central 
territory. The commodity rates also, in Illinois district, upon the whole ap- 
peared relatively lower than In central territory. In lU'nols Classification (55 
I C. C. 290; 56 I. C. C. 202 and 687) a proceeding instituted by us at the re- 
quest of tlie director general to determine what classification and what scale of 
claHK and commodity rates would be proper for the Illinois district to remove 
nllegeil undue prejudice to Indiana and its shippers, we recommended that the 
district be divided by a line drawn along the Illinois River from Its junction 
with the Mississippi to Pekin, 111., and thence via the line of the Atchison, To- 
peka & Santa Fe Railway through Jollet and Streator to Chicago, III., which 
was substantially the line later used In connection with the grouping of the 
country, as above referred to, for the purposes of Increased Rates, 1920, supra ; 



» Points in the Chicago switching district in Indiana; points in^JV isconsin on and south 
ot th^ Chicago, Milwaukee & St. Paul Railway. Milwaukee to Madison, tlie Chicago & 
North WVstern Railway. Madison to DodgevUle, and on and east of the Illlnolj I entral. 
ikKliJevllle to the Illinois State line: «1ho nolnts on tbf wr^st bank of the Ml8s<P«ipn1 
UiTer to which joint through rates subject to the official claaslflcatlon are now In 
4>fr^t from points in trunk line and central territories. 

97096— 22— PT 1 19 
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that the Illinois classlflcatlon and tlie Illinois district scale uf class rates be 
canceled and that south of the line above described the official classification 
and the central territory scale of class rates, referred to in the report as the 
Disque scale, be applied ; that north of said line the western classification and 
some scale of class rates that would hannonize with the rates in Iowa and Wis- 
consin be adopted ; that the latter classification and scale be used from the sec- 
tion north of the line to the section south of the line; and that from the sec- 
tion south of the line to the section north of the line the official clasaiflcatiou 
and the central territory scale be applied. As to most commodity rates no 
changes were recommended, for the reason that the record then before us did 
not warrant a definite conclusion that the lower basis in Illinois was actually 
injurious or prejudicial to Indiana within the meaning of section 3 of the inter- 
state commerce act. 

In February, 1920, the carriers put our recommendations into effect so far 
as they related to the establishment of the official classification and the cen- 
tral territory scale of rates in the southern section and from the southern to 
the northern section; but they made no change in the rates In the northern 
section or from that section to the southern section, for the reason that an 
appropriate scale had not been devised and agreed upon by the parties in inter- 
est. A number of conferences were had between representatives of the Illinois 
commission, shippers and carriers, and this commission, and a formal hearing 
was held by the Illinois commission. Finally, a compromise scale of 10 classes, 
for application throughout the Illinois district on both State and interstate 
traffic, was agreed to by the principal parties concerned. The compromise 
scale was the same as the central territory scale on the first five classes, while 
the five lower classes were graded down in accordance with fixed percentages 
of first class. The entire scale was to be governed by a new Illinois classifica- 
tion acceptable to all parties. This new classification is understood to conform 
to the official classification, except where the competition from the west that 
was met by Illinois distributors has made it desirable to use the ratings pro- 
vided in western classification, in which case the western classification ratings 
have been adopted for the entire Illinois district. On many important articles 
of traffic this classification affords Illinois shippers lower ratings than apply 
generally east of the Mississippi River. In a letter dated June 17, 1920, to the 
parties in the case referred to we sanctioned the establishment of this basis 
instead of that we had formally recommended, and it received the sanction of 
the Illinois commission August 3, 1920. The new class rates on this basis 
were put into effect August 25, 1920. In the northern section of the Illinois 
district this meant an average increase of perhaps 16 per cent ; in the southern 
section there were some comparatively unimportant reductions on the lower 
classes. It was understood when these rates were authorized that they would 
be the basis upon which such general increases as might later be allowed by 
both commissions would be built. 

In the meantime the carriers operating in the State of Illinois had pending 
before the Illinois commission an application for the same increases in intra- 
state transportation charges as we should find and later found reasonable for 
interstate application in the eastern district. On August 10 that commission 
authorized a " temporary " * increase of 33i per cent in the rates above referred 
to and in all rates and charges for freight services in effect at the end of Fed- 
eral control, February 29, 1920, or made effective subsequently with the au- 
thority or at the direction of the Illinois commission. An increase of 20 per 
cent in excess-baggage charges was also authorized. Except as to excess- 
baggage charges stated in percentages of passenger fares, which therefore 



2 The order of the Illinois commission provided in part as follows : *' It Is further 
ordered that this cause be set down for hearinj? at Chicago, 111., on Thursday, Oct. 21, 
1920 [later changed to Sept. 22, 1920], at 10 o'clock a. m., and the aforesaid carriers 
are directed to present at that time more specific evidence as to the valuation of their 
properties within the State of Illinois, and as to operating revenues and operating ex- 
pei)ses within this State. They are also directed to present more specifle evidence from 
which the commission may determine as accurately as may be possible the facts relative 
to that portion of their business which Is subject to the control of this commission. 
Illustrating one of the subjects as to which, In our opinion, additional proof is required, 
we direct the attention of the aforesaid carriers to pp. 344 to 347 of the Congressional 
Record of Dec. 9, 1919. The order in this case has been made upon a showing of grave 
emergency and upon a record which In Important respects is unsatisfactory and Incom- 
plete, an^ the further continuance of the authority herein contained Is conditioned upon 
the presentation by the petitioners and Interveners at as early a date as Is possible of 
the evidence which compiles substantially with the rules which this commission is re- 
quired to follow In making valuations of property for rate making and in fizlng permanent 
rates." 
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were not changed, tariffs were filed giving effect to these increases August 26, 
1920, the date on which the interstate increases were made. On milk and 
cream the Illinois commission permitted no increases. 

As stated in our previous report herein, this proceeding was subsequently 
instituted by us upon the petition of the steam railroads in Illinois, together 
with the Chicago, Lake Shore & South Bend Railway, an electric line ; and the 
receiver of the Aurora, Elgin & Chicago Railroad intervened, seeking the same 
relief, so far as the electric third-rail division of that road is concerned, as 
might be granted the other carriers. 

It will be observed that the increase of 33| per cent granted by the Illinois 
commission in charges for freight ser>'ices was the same as that authorized 
by us for application to joint or single-line through rates between general rate 
gi-oups. It is stated on behalf of the Illinois commission that it adopted this 
figure largely because in our original report in Increased Rates, 1920, supra, 
part of Illinois was recognized as in western territory and part as in eastern 
territory, thus making much of the Intrastate traflfic intergroup. The further 
statement is made on behalf of the Illinois commission that the conclusion it 
reached was believed to be In conformity with the conclusion announced In 
our original report. At the time it rendered its decision the Illinois commis- 
sion was not advised of our supplemental report fixing 40 per cent as the 
proper increase for the Illinois district. Subsequently that commission re- 
opened its case for further consideration in the light of our supplemental re- 
port, and further hearing was ha4 September 2, 1920, in which a representative 
of this commission, at the invitation of the Illinois commission, partclpated. 
When the instant case came on for hearing the Illinois commission had not 
rendered a supplemental decision, and it requested a continuance in order 
that it might have time to receive and consider certain data as to value and as 
to the revenues and expenses of the lines In IlUngis, upon which it might base 
its final conclusion. This case was accordingly continued to October 6, and 
then to- October 7, 1920, at which time we were again advised that the Illinois 
commission had not reached a final decision. Our hearing, however, was com- 
pleted on that date. 

On October 18 the Illinois commission issued its supplemental order, which, 
in accordance with permission given at the hearing, was filed in the record in 
this case. This supplemental order ^lodified the previous order in that it 
prescribed for intrastate- application, in lieu of the 33^ per cent increase, a 
new scale of class rates and seven different scales of commodity rates on a 
number of important articles of traffic. It was stated in the report of the 
Illinois commission that these schedules? would not increase intrastate rates 
40 per cent, but would increase them in excess of 35 per cent. The carriers 
assert that the new scales will yield less than 33i per cent, but the data upon 
which they ba«e this conclusion are subject to serious question. Rates 
an<l charges for all freight services, other than covered by the new scales, 
were, siibjtKJt to a few minor qualiftcutions, authorized to be increased 35 
per cent, which was the amount of the increase we found would be proper for 
the western district in Increased Rates. 1920, supra. Incidently, considerably 
more than one-half of the railroad mileage in Illinois is that of western lines. 
The new rates, like those first prescribed, were understood to be temporary,* 
Tariffs were filed In accordance with the Illinois commission's supplemental 
order and, subject to a few exceptions,* became effective November 15, 1920. 

 « ' 

* In this conni'ctlon. nf ter referring to the " necessity of the carriers making out a 
case which compiles with the rules dt which this [the State] commission is (governed 
under the State statute from which it derives its authority," the Illinois commission said : 

** This case, therefore, will he set for further hearing and the carriers required to 
sobmit proof complying with the principles above stated. Adequate time will l>e given 
for this purpose, and unless the temporary rates which have been permitted to go into 
effect and to continue as modified by this order are sustained by competent and sufficient 
proof, the authority for the same, so far as it may depend upon the order of this com- 
mission, musit be withdrawn." 

*(a) Coal and articles taking coal rates, effective date postponed until Jan. 16, subject 
to further bearings and conferences in the meantime, (b) At a conference between rep- 
resentativrs of shippers and carriers and representatives of the Illinois commission and 
this commission the representative of the Illinois commission stated he would recommend 
to bin commission an Increase of 40 per cent in the rates on grain to St. Louis and Cairo 
tt>r the purpose of working out an equalization of a troublesome situation which was the 
subject of the conference. In the meantime the effective date of all of the balance of the 
fratn rates provided for in the Illinois commission's supplemental order was postponed 
until Dec. lo. Tariffs carrying out the adjustment agreed upon 'were subsequently filed 
and nrc now in effect. 
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Evidence offered by the carriers indicates tliat if tlie cliarges for freight 
services and the rates on milk and cream tliat were in effect at the time of the 
hearing are continued for one year, and tliere is the same intrastate movement 
during that year as in the calendar year 1919, tlie loss to the carriers, due to 
their failure to secure tiie same increases intrastate as Interstate, will be about 
$3,000,000. Stated otherwipe, if the increased charges sought are proper but 
are not put into effect, rates on the other traffic of the carriers that serve 
Illinois must be disproportionately increased. 

All the Illinois carriers involved are engaged in the handling of both State 
and interstate traffic. Generally the same train and often the same car that 
carries the intrastate traffic carries the interstate traffic. 

Near the borders of the State of Illinois are such points as St. Louis and 
Hannibal, Mo.; Keokuk, Davenport, Muscatine, Burlington, Dubuque, and 
Clinton, Iowa ; Beloit, Janesville, Madison, and Milwaukee, Wis. ; Gary, Indiana 
Harbor, Hammond, Whiting, Lafayette, Terre Haute, and Evansville, Ind. ; and 
Paducah, Ky. All, or practically all, such points are in constant competi 
tion, more or less, with citits in Illinois for i>opulation, Industrial development, 
and business growth. 

When individual manufacturers, jobbers, and dealers in these cities outside 
the State draw their coal, for instance, from Illinois mines they must pay 
relatively greater increases than their competitors just across the border in 
Illinois, and in shipping their goods into Illinois they must pay relatively more 
than the Illinois distributors. Thujs a double rate disadvantage is put upon 
the interstate shipper and his locality. As every business man knows, a com- 
lietitor must often, if not generally, absorb the difference in freight rates 
against him or withdraw from the field. That such differences are prejudicial 
is a matter of common knowledge. 

One of the most important Instances of discrimination is found in the Chicago 
industrial district, which incliides not only territory in Illinois in and about the 
city of Chicago, but reaches across the State line into Indiana, embracing such 
points as Gary, Indiana Harbor, and Hammond, with their great steel mills 
and other industries. These industries, when they located in these outlying 
districts, did so with the distinct understanding that they would forever be 
treated, from a rate standpoint, like all other points in the Chicago district, as 
though they were located within the city of Chicago. That is, Chicago 
rates were to apply to and from the entire industrial district. This arrange- 
ment had been adhered to in good faith for many years, but on August 26, 
1920, the date on which the increases were made effective on both State and 
interstate traffic, the long-.standing parity was destroyed so far as traffic to 
and from points in Illinois was concerned, by the carriers increasing the ratios 
between the Indiana points in the Chicago district and all stations in Illinois 
40 per cent, under our finding, and between the Illinois points in that district 
and all stations in Illinois a lower percentage, under the Illinois commission's 
finding. That this treatment of the Indiana cities puts a cloud on their 
prospects and injures the ability of their industries to do business in Illinois 
against competitors favored by lower rates intrastate can not be denied. 

St. Louis, Mo., and East St. Louis, 111., are practically one community, yet the 
former's rates to and from points in Illinois 'have been increased 40 per cent 
and the latter' s materially less. The effect, of course, is similar to that in the 
•Chicago district. For instance, prior to August 26 the rates on coal from the 
Illinois mines to St. Louis were but 20 cents per cent higher than to East ^t 
Louis, but since that date they have been 34 cents higher, not because of any 
change in conditions of transportation, but because the Illinois commission's 
judgment as to what was a reasonable increase happened to be different from 

ours. 

Situations such as above described can be found at various points around the 
borders of the State. 

Disparities between Illinois Intrastate rates to and from Chicago and inter- 
state rates between Illinois points and St. Louis were the subject of litigation 
in Business Men's League of St. Louis t\ A., T. & S. F. Ry. Co. (44 I. O. 308). 
wherein we found that the then existing adjustment was unduly prejudicial 
to St Louis. The present rates present a similar situation. 

In Illinois Classification, supra, it appeared that Indiana jobbers were ship- 
ping into Illinois in competition with Illinois shippers, but were confronted with 
relatively higher rates than were paid by their Illinois competitors to points 
in the same State. Except as to commodity rates in general, the situation 
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was remedied as explained earlier in this report, but a similar difficulty has 
now been created. 

Certain routes from Illinois coal mines to Illinois destinations are interstate 
while others are intrastate. Prior to August 26 the rates in most instances 
were the same via the different routes, but since that date the interstate rates 
from a given mine or group of mines are higher than the intrastate rates. 
The result is that interstate traffic has been practically destroyed by the coal 
being diverted to the intrastate routes. In other words, the intrastate business 
increases while the interstate traffic decreases. By the same token the intra- 
state rates jeopardize the interstate rates in that the interstate carriers must 
make the intrastate rates the measure of their interstate rates in order to secure 
part of the busdness. 

Producers of coal In Indiana compete with producers in Illinois in shipping 
to Illinois points. The interstate shippers are at a greater disadvantage 
tlian before August 26, because of the relatively greater rate increases they 
have been called upon to bear. Producers in the northern Illinois field, how- 
ever, which comprises mines located in Marshall, La Salle, Woodford, Grundy, 
and Bureau Counties, offered evidence to prove that the intrastate rates from 
their mines to points in northern Illinois were not unreasonably preferential, 
and that no further increase should be allowed in such rates. These rates have 
been subjected to relatively greater increases in recent years than have the 
rates from the Indiana mines. In the following table the preesnt rates from 
the comx)eting mines to Chicago are compared with the rates formerly in effect : 
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Illinois. 

laoO 

.77 
1.40 


Interstate from Indiana sroiips. 




Clinton. 


Linton. 


Princeton. 


In 1910 


SO. 70 
.97 

1.78 

• 


laso 


itlS7 


On June 24, 1918 


1.07 . 1.14 


At present 


1. 92 2. 015 







Since June 24, 1918, the rates from northern Illinois to Chicago have been 
increased 82 per cent, while the rates from the Princeton group, in Indiana, 
have been increased only 77 per cent. If we look to the total increases since 
1910, we find that the northern Illinois rate has been increased 180 per cent and 
the Princeton rate 130 per cent. The percentage of increase from each pro- 
ducing group to Chicago since June 24. 1920, and also since 1910, are shown 
below: 
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Linton. 

Percent. 
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140 
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In 1910 the rates from the northern Illinois mines to Chicago were 71 per 
cent of the rates from the Clinton group, but at present they are 79 per cent. 
The changed percentage relationships from the several groups to Chicago arc 
shown below ; that is, the northern Illinois rates were the following percentages 
of the Indiana rates: 
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However, notwithstanding the fact that the northern Illinois mines have been 
subjected to greater percentage increases, the differentials between the Indiana 
and the Illinois mines were increased on August 26, greatly to the detriment of 
the Indiana mines. The following table shows the differentials against In- 
diana on traffic to Chicago before and after the increase : 





Clinton. 
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The differentials, rather than the rates themselves, are the matters which 
concern the coal producers. All of the above statements as to present rates 
are based on a 33i per cent increase within Illinois. A 3o per cent increase was 
later allowed and resulted in slijrhtly modifietl figures. The matter of coal 
rates is still pending before the Illinois commission. 

Grain and grain-products rates in lUinos which before August 26 were on a 
parity with the interstate rates were ou that date made generally 0.5 cent per 
100 pounds lower than the the inter.state rates. These commodities are sold 
on narrow margins of profit and small rate differences result in difficulties as 
between competing markets. The s tuation. in so far as it affects East St. 
Louis, Cairo, 111., and several other markets, was made the subject of confer- 
ence, and the rates to those points have, with the permission of the Illinois 
commission, been increased 40 per cent, thus removing the cause of complaint 
as to them. 

In our second supplemental report in Illinois Classification (56 I. C. C. 687 ^ 
we found that the adjustment of brick rates from Illinois and Indiana produc- 
ing points to various destinations in Illinois was unduly prejudicial to the 
Indiana producers. We recommended to the director general that, pending 
the outsome in docket No. 10733, in which the whole situation was and still 
is under consideration, a rate of $1.40 per net ton be established on brick, 
other than common, from the Indiana and Illinois producing points to Chicago, 
and that rate was put into effect. On August 26, 1920, the rate from the In- 
diana points became $1.96, while that from the Illinois points became $1,865. 
This situat.'on would be corrected by a 40 per cent increase in the Illinois intra- 
state rates in effect August 25, 1920. 

The various rate situations hereinbefore described are cited as example*:. 
Others of the same general character are shown b.v the record, and many others 
could be found. The contention is made by the Illinois interests that we should 
limit any finding of undue prejudice to the localities specifically shown to be 
affected. To our views upon the law of the case, as expressed in our previous 
report herein and in Rates, Fares, and Charges of N. Y. C. R. R. Co. (59 I. C. C. 
290), we may add that the instances pouted out are merely typical of a condi- 
tion that is general. The rates to and from the various points on any given 
commodity, both state and interstate, local and jont. are closely relateil and 
interrelated, and the creation of material differences between them is sub- 
versive of established and sound economic and commercial cimditions, result- 
ing in a situation which could not i*easonably be approved. 

The Illnois commission points out that there are some instances where indi- 
vidual iitrastate rates in that State, even with the lesser increases allowed by 
it, happen to be as high as or higher than those applicable interstate for equal 
distances : but it is not claimed that this is true of the general body of rates. 
The appl cation of lower rates intrastate in Illinois than for similar hauls 
interstate in the Illinois district and central territory is general, and even with 
increases in the amounts allowed by us in Increased Rates, 1920, and Authority 
to Increase Rates, supra, the intrastate rates on most of the important articles 
of traffic in Illinois would still be lower than the interstate rates in central 
territory. The differences are due in large part to the failure of the Illinois 
commission to grant the same increases in recent yeai*s as have been authorized 
by us. 

Evidence was offered by the Illinois commission as to traffic density, showing 
that the western and southern lines have a density in Illinois much gretLiet 
than the average on their entire systems and greater than the eastern lines 
have in Illinois. The figures for Illinois do not represent merely intrastate 
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traffic, but all traffic that moves within, into, out of, or through the State. 
The traffic density on the eastern lines in Illinois is, in general, much less 
than on their entire systems, and the figures do not indicate to us that Illinois 
sffould have a lower basis of rates than obtains in the territory east thereof. 

The Illinois commission also points out situations arising from the 40 per cent 
increase in the Illinois district as compared with the 35 per cent increase be- 
tween Illinois and points in western territory and the 33i per cent increase 
between Illinois and southern territory, pursuant to Increased Rates, 1920. 
The rate from Chicago to Davenport, involving a haul entirely within the 
Illinois district, takes an increase of 40 per cent, whereas from Chicago to 
points in Iowa just west of Davenport and in competition with it the Increase 
has been but 35 per cent, thus lessening the rate difference that formerly 
existed in favor of Davenport. Rates on coal from Kentucky 3Qelds to IlUnofs 
points, involving hauls from the southern territory into the eastern territory, 
were increased 33J per cent, as against the increase of 40 per cent sought 
within Illinois. These situations are considered by that commission as justify- 
ing an intermed'ate percentage increase intrastate in Illinois as a border State. 
Situations of the kind cited are, of course, general and can be found at all 
points along the northern, western, and southern borders of the Illinois district, 
and, in fact, at any place in the country where any two of the rate groups fixed 
in Increased Rates. 1920, supra, adjoin. The difficulty could have been avoided 
only by a horizontal increase for the entire country. This was recognized in 
our report. 

Some readjustments may be ^appropriate in individual instances where sub- 
stantial injury results. An approval of the Illinois commission's rates would 
mean the approval of lower rates in Illinois, and indirectly lower rates per- 
haps west of the Mississippi River, than in official classification territory. 
Such inequalities as call for readjustment may be brought to our attention in 
the appropriate way and dealt with as occasion requires. 

After the Illinois commission's first order was issued the Public Service 
Commission of Indiana rendered its report on an application for increases to 
the extent authorized by us. The Indiana commission declined to grant such 
Increases and expressly indicated in its report that it was controlled by the 
act' on of the Illinois commission and by the existence of lower Intrastate rates 
in Illinois than In Indiana. In other words, the Indiana commission felt that 
in justice to the citizens of Indiana It could nqt permit higher rates within that 
State than applied within the State of Illinois. It requires no stretch of the 
imagination to realize what would be the situation if every State in the Union 
would take similar action,- savoring of reprisal and retaliation, thus requiring 
the imposition upon interstate traffic of unreasonably disproportionate increases 
In order to insure the prescribed return. It was just such a situation that 
Congress sought to prevent when it enacted the statutory provisions with which 
we are here concerned. 

In Indianapolis Chamber of Commerce v. C, C, C. & St. L. Ry. Co. (60 I. C. C. 
67 ) . decided December 30, 1920, we found, inter alia, that the rates on cattle 
and hogs. In carloads, from certain points in Illinois to Indianapolis, Ind., 
were just and I'easonable, but that the relationship between those rates and the 
intrastate rates from the same originating territory to Chicago, East St. Louis, 
and Peoria, 111., subjected Indianapolis and shippers there located to undue 
prejudice and disadvantage, to the undue preference and advantage of the 
above-named Illinois destinations. To correct the maladjustment we prescribed 
the application to the intrastate traffic of rates on the interstate basis, and our 
findings and conclusions in the instant case are in harmony therewith. 

I'pon this record we find no conditions within Illinois so different from those 
afl'efting interstate traffic as to justify the present differences In rates. Illinois 
Intrastate traffic is not contributing its just proportion of the revenues of the 
earners, measured by the statutory rate of return '* upon the aggregate value 
of the railway property of such carriers held for and used in the service of 
transportation." The record establishes that the present intrastate charges for 
freight services and for the transportation of milk and cream by the steam rail- 
roads subject to our jurisdiction and by the Chicago, Lake Shore & South 
Kwid Railway and the receiver of the Aurora, Elgin & Chicago Railroad on 
the third-rail division of that line in Illinois, lower than the just and reason- 
iilile corresponding Interstate rates and charges authorized In and establlshe*! 
In the eastern group, Including the Illinois district, pursuant to Ex parte 74. 
afford intrastate traffic and shippers and localities within the State undue 
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preference and subject Interstate traffic and shippers and localities outside the 
State to undue prejudice, and unduly, unjustly, and unreasonably discriminate 
against interstate commerce. 

We are of opinion and find that to remove the unlawful preference, prejudice, 
and discrimination found to exist, charges for freight services and rates for 
the transportation of milk and cream intrastate in Illinois, in eiTect August 25, 
1920, should be increased in amounts corresponding to those authorized in 
Increased Rates, 1920, and Autliority to Increase Rates, supra, with respect 
to the interstate rates and charges in the eastern group and including tlie 
Illinois district. These findings shall not, however, be construed as prohibiting 
the restoration or establishment of proper differentials as between coal mines 
in Illinois and Indiana. 

An appropriate order will be entered. 

Hall, Eastman, and Potter, commissioners, dissent. 

[Order. .At a sreneral session of the Interstate Commerce rommi^sion. held at its office 
in Washington, D. C, on the 11th day of January, A. D. 1921. No, 11703.1 

IN THE MATTER OF INTRASTATE RATES WITHIN THE STATE OF ILLINOIS. 

This case being a proceeding instituted by the commission upon petition filed, 
and having been duly heard and submitted by the parties, and full investigation 
of the matters and things involved having been ha4. and the commission having, 
on the date hereof, made and filed a report containing its findings of fact and 
conclusions thereon, wh!ch said report is hereby i*eferred to and made a part 
hereof : 

It is ordered that the following common carriers parties to this procee<ling, 
namely, Alton & Southern Ra'lroad : the Atchison, Topeka & Santa Fe Railway 
Co.; the Aurora, Elgin & Chicago Railroad Co. and J. K. Choate, receiver: the 
Baltimore & Oh'o Chicago Terminal Railroad Co.; the Baltimore & Ohio Rail- 
road Co. ; the Belt Railroad Co. of Chicago ; Cape Girardeau Northern Railway 
and J. W. Fristoe, receiver; the Chesapeake & Ohio Railway Co. of Indiana: 
the Chicago & Alton Railroad Co. : Chicago, Burlngton & Quincy Railroad 
Co.: Chicago & Eastern Illinois Railroad Co. and Thomas D. Heed, receiver; 
Chicago & Erie Railroad Co. ; Chicago Great Western Railroad Co. ; Chicago & 
Illinois Midland Railway Co.: Chicago & lUinolR Western Railroad; Chicago. 
Indianapols & Louisville Railway Co.; Chicago Junction Railway Co.; the 
Chicago, Lake Shore & South Bend Railway Co. ; Chicago, Milwaukee & Gary 
Railway Co.; Chicago, Milwaukee & St. Paul Railway Co.; Chicago & North 
Western Railway Co. ; Chicago, Peoria & St. Louis Railroad Co. ; the Chicago. 
Rock Island & Pacific Railway Co.: Chicago Short Line Railwny Co.; Chicago. 
Terre Haute & Southeastern Railway Co. ; Chicago & Western Indiana Railroad 
Co. ; Chicago, West Pullman & Southern Railroad Co. ; Chicago, Ziegler & Gulf 
Railroad: Cincinnati, Indianapolis & Western Railroad Co.; the Cleveland, 
CIncnnati, Chicago & St. Louis Raihvay Co.; Davenport, Rock Island & North- 
western Railway Co. ; Depue & Northern Railroad Co. ; Detroit, Grand Haven & 
Milwaukee Railway Co.; Elgin, Joliet Sz, Eastern Railway Co.; Galesburg & 
Great Eastern Railroad Co.: Galesburg, Rockford & Northern Railroad Co.: 
Grand Trunk Western Railway Co.; Hanover Railway Co.; Illinois Central 
Railroad Co.; Illno's Midland Railway; Illinois Northern Railway; Illinois 
Southern Railway Co. and W. W. Wheeler, receiver; Illinois Terminal Rail- 
road Co. ; Indiana Harbor Belt Railroad Co. ; Kankakee & Seneca Railroad Co. ; 
the Kansas & Sidell Railroad Co.; the Lake Erie & Western Railroad Co.; the 
La Salle & Bureau County Railroad Co.; Litchfield & Mad-son Railway Co.: 
Louisville & Nashville Railroad Co. : the ^lacomb Industry & Littleton Railway 
Co. ; Marion & Eastern Railroad Co. : the Michigan Central Railroad Co, : the 
Minneapolis & St. Louis Ra'lroad Co.; Minneapolis, St. Paul & Sault Ste. 
Marie Railway Co. : Missouri & Illinois Bridge & Belt Railroad Co. ; Missouri 
Pacific Railroad Co. : Mob'le & Oho Railroad Co. ; the New York Central Rail- 
road Co. ; the New York, Chicago v% St. Louis Railroad Co. ; Paducah & Illinois 
Railroad Co.; Palatine, Lake Zurich & Wauconda Railroad Co.; the Pennsyl- 
vania Railroad Co.: Peoria & Pekin Unon Railway Co.: Peoria Railway 
Terminal Co. ; Pere Marquette Railway Co. : the Pittsburgh, Cincinnati, Chicago 
& St. Louis Railroad Co.: the Pontiac, Oxford & Northern Railroad Co.: 
Quincy, Omaha & Kansas Cty Railroad Co.; Rock Island Southern Railroad 
Co • Rock Island Southern Railway Co.: St. Louis & O'Fallon Railway Co.; 
St Louis Merchants Bridge Terminal Railway Co.; St. Louis Southwestern 
Railway Co.; the St. Louis, Troy & Eastern Railroad Co.; Southern Railway 
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Co. ; the Springfield Terminal Railway Co. ; Terminal Railroad Association of St. 
Louis ; Toledo, Peoria & Western Railway Co. and E. N. Armstrong, receiver ; 
Toledo, Saginaw & Muskegon Railway Co. ; Toledo, St. Louis & Western Railroad 
Co. and W. L. Ross, receiver ; the Wabash, Chester & Western Railroad Co. and 
J. F. Gilster, receiver; and Wabash Railway Co., according as they respectively 
participate in the transportation, be, and they are hereby, notified and required 
to cease and desist from practicing the undue prejudice, undue preference and 
advantage, and unjust discrim nat'on found in said report to exist, and to 
establish, put in force, and maintain rates and charges for freight services and 
for the transportation of milk and cream in intrastate commerce within the 
State of Illino's whch shall exceed the rates and charges of the carriers now 
in force and applicable to such transportation in amounts corresponding to the 
increases heretofore made by the carriers, now in effect, under Ex parte 74, 
referred to in said report, in sn:d carriers' rates and charges for freight services 
nnd for the transportation of milk and cream in interstate conmierce within 
the State of Illlno:s and between points in the States of Illnois and points in 
other States in the eastern group, including the Illinois district. 

It is further ordered that th:s order shall become effective on or before the 
7tli day of March, 1921, upon notice to this comm'ssion and to the general 
public by not less than five days* filing and posting In the manner prescribed 
in section 6 of the interstate commerce act, and remain in force until the further 
order of th's commission fn the premises. 

And it is further ordered that a copy of this onler be sen'od upon each of 
the above-named common carriers parties to said proceeding. 

By the commission. 

Oeorge B. McGtnty, Secretary. 

Mr, Slater. As late as January 14, 3922, the Interstate Commerce Commis- 
sion entered a supplemental order in case No. 11703, in which the commission 
provided as follows: 

" It is further ordered that this order shall become effective on or before 
February 25, 1922, upon notice to this conuuission and to the general public by 
not less than five days' filing and posting in the manner prescribetl in section 
6 of the interstate commerce act and remain in force until the further order 
of this commission in the premises." 

I have that opinion and order, if it is desired to place the same in the record. 

(The opinion and order last referred to are here printed in full, as follows:) 

[Interstate Commerce Conimission. No. 11703.] 
Ix THE Matter of Intrastate Rates Within the State of Illinois. 

Submitted April 27, 1921. Decided January 14, 1922. 

Intrastate rates and charges of electric railroads and of certain short-line 
steam railroads in Illinois found to be unduly preferential of Intrastate traflic 
and shippers and localities within the State, unduly prejudicial to interstate 
traflflc and shippers and localities outside the State, and to discriminate unjustly 
against interstate conmierce. Rates and charges prescribed which will remove 
such preference, prejudice, and discrimination. Previous reports, 59 I. C. C, 
350 ; 60 L C. C, 92. 

R. V. Fletcher for tnmk-line and various short-line carriers. 

C. W. Galligan for short-line carriers. 

Morton T. Culver for attorney general of Illinois, and Hari'y ^I. Slater for 
Public Utilities Commission of Illinois. 

L. "M, Greenlaw and J. T. Morrison for Pullman Railroad Co. 

Carter, Collins & .Tones for Missouri-Illinois Railroad Co. 

E. C. Kramer for East St. Louis Connecting Railway Co.. St. Louis & Ohio 
River Railroad. East St. Louis & Suburban Railway Co.. and St. Ix)uls & 
BelleviJIe Electric Railway Co. 

M. W. Schaeifer for East St. Louis & Suburban Railway Co. and St. Louis & 
Belleville Electric Railway Co. 

Stanley B. Houck and W. A. Holley for Central Illinois Coal TraflUc Bureau. 

R. Abram for Brotherhood of Railroad Trainmen. 

B. McCarthy for Illinois State Legislative Board, Brotherhood of Locomotive 
Firemen and Enginemen. 

R, W. Ropiequet for East Side Manufacturer' Association and Perry County 
Coal Corporation. 
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C. P. Hoy for Fifth and Ninth Districts Coal Bureau. 

J. S. Brown for Board of Trade, Chicago, 111. 

Borders, Walter, Burchmore & Collin for Chicago & Ctihiniet Ulver Railroad 
Co. and East St. Louis Junction Railway Co. 

James A. Knowltoii and Henry I. Green for the following carriers composing 
the Illinois Traction System (Inc.) ; Danville, Urbaua & Champaign Railway 
Co. ; Illinois Central Traction Co. ; St. Louis, Springfield & Peoria Railroad Co.; 
Bloomington, Decatur & Champaign Railroad Co. ; St Louis Electric TerniimU 
Railway Co.; and Chicago, Ottawa & Peoria Railway Co. 

J. H. Kane for Silica Sand Producers' Association. 

REPORT OF THE COMMISSION ON SUPPLEMENTAL HEARING. 

• 

McChord, chairman: In previous reports in this case we required various 
carriers to make increases in standard passenger fares, 59 I. C. C., 350, and in 
charges for freight service and for the transportation of milk and cream 
(60 I. C. C. 92), intrastate in Illinois, corresponding with those authorized by 
us for the eastern group, which Includes the Illinois district, In increased rates, 
1920 (58 I. C. C. 220), and authority to increase rates (58 L C. C. 302), herein- 
after referred to as Ex parte 74, in order to remove undue preference of and 
advantage to intrastate passengers and shippers, undue prejudice and disad- 
vantage to interstate passengers and shippers, and unjust discrimination against 
interstate commerce, found to exist as the result of the failure of the Illinois 
Public Utilities Commission to grant increases equivalent to those authorized 
by us in Ex parte 74. In this proceeding, upon further hearing, we have to 
consider the propriety of intrastate rates and charges of various electric and 
short-line steam carriers in Ilinois which were not included in the orders here- 
tofore entered. 

This report will deal only with the intrastate rates and charges for freight 
services, including the transportation of milk and cream. Passenger fares of 
respondents will be dealt with in a subsequent report Except as noted, rates 
will be' stated in cents per 100 pounds. Rates on coal will be stated in amounts 
per ton of 2,000 pounds, and switching rates in amounts per car. The attitude 
of the Illinois Public Utilities Commission is the same as in the previous pro- 
ceedings. 

The Bloomington, Decatur & Champaign; Danville, Urbana & Champaign: 
Illinois Central Traction ; St. Louis Electric Terminal ; St. Louis, Springfield & 
Peoria ; and the Chicago, Ottawa & Peoria railroads compose the Illinois Trac- 
tion System. The first five named are physically connected and form one con- 
tinuous line serving, among . other points, Peoria, Bloomington, Springfield, 
Decatur, Danville, East St. liOuis, 111., and St. Louis, Mo. The Chicago, Ottawa 
& Peoria is not physically connected with the other five divisions, but extends 
from Joliet, 111., to Ottawa, Streator, and Princeton, 111., and other points. The 
lines of the Illinois Traction System operate freight and passenger trains by 
electric power over 530 miles of main-line track. They handle baggage, expres.s 
mail and all classes of freight, including milk and cream. The volume of grain 
and coal carried by these lines compares favorably with that of any railroad in 
the State. They compete with the steam carriers and participate in joint rates 
on intrastate and interstate traflic. Approximately one-third of their entire 
revenue is derived from freight traffic. Approximately 65 per cent of their 
freight revenue is derived from interstate traffic. For the year 1920 a financial 
statement shows that the operating expenses, taxes, and fixed charges, includ- 
ing dividends on preferred stock, for the entire system exceeded the gross 
revenue by $135,000. 

Prior to August 26. 1920, and for a considerable period thereafter, the rates 
and charges of these carriers were generally the same as those of the steam 
railroads. The same is true now with respect to Inferstate rates, but as to 
intrastate rates the parity has been disrupted as the result of the steam carriers 
increasing their rates to the interstate basis pursuant to our previous order in 
this case (60 I. C. C. 92). Although St. Louis, Mo., is the only interstate point 
reached directly by these carriers, they participate in joint through rates to 
such points as Hannibal, Mo., and Quincy, 111. Rates in effect August ^5, 1020, 
to St. Louis and Hannibal were increased 40 per cent, as authorized by us in 
Ex parte 74, while the rates to East St. Louis and Quincy were increa.sed only 
35 per cent, as nuthorized by the Illinois Public Utilities Commission. Other 
points near the borders of the State of Illinois to which Joint rates apply are 
Davenport, Iowa, Rock Island and Mollne, 111., Gary, Ind., and Chicago, HI. In 
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our previous reports we discussed the disadvantage put upon these border 
points in Missouri, Iowa, and Indiana as the result of their being compelled to 
pay relatively greater increases than those across the State line in Illinois. 

Under the present adjustment joint rates of the Illinois Traction System 
lines, in connection with the steam roads, are lower in many instances than the 
rates maintained by the steam roads for a one-line haul from and to the same 
points. The first-class rate between Chicago and East St. Louis is 88 cents 
over the steam roads, while the first-class rate between the same points in con- 
nection with the Illinois Traction lines is 86 cents. Similar differences are 
found in the commodity rates. The rate on coal frotn Danville, 111., to Chicago 
over the single line of the Chicago & Eastern Illinois is $1.72. The rate from 
mines on the Illinois Traction System in the Danville district to Chicago over 
the two-line route in connection with the Chicago & Eastern Illinois is $1,565. 

There are a number of coal mines on the Illinois Traction lines which are 
served by steam roads name<l in our previous orders in this procee<ling. For 
exanii)le. at Worden, III., there is a mine in group 2, or the inner group, served ' 
by the Illinois traction lines and also by the Wabash. The rate over the 
Wabash to Granite City and East St. Louis, 111., is $1,015, and the rate over 
the Illinois traction lines from and to the same points Is 96.5 cents. These 
rates formerly were on the same basis. 

Where switching or other charges are absorbed by the Illinois traction lines, 
the amount of absoiption has been lncrease<l 40 per cent, wh'le the through 
rates have l>een increased only 35 per cent. These Illustrations are typical of 
variims situations resulting from the different Increases applied to Intrastate 
and interstate traffic and because of the omission of the Illinois traction lines 
fn)ui our previous orders In this proceeding. 

The East St. Ix>uls, Columbus & Waterloo Railway Co. operates an electric 
line between East St. Ix>uis and Waterloo. 111., a distance of 22 miles. About 
10 i>er cent of its revenue Is derived from freight traffic. It handles all classes 
of freight, both carload and less-than-cartoad, and is a party to joint through 
rates to St. Louis and East St. Louis. Its rates to interstate points have been 
Increased 40 i>er cent, while Its intrastate rates have been Increased only 35 
per cent. It is now absorbing charges which have been Increased 40 per cent, 
while it has only been allowed an Increase of 35 per cent In Its rates betweini 
points on Its lines and P^ast St. Louis. 

The Southern Illinois Railway & Power Co. operates an ele<ftr:c line between 
Carrier Mills and Eldorado. III., a distance of 15 miles. It has physical 
connection with the Illinois Central and switching conne<-tlons with the Cleve- 
land, Cine'nnati. Chicago & St. Louis and the Louisville & Nashville at Eldorado. 
It riarticlpHtes in joint rates both to Intrastate and Interstate points on freight 
in carloads. The rates to Interstate points have been Increased In accordance 
with Ex parte 74 and to Intrastate points in accordance with the authority 
granted bv the Illinois commission. This line nuis parallel to and comi)etes 
with the Cleveland. Cincinnati, Chicago & St. I^)uis between Carrier :VIills and 
Eldorado. The first<lass rate between Carrier Mills and Eldorado is 34 
cents va the S<»nthern Illinois Railway & Power Co. and 35 cents via the Cleve- 
land, <Mncinnati. Chicago & St. Louis. The financial statement covering the 
year 1920 shows that the operating expenses and fixed charges, including 
dlviden<ls on preferre<l stock, exceedetl the Income by $7,785.94. 

The St Louis & Belleville Electric Railway, hereinafter called the Rellev:lle, 
and the East St. Louis and Suburban Railway, hereinafter called the Suburban, 
are <-oncerned only with the intrastate rates on coal to East St. Louis and inter- 
uietliate points. These carriers operate between East St. Louis and coal mines 
in Illinois in what is known as group 2, or the inner group, and maintain local 
and joint through rates from this group to both Intrastate and interstate po.nts. 
Rates to interstate iKunts represent the Increases authorized by us in Ex 
parte 74, while the rates to intrastate points represent increases author. zed by 
the Illinois commission. The mines served by the Belleville are from 10 to IL 
miles and the mines serve<l by the Suburban about 8 miles, from East St. Louis. 
Durlilg the year 1920 the Bellevlle transported 493,092 tons of coal, approxl- 
raatelv 28 iK»r cent of which moved to East St. liouis and other Intrastate points. 
During the same vcNir the Suburban hauled 89(1,843 tons, approximately 23 per 
cent of which moved to p:ast St. Louis and other intrastate points. It Is esti- 
mated that 10 i>er cent of the coal moving through the St. Louis gateway was 
trnnsoorted Uy these two lines. , . . , ^i. 

The rate fnan Croup 2 mines to East St. Louis over the Belleville and the 
Suburban is OlU cents, while the rate contemporaneously in elfect via the 
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Southern Railway, Illinois Central, and six other lines entering East St. Iioiiis 
and St. Louis is $1,105. The rate from Group 2 to St. Louis over all lines, 
including the Belleville and the Suburban, is $1,295. Approximately 80 per 
. cent of the coal used by St. Louis and East St. Louis comes from Illinois 
mines in Group 2. Heretofore the rates from Group 2 over the Belleville and 
the Suburban to East St. Louis and St. Louis have been the same as the rates 
via other lines. Shipments from at least two of the mines served by the 
Belleville can be made over the Southern Railway. Other mines sei*ved by the 
Belleville and the Suburban are in close proximity to mines served by carriers 
named in our former orders in this case. 

The Illinois commission points out that there are some mines in Group 2 
on the Southern Railway which are 30 miles, and some c«i the Illinois Ceutml 
which are 61 miles, from St. Louis, while those on the Belleville and on the 
Suburban are from 8 to 12 miles from St. Louis. This is an attack upon the 
reasonableness of this group adjustment, which necessarily involves its rela- 
tion to other groups in Illinois and the entire coal-rate structure in this dis- 
trict. The relationship of these groups was considered and approved in the 
Illinois Coal cases (32 I. C. C. 659). A great many parties would have to be 
heard in any complaint attacking the relationship of these groups, and we do 
not deem that such an issue is present in this case. 

The line of the Missouri-Illinois Rallmad Co., a steam carrier, extends from 
Salem, 111., to Bismarck, Mo., a distance of 140 miles. At the time of the 
hearing, March 21, 1921, this carrier had not begun to operate, but had filed 
tariffs with this commission and with the Illinois commission effective March 
26, 1921. These tariffs contained rates, fares, and charges, both State and 
interstate, on the basis applicable on trunk lines in the same teiTitory. The 
Illinois Southern Railway Co., which formerly owned this line, ceased opera- 
tions in December, 1919, imder a foreclosure proceeding, its revenues not being 
sufficient to cover operating expenses. Its freight traffic consisted largely of 
coal moved from Illinois mines to Missouri lead mines, although there was 
some movement of products of the lead-mining industry, grain and grain prod- 
ucts, and sandstone and lime. 

The claim of this carrier is anticipatory and is based upon the theory that, 
while the proposed interstate rates and charges would become effective, in all 
probability the Illinois authorities would not permit similar rates to be estab- 
lished within Illinois, and as a consequence the alleged unjust discrimination 
against interstate commerce and the undue preference of intrastate commerce 
would be created. Testimony introiluced at the hearing dealt chiefly with 
the preexisting rates of the Illinois Southern Railway. Counsel for the Illinois 
Public Utilities Commission is willing that the testimony taken at this hearing 
be " considered as evidence taken subsequent to the establishment of the rates.** 
At tlie time of the hearing this carrier was not engaged In transporting either 
State or interstate commerce and had no State or interstate rates or charges 
in effect, and no action had been taken by the Illinois authorities with respect 
to its intrastate rates, fares, and charges. The interstate rates have since 
been established. This record affords no basis for a finding as to the rates 
and charges of this carrier. 

The St. Louis & Ohio River Railroad is a line from Belleville. 111., to East St. 
Louis, which was completed for operation .January 1, 1921. Its tarifTs were filed 
effective on that dnte. and published rates on coal from mines near Be'leville In 
group 2 to East St. Louis of 96.5 cents and to St. Louis $1,295. At the time of 
the hearing no coal had actually been handled by this line. For that reason no 
finding is made herein with respect to it. 

The East St. Louis Connecting Railway is a subsidiary of the Terminal RjiU- 
road Association of St. Louis. It handles both intrastate and interstate freight. 
It operates along the east side of the Mississippi River, swiches cars from indus- 
tries on its lines to connecting lines, and forms a connecting link between various 
trunk lines at East St. Louis. The service performed by it is similar in all re- 
spects to that performed by the Terminal Railroad Association of St. Louis and 
the St. Louis IMerchants' Bridge Terminal Railway. The latter were includeil in 
our former order in this case (60 I. C. C. 92). 

The Manufacturers' .Junction Railway operates 7 miles of switching tracks 
in the western part of the Chicago switching district. It was found to be a 
common carrier subject to the interstate commerce act in Manufacturers' Junc- 
tion Railway Co. (58 I. C. C. 666). It handles all classes of freight. In carloa<l6 
and less than carloads. About 25 per cent of the carload, and 10 per cent of the 
less-than-carload, freight is handled in connection with intrastate traffic. Prior 
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to Aiijfust 26. 1920, it received from Us tnink-line connections $3.50 per car of not 
over 60,000 pounds, pins 10 cents per ton or fraction of a ton in excess thereof, 
for interchnnpe switching of carload freight ; and 5 cents per 100 pounds on less- 
than-carload freight, regardless of whether it was interstate or intrastnte traffic. 
On August 26. 1920, these charges were increased to $6 per car, p.us 17.5 cents 
per ton on carload and 9 cents per 100 pounds on less-thnn-carload, on interstate 
traffic. On intrastate traffic the charges were increased to $0 per car, plus 17 
cents per ton on carload and 8.5 cents per 100 pounds on less-than-carload. The 
service performed in each case is identical. The estimated revenue which would 
accrue to this respondent from the Inci-ease of 0.5 cent per ton on carload and 
0.5 cent per 100 i>oun(ls on less-t ha n -carload wou'd amount only to about Jj51,000 
per year. However, there app<»ars to be no reas(mable basis for a difference In 
these rates. Similar adjustments were found to be unduly prejudicial in connec- 
tion with the larger lines. 

The Pullman Railroad is also engaged In switching in the Chicago district. It 
was found to be a conunon carrier subject to the interstate commerce act in 
Pnllman Railroad Co. (61 1, C. C. GHT), It handles freight in both intrastate and 
interstate traffic and participates in joint rates with several trunk lines entering 
Chicago. During the year 1920 It interchanged with its trunk line connections 
approximately 29,000 loaded cars and 1,620 new freight cars. Of the loaded cars 
Interchanged t»pproxlmately 30 per cent moved in Intrastate traffic, and of the 
new freight cars 72 per cent moved in intrastate traffic. The switching rate In 
effect August 2."), 1920, was $2 per car on both interstate and intrastate traffic. 
After that date the rate became $2.50 on Intrastate and $3 per car on interstate 
traffic. The service performed in each instance is Identical. On the basis of the 
number of carloads handled in 1920 the increased revenue which would result 
from an Increa.^^e of ^50 cents per car In the intrastate rate would amount to only 
$1,664. 

The Chicago & Calumet River Railroad Co. operates 5 miles of switching 
tracks at Hegewisch, 111., a suburb of Chicago, and connects with 9 trunk lines. 
It serves industries on its tracks and public team tracks. It was found to be a 
conunon carrier in Chicago & Calumet River Railroad Co. (55 I. C. C. 194). It 
bandies no less-than-carload freight, but band'es between 20,000 and 25.000 cars 
per year In switching movements. About 25 per cent of the traffic Is Intrastate. 
It maintains local switching rates which apply between points on its line and as 
factors of combination rates between points on Its line and points In Chicago 
Kwitching district where no through rates are In effect. It also publishes propor- 
tional rates on traffic destined to and from points outside the Chicago switching 
district to both interstate and intrastate points. No prayer Is made as to propor- 
tional rates. On'y the local switching rates are Involved. For exauiiile, on a 
carload shipment originating on its line destined to Indiana Harbor, Ind., a point 
within the Chicago switching district the rate is $7 per car. If the same ship- 
ment were destined to a point within the Chicago switching district in the State 
of Illinois, the rate would be $6.50 per car. Prior to August 26, 1920. the switch- 
ing rate on either movement was $5 per car. The service performed Is identical 
in each instance. It is estimated that the rate of $6.50 per car would apply to 
1,000 or 1.500 cars, making a difference in revenue of between $500 and $750, 
which would accrue to this respondent if the rates were on a parity. 

The Chicago Heights Terminal Transfer Rallmad performs a switching serv- 
ice for a number of trunk lines entering Chicago. It operates about 15 miles 
of main-line tracks and 15 miles of sidings outside the Chicago switching dis- 
trict. It has never been declared a common carrier subject to the Interstate 
ooninierce act. Its switching charges are absorbed by Its trunk-line connections 
In several Instances. There Is no variation In Its charges for a .switching service 
on Interstate and intrastate traffic. It performs weighing service for which the 
ofaarge is 35 cents per car on Interstate and 34 cents per car on Intrastate traffic. 
U alHO publishes reconsigning charges of $3 on interstate and $2.50 per car on 
intrastate traffic. The amount of weighing and reconsigning service performed 
is not sho^Ti, nor Is it shown whether these services are performed in connection 
with any Intrastate traffic. No finding will be made with respect to this carrier. 

The Chicago River & Indiana Railway Go. also performs switching services In 
tlie Ohlcago district, but under adjustments with trunk-line carriers the charges 
of this carrier have been increased on both interstate and State traffic In sub- 
stantial conformity with Bx parte 74. This carrier requested that It be Included 
In any order wbich might be issued requiring the respondents herein to increase 
tlieir intrastate charges, but stated that no farther increases would be made in 
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its chnrpes if it were so included. As its intrastate fhargen witliiu Illinois now 
ivtlect the increases on interstate traffic authorized in Kx parte 74, no finding 
with respect to its charges will be made. 

An ai)penrance was filed in behalf of the Kast St. LouIk Junction Railway; 
but as nn testimony was Introduced concerniuK its rates and charges, no finding 
is ;na(le herein within respect to them. 

The record discloses no conditions afCeiting transportation within Illinois 
which justify the mainteiumce of a lower basis of intrastate rates and charges 
therein than the basis of rates and charj;es contemporaneously applicable to 
interstate traffic of respondents for similar services with respect to which find- 
ings are made herein. For the reasons already stated no finding Is made con- 
cerning the rates and charges of the Missouri-Illinois, the Chicago Heights Ter- 
minal Transfer, the St. Louis & Ohio River, the P^ast St. Louis Junction, and the 
Chicago River & Indiana Railroads. Following our previous decision in this 
case (60 T. C. C. 92) and related cases, and upon this record, we find that the 
increases made under Ex parte 74 by the other respondents hereinbefore name<l 
in the rates and charges described for the transportation of interstate freight, 
including milk and cream, and now in effect are reasonable ; that the failure of 
said respondents to increase their intrastate rates and charges correspondingly 
for similar services. Including charges for the transportation of milk and cream, 
within the State of Illinois has resulted and will result in intrastate rates and 
charges lower than the corresponding interstate rates and charges ; in undue 
preference of shippers and localities in intrastate commerce within the State of 
Illinois, and subjects shippers and localities in Interstate commerce to undue 
prejudice and unjustly discriminates against interstate commerce. 

\Ve further find that to remove the undue preference and prejudice and unjust 
discrimination found to exist, increases should be made in these charges corre- 
sponding to the increases made in similar- charges applicable interstate in the 
eastern group under Ex parte 74. . 

An appropriate order will be entered. 

[Order. At a general session of the Interstate Commerce Commission, held at' its office 
in Washington, D. C, on the 14th day of January, A. D. 1922. No. 11703.] 

IN THE MATTER OF INTRASTATE RATES WITHIN THE STATE OF ILLINOIS. 

This case being a proceeding instituted by the commission upon petition filed, 
and having been duly heard and submitted by the parties, and full investiga- 
tion of the matters and things involved having been had, and the commission 
having, on the date hereof, made and filed a report on supplemental hearing 
containing Its findings of fact and conclusions thereon, which said report is 
hereby referred to and made a part hereof: 

It is ordered* that the following-named common carriers, parties to this pro- 
ceed ng, namely: Bloomington. Decatur & Champaign Railrond Co.; Danville, 
Urbana & Champaign Railway Co. ; Illinois Central Traction Co. ; St. Louis 
Electric Terminal Raihvay Co.; St. Louis, Springfield & Peoria Railroad Co.; 
Chicago, Ottawa & Peoria Ra'lway Co. ; East St. Louis, Columbia & Waterloo 
Railway Co.; Southern Illinois Railway & Power Co.; St. Louis & Belleville 
Electric Railway Co.: East St. Louis & Suburban Railway Co.; East St. 
I^mis Connecting Railway Co.; Manufacturers Junction Rnilway ; Pullman 
Railroad Co. ; and Chicago & Calumet River Railroad Co., according as they 
resix^ctively participate in the transportation, and they are hereby, notified 
and required to cease and desist from practicing the undue prejudice, undue 
preference and advantage, and unjust discrimination found in said report on 
supplemental hearing to ex'st. and to establish, put in force, and maintain 
rates and charges for freight services, and for the transportation of milk and 
cream in intrastate commerce within the State of Illinois rates which sliall 
exceed the rates and charges of the carriers in force on the 2oth day of 
August, 1920, and applicable to such transportation In amounts corresponding 
to the increases heretofore made by the carriers, now In effect, under Ex parte 
74, referred to in said report, in said carriers* rates and charges for freight 
services and for the transportation of milk and cream in interstate commerce 
within the State of Illinois and between points in the State of Illinois and 
points in other States in the eastern group, including the Illino's district. 

It is further ordered that nothing in this order shall be construed as requir- 
ing any common carrier to establish, put in force, or maintain any rate or 
charge for the transportation of property In Intrastate commerce which is 
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greater than its rorrespomlinff rate or charge applicable to the transportation 
of property in Interstate coninieree from, to, or at the same po'nts. 

It is further ordered that this order shall become effe<*tlve, on or before 
Febrnary 25, 1922, upon notice to this commission, and to the general public 
by not less than 5 days' tiling and posting in the manner pres<'ribed In sec- 
tion of the interstate conmierce act. and remain in force until the further 
order of this commission in the premises. 

And it is further ordered that a copy of this order be served upon each of 
tlie above-name<l common carriers, parties to said proceeding. 

By the commission. 

George D. McGinty, 

Setretary. 

"Mv. Mapes. Mr. Slater, before you proceed with your argument in this case 
I would like to call your attention to one or two sentences in the transportation 
act. Section 13, subdivision 3, which says, in effect, that in any proceeding 
before the Interstate Commerce Commission where any fare, charge, classifica- 
tion, regulation, or practice is brought in issue which has been made or im- 
posed by authority of any State, etc., the Interstate Commerce Commission 
shall cause the State or States interested to be notified of the proceeding. The 
next sentence says that the commission may confer with the authorities of any 
State having regulatory jurisdiction over the class of persons and corporations 
subject to this act with respect to the relationship between rate structures and 
practices of carriers subject to the jurisdiction of such State bodies and of 
the commission ; and to that end is authorized and empowered, under rules 
to be prescribed by it and which may be modified from time to time, to hold 
joint hearings with such State regulating bodies on any matters wherein the 
commission is empowered to act and where the rate-making authority of a 
State is or may be affected by the action taken by the commission. The com- 
mission is also authorized to avail Itself of the cooperation, services, records, 
and facilities of such State authorities in the enforcement of any provision 
of this act. 

What is the practical operation of that provision? 

Mr. Slater. So far as the State of Illinois Is concerned, there is but one case 
in which the Interstate Commerce Commission has asked the State commission 
to cooperate, and that was in the general Investigation in Ex parte 74. In that 
case the Interstate Commerce Commission requested the State commissions to 
designate, I think, three representatives of the various State commissions to 
sit with it in this proceeding. The States delegated three members of the 
National Association of State Railroad Commissioners, who were commis- 
sioners from three different States — ^Pennsylvania, Iowa, and Florida — ^to sit 
with the Interstate Commerce Commission. 

Now, aside from that one case, I know of no case in which the Interstate 
Commerce Commission has asked the cooperation of any State commission. I 
can not speak of all of the State commissions, but I can say definitely that it 
has not been asked of the State of Illinois. 

Mr. Mapes. The language seems to be permissive only. It does not require 
or compel the Interstate Commerce Commission to consult or cooperate with 
the State authorities unless it sees fit to do so. It says, ** cause the State or 
States interested to be notified of the proceeding." That is the language of 
one sentence ; and another sentence is that the commission " is authorized and 
empowered    to hold joint hearings with any State regulating bodies." 
And the language of another sentence is, " authorized to avail itself of the 
cooperation  •  of such State authorities." 

In actual practice, so far as your State is concerned, you have only been 
con.^'ulted in that one case? 

Mr. Slater. In that one case. Xow, the Illinois commission, however, did 
invite the Interstate CcmnHMce (\)nunl.ssl(»n to send a representative to 
Illinois in a case in which we were Interested In intrastate rates, and our 
neighbors, the c'onmiissioners of Indiana, were very much interested, because 
they felt that the rates were harmful to their best Interests. And the Inter- 
state Commerce Commission did send Examiner DLsque to sit with the Illinois 
conmussion. So far as sitting with them and cooperating with them and hear- 
ing the evidence with them, we have never been asked to sit with tlie Interstate 
Connnerce Commission or consulted with them, except in that one case. 

A Ki*"t many statements have been made recently, prepared by the rail- 
roads, I believe — I have never seen them — Indicating the great number of 
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reductions in rates tlint have been made Kince tlie general increase was made 
effective. Now, it' you count tlie rates, of course you probably will arrive 
at a result that will show a preat many i*eductions in rates, but when you 
analyze those rates you may find — and- undoubtedly will tind — that while many 
reductions have been made they are generally what are ternred paper rates; 
in other words, rates that the traffic will not move under. 

I have recently — very rec*ently — had called to my attention in our State 
two applications filed with the Interstate Commerce Ctmunission to reduce 
State rates. They are filed, as I say, to reduce State rates. They were filed 
because of the order in which the Interstate Commerce C'ommission fixed the 
rates then in effect — that order which says that those rates shall renmin in 
effect until the further order of the commission. 

Mr. Denison. The order fixing the intrastate rates was in case No. 11703? 

Mr. Slater. Yes, sir. 

Mr. Denison. And the commission afterwards amended that order, as I 
understand, did it not? 

Mr. Slater. They amendeil the order in certain respects. 

Mr. Denison. I have' a copy here of the amendatory order, entered on the 
29th day of March of last year, which seems to be very material, and it is one 
which you probably overlooked. 

Mr. Slater. Is that the order of the Interstate Connnerce Conmiissiou which 
states that nothing contained in the order shall be construed as requiring the 
common carrier to establish or put in force or maintain any rate, fare, or 
charge for the transportation of passengers or property in intrastate comnjerce 
which is greater than its corresponding rate, fare, or chaige ai)plied to the 
transportation of passengers or property in interstate commerce from, to, or 
at the same points in effect 

Mr. Denison (interposing). I will rea<l it. It is as follows [reading]: 

*' It is further ordered that nothing in this order " — 
referring to order No. 11703, fixing the intrastate rates — that paragraph reads 
as follows [reading] : 

" It is further ordered that nothing in this order shall be construed as requir- 
ing any common carrier to establish, put in force, or maintain any rate or fare 
or charge for the transportation of passengers or property in intrastate c*om- 
merce which is greater than the corresponding rate, fare, or charge applicable 
to the transportation of passengers or property in interstate commerce from, to, 
or at the same points in effect on the 13th day of November, 1920, or greater 
than its corresponding rate, fare, or charge contemporaneously in effect and 
applicable to the transportation of passengers or property in interstate com- 
merce." 

That order was entered on the 29th day of last March, nearly a year ago. And 
I understand that in pursuance of that the railroads have been reducing these 
rates. Have you any information on that? 

Mr. Slater. I am very glad, Mr. Denison, that you have called that to my 
attention. I had overlooked it, and I think it should be made a part of the 
record along with the other orders. 

Mr. Denison. I will put it in. 

(The order last referred to is printed in full, as follows:) 

[Order. At a general session of the Interstate Commerce Commission held at Its office 
In Washington, D. C, on the 29th day of March, A. D. 1921.. No. H703.] 

IN THE MATTER OF INTRASTATE RATES WITHIN THE STATE OF ILLINOIS. 

The report and order heretofore made and entered in this proceeding on the 
13th day of November, 1920, being under consideration, as also the amendatory 
order made and entered herein on the 29th day of November, 1920, which said 
report is hereby referred to and made a part hereof : 

It is ordered that said order entered herein on the 13th day of November. 
1920, be, and it hereby is, further amended by inserting therein after the first 
paragraph beginning " It is ordered " and before the next ensuing paragraph 
beginning " It is further ordered," the following additional paragraph, to wit : 

" It is further ordered that nothing in this order shall be construed as re- 
quiring any common carrier to establish, put in force, or maintain any rate, fare, 
or charge for the transportation of passengers or property in intrastate com- 
merce which is greater than its corresponding rate, fare, or charge applicable to 
the transportation of passengers or property in interstate commerce from, to, 
or at the same points in effect on said 13th day of November, 1920, or gresiter 
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than its corresponding rate, fare, or charge contemporaneously in effect and 
applicable to the transportation of passengers or property in interstate com- 
merce." 

It is further ordered that In all other respects said order entered November 13, 
3920, as amended by said amendatory order entered November 29, 1920, shall 
remain in full force and effect. 

And it is further ordered that a copy of this amendatory order be served upon 
each of the connnon cal'rters named in said order of November 13, 1920, parties 
to this proceeding. 

By the commission. 



Secretary. 

Mr. Slater. I want to comment on that at this time. That supplemental 
order was put into every State order. I want to show you how it works. I 
will refer to the cement rates. They are the simplest rates that we have. It 
says that notiiing in the order shall be construed as requiring any common 
carrier to establish, put in force, or maintain any rate for the transportation 
of property in intrastate commerce which is greater than its corresponding rate 
or charge applicable to the transportation of property in interstate commerce, 
or than the interstate rates. To-day, and ever since the order of the Interstate 
Commerce Commission was issued authorizing the railroad rates to be increased 
in general 40 per cent, the rates on cement from Indiana to Illinois increased 
40 per cent, are higher — were higher and are higher to-day than the rates on 
interstate traffic from Iowa into Illinois. 

Mr. Denison. Well, of course, they increased over there to 35 per cent. 

Mr. Slateb. Yes; 35 per cent. 

Mr. Denison. Yes ; and on the east they were increased 40 per cent. 

Mr. Slater. Now, what does that order mean? It means if the rates on one 
side of you, in Indiana — this is the interpretation plated on the order undoubt- 
edly by the carriers — if there are any interstate rates anywhere that are higher 
than these State rates increased 35 per cent, that those State rates may be 
increased 40 per cent. If the carriers will show me any rate in Illinois that 
has been reduced because of this order of the Intei^tate Commerce Commission, 
I would like to have the tariff reference. 

Mr. Denison. I am not informed on the subject, but I understand that thou- 
sands of them have been reduced. Of course, we will have to investigate that 
to see. 

Mr. Slater. I will tell you what it is. It is the ordinary every-day read- 
justments made in rates. In normal times, in our office, we receive 200 tariffs 
a day, and when I say 200 tariffs a day, that may mean 200 pages of rates or 
8che<lules. With the ordinary every-day readjustments that are made that 
occurs. Now, under this blanket authority that is given to the Interstate Com- 
merce Commission they can continue this adjustment, if the rate has been made, 
or if it is found that the State rate is not in harmony with the interstate rate. 

It is undoubtedly true that this has happened: Some of them were lower 
than the State rates and have been reduced, and consequently carry with them 
the State rate. I do not mean to say or infer there were none of those, but 
I do mean to say there has been no general order of reduction or horizontal 
reduction because of that order. 

Mr. Denison. No general order, but have not the railroads proceeded since 
this order of March 29. 1921 — have they not, under that authority, been reducing 
intrastate rates to conform to the interstate rates where they have been higher? 

Mr. Slatkh. I expect there have been some cases. I think we will thid cases 
wliere the rates have, subsequent to tlie order, been reduced, and the State rate 
followed with it. Now. 1 am telling you the general practice, and how it worked 
out. I do not say there have been no absolute reductions made because of 
this order. It carried the permission to do it. 

Mr. HocH. I would like to ask one question. 

»rr. stater. Very well. 

]Mr. Hocn. I want to see if I understand that order. The Interstate Com- 
mi»rce ronimlssion. having ordered a flat Increase of 40 i>er cent on intrastate 
rates In Illinois, then transferred to tlu» carriers themselves the authority to 
determine which rates in intrastate traffic were, as a matter of fact, higher 
than the corresponding rates in interstate traffic? 
Mr. Slater. Yes, sir. 

97096— 22— pt 1 ^20 
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Mr. HocH. In effect transferring to the carriers the detenulnntlon which 
seemed primarily to rest with the commiRs'on; i8 tliat i\ correct interpretation 
of the order? 

Mr. Sanders. I do not thinli the order menns that at all. 

Mr. Slater. I thfnlryou are right, Mr. Hoch. 

Mr. Denison. The order confers on the roads the authority to malie the re- 
ductions. 

Mr. HocH. It gives them authority to nnike the reductions when they de 
termine 

Mr. Denison ( interposing ). It does not say so. 

Mr. HocH. Who is to determine? 

Mr. Denison. Whoever is interested in the matter. 

Mr. Slater. I think, gentlemen, that I can clear that up for you very nicely. 
Assuming, now. that the interstate rate from Indiana into Illinois on a par- 
ticular commodity was 20 cents, and from Illinois into Iowa the rate on the 
same commodity was 19 cents, while the intrastate rate was 21 cents, 2 cents 
higher than the rate from Illinois into Iowa, and 1 cent higher than the rate 
from Indiana into IlUnols. Now, the IlUnois carriers, under this order, could 
say and determine that the interstate rate of 20 cents Is the proper rate to 
compare with the Illinois rate, and they would have the authority to establish 
the 20-cent rate, although from Iowa into Illinois the rate might be 19 cents 
on the same commodity. And it does give tlie right to the railroad to determine 
how much the rate shall be reduced. 

This is what has happened: In the Illinois classification case — there are 
15,000 classification ratings established by jont agreement between the carriers 
and the shippers. And under the constitution of Illinois the legislature is 
required to fix the maximum rate for transportation ; pursuant to that pro- 
vision of the constitut'on, authority is vested in the Illinois comufssion to 
in*escr:be it. We prescribed it. and it is the rate to-day. Thereafter we were 
enjoined from changing it. That is the maximum rate. Now, numerous pe- 
titions have been filed for changes in the ratings. Under this general plan of 
having uniform rates all over the country, wherever the rate is uniform and 
the classes are the same. Illinois should have the same rate; Illinois should not 
have any different rating. But I am prevented from making any suggestion 
to Illinois that this change should be made now. 'Vhy? Because we fixed it 
in lUnois, and the court has now enjoined us from changing it. 

Mr. HuDDLESTON. I waiit to ask you a question there. Reference has been 
made to that subject so often, and it has occurred to me many times to ask this 
question, so I think I had better ask it now. Your complaint seems to be rather 
against the injunction than against the Interstate Commerce Commission or the 
transportation* act of 1920. In other words, the thing that is doing the harm 
of which you complain is the injunction, and it might well be said that the 
fault is with the judges who issued the injunction ; that they should not have 
made it so broad, because without this law had such an injunction been issued 
it would have very seriously interfered with your operations. 

Mr. Slater. I might quite agree with you were it not for the fact that the 
order of the court is based on the transportation act, and the Supreme Court 
of the United States said that the court did the proper thing in issuing this 
injunction. 

Mr. HuDDLESTON. That is, as a legal conclusion. 

Mr. Slater. Based on the transportation act. 

Mr. HuDDLESTON. But it does not follow that it was a wise injunction or was 
not too broad. They have merely upheld tlie authority of the court to issue it, 

Mr. Slater. Yes ; and the authority of the Interstate Commerce Commission 
to issue the order. 

Mr. HUDDLESTON. But let us assume that the injunction had not been issued, 
what would be your situation in that case? 

Mr. Slater. If the injunction had not been issued by the court, we would 
have rate advances in Illinois of 35 i^er cent instead of 40 per cent. 

Mr. HUDDLESTON. So that your comi>laint is against the court and not against 
the Interstate Commerce Commission? 

Mr. Slater. Our complaint, 1 might say, of course, is against all. We are 
still of the opinion that the Interstate (Commerce Commission erred. We are 
opposed to the order entered by the Interstate Commerce Commission ; we are 
oppposed to the present transi>ortation act because it gave to the Interstate 
Commerce Commission the right to do that which it did, namely, increase our 
intrastate rates beyond wliat they should have been increased. 
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Mr. Hi'DDLESTON. I awi in harmony with your views on that subject. But I 
notice frequent references in your remarks and others that you were blocked. 
Mr. Slatkk. Yes, sir. 

Air. HuuDLESTON. Now, tliat is the fault of the court, if it is anybody's fault. 
Mr. Slatkk. It would be the fault of the court if they had not had the act to 
rely on for the order. But, as Judge Baker said to us in the Federal court — 
this was heard in the United States District Court for the Northern District of 
Illinois, Eastern Division, nnd Judge Baker said to us that these railroads are 
national highways under the transportation act; they are under the Federal 
authorities. He said that Illinois has no more right>to fix rates for these roads 
than it had to tax a Federal bank. 

Mr. HuDDLESTON. AVell. if there had been no such thing as the transportation 
act of 1920, and the ra.lroads had insisted that flie rates- that you had in effect 
were conttscatoiY, the court could have issued exactly the same injunction. 

Mr. Slatee. If it had been on the grotmd of conflscation ; but it was not on 
the ground of confiscation. 

Mr. HuDDLESTON. So it is merely because of the fact that this statute extends 
to the Interstate Commerce Commission jurisdiction of the subject of a fair 
return that it interferes wuth your operations? 

Mr. Suiter. I would not say that. I would like to answer that as completely 
as I can now. Of course, the Interstate Commerce Commission, before the pas* 
sage of the transportation act, was required, and is required, under the laws 
of this country to give the carriers a fair return. You do not have to state It 
In the statute^ But you do prescribe a different method by which the Interstate 
Commerce Commission should determine that return which the carriers are 
entitled to receive. You further provide, in paragraph 4 of section 13, referring 
to the rates established by the Interstate Commerce Commission pursuant to the 
investigation under the discrimination provision of the transportation act, 
" such rates, fares, charges, classifications, regulations, and practices shall be 
observed while in effect by the carriers parties to such proceeding affected 
thereby, the law of any State or the decision or order of any State authority to 
the contrary notwithstanding." 

Now, what have you said? If the Interstate Commerce Commission finds 
discrimination that these carriers must observe the order of the Interstate Com* 
nierce Commission, meaning, undoubtedly, they mu.st observe the orders and 
findings of the Interstate (Commerce Commission, although the order of the 
State conuulssion may not be an order which results in confiscation. 

Mr. HUDDLESTON. May I call your attention to this : Suppose we had no Fed- 
eral transportation laws and no Interstate Commerce Commission, a carrier 
could go into court and say that the action of your commission in fixing a rate 
was confiscatory- — they could go into the Federal court and get the same injunc- 
tion that they have now obtained against you? 
Mr. Slateb. Not only could, but have. 

Mr. HUDDLESTON. So that no new principle. of law, so far as the effect of the 
Intra^ate rate upon an interstate carrier's income is announced by this statute, 
is there? 

Mr. Slateb. I think it has. 

Mr. HuDDLESTON. In other wta'ds. it has always been the casv that Slate 
authorities could not reduce Intrastate rates to such a point as not to yield to 
tlie interstate carrier a fair return. 

Mr. Slatee. That is a cnn-ect statement : yes, sir. I might say that mudi has 
been said about the 2-cent fare law, and that If you change this existing rate 
you are going to bankrupt all these railroads, because every State will require 
every railroad to return to the 2-cent fare. 

Now, in our State of Illinois we have the 2-cent fare law, and we have car- 
riers in that State who did not apply to the Interstate Commerce Commission 
to Increase their passenger fares or rates, but applied to the court to help 
them. They applied to the c<iurt for an Injunction to enjoin us from enforcing 
tfie 2-cent frtre. I do not mean to stand here and s»y that the 2-cent fare 
wa»s a just and reasonable fare. That was the law. Now. what power had 
t!io State <'omndss:(m to change it? It had no power. It was binding, and 
thert'fore we could not say what the fare should be If a carrier decided to In- 
<«reHae its fare above 2 cents a mile. So what did they do? They did not go 
to the Interstate Commerce Commissi<»n, but they applied to the courts. Some 
<if them wanted an increase to 3.(1 cents: some to 3 cents, and some higher. 
at leftst one as higli as 4 cents. Antl the United States District Courts a^'ter 
admitting and hearing the evidence presented by these carriers showing that 
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the rate was confiscatory, enjoined this commission, so the carriers know they 
can do the same thing. So all this talk that you are hearing here to tlie effect 
that you will bankrupt all these railroads if you compel them to return to the 
2-cent fare is pure unadulterated bunk. 

Mr. HuDDLESTON. 1 Will say that we had the same yituation in my State. The 
legislature, regulating passenger fares undertook to change the rates, and the 
act was stricken down on constitutional grounds. 

Mr. Slater. The Illinois Traction Co. is operating to-day under an injunction. 
And while it gives the Interstate Commerce Commission the power to correct 
that situation, it was not needed. But It dhl more than that. It prevented a 
forum of justice for the benefit of the people of the State of Illinois. Tlnit 
is what we object to. We say there is some places where we should go and 
try out these things. I woulcTnot say that in all respects we should want to 
follow the Shreveport doctrine; but I think there is some place where we ought 
to have a forum. And what I think w^e should have is the old condition which 
existed prior to the war, prior to Federal control ; have the power In the States, 
and have the power in the Interstate Commerce Commission that they then 
had to remove any discrimination that injured any shipper at any point. 

I was explaining a few moments ago about the classification. Numerous petl- 
tiops have been filed with the Illinois freight committee, a comnuttee repre- 
senting the carriers admitting that some of these changes should be made, 
won't make any changes in the classification where the reduction should be 
made and where it is in affect on interstate traftic, and the mere reassou that 
they won't make these reductions Is because they have tied our hands, and 
we can not authorize the increase that they think should be made. They say 
to us that 80 per cent of these changes we want to make would reiluce the 
rates. They have been changed on interstate traffic, but we are not going to 
make these changes until we can make them all, and so they tell our shippers 
that the Illinois commission is responsible, but. our cmnmission is enjoine*!, 
and they instituted the proceedings that enjoined the Illinois commission. 

Now, with this order of March, giving the comnussion the authority, saying 
they shall not increase rates in excess of the State rates, why, under that 
order, do they not make these reductions? And when they ask me why I do 
not reduce the rates undeir that order, what can we do? AVe have issuetl a 
classification which is our maximum ; that is the classification which bel<mgs 
to us; that is the maximum, but what further can we do? AVe can not exceeil 
it. If you want these increases, let us wjilk over to the Fe<leral court, and you 
lift this injunction and we will change them. And I will admit to you now 
that every rate in the Illinois classification that is lower than the uniform rat- 
ing applying throughout the United States must go up. And I have said that 
every place I appeared, and I have said it before the Interstate Commerce 
Commission. But have they complied with this order of March? Why don't 
they make these reductions? I have some of the correspondence with me. 
Mr. Galligan, of the Illinois Freight Committee — he is the chairman of the 
Illinois Freight Association; he writes to me under date of January 24, 1022, 
as follows: 

" We have been furnished with a copy of your communication addressetl to 
the Package Sales Corporation, South Bend, Ind., concerning proposetl amend- 
ment to the Illinois classification to provide for the acceptance for transporta- 
tion of shipments of citrus fruits in bushel and half bushel baskets in the same 
manner as now provided in the consolidated classification — 

The consolidated classification i« uniform, and generally referred to as the 
uniform classification — 

•' in whicli you state that if the Illinois lines are agreeable to the inclusion of 
citrus fru ts in list of fruits acceptable in bushel and half bushel baskets there 
will be no opposition on the part of the Illinois Commerce Commission. 

"Are we to understand from your communication that the Illinois Commerce 
Commission has changed its attitude with reference to amending the Illinois 
classification in order to make the provisions of said classification conform to 
the provisions of the consolidated classification?" 

In answer to that I sny, no, but we are prevente<l: tlrs injunction prevents us 
from changing our classification ; we have not the right to change it. It is a 
maximum, and the carriers may go below it. I do not say that that is the 
right situation. I think these increases slumld all l)e made. But we can not 
doit. [Continuing reading:] , , .^ 

"As you are aware, at the time the present Illinois classificat on was adopted, 
it was agreed between representatives of Illinois lines, interesteil shippers, the 
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Interstate Commerce Cpmmissioii, and the old Public Utilities Commission of 
Illinois, that in instances where the provisions of the ofQcial and western classi- 
tieations are unified and published in the consolidated classification, the Illinois 
classification would be promptly revised to conform to the consolidated classifi- 
cation." 

I am not goinj? to take up your time to read all of it. I believed it then, and 
I believe it now, and I always will believe it, but the only way to do it is to 
give the Illinois commission authority. At the moment the Illinois commis- 
sion is granted authority to make the changes, the changes will be made ; but 
I know of no way it can be done to-day. Certainly we can not issue an order 
when we are enjoined from issuing and making it. But the carriers can make 
this change if they want to under this supplemental order of March, 1921, which 
requires that they do not need to make rates in excess of the interstate rates. 
But they won't do it. 

The language of the supplemental order does not say, You must charge the 
interstate rates; it gives them the authority to determine when these rates are 
to be charged. And that is what is being done. The carriers are substituted 
for the commission in determining whether a rate shall be charged or not. 

I have gotten a little away from my program here. Yesterday when we 
adjourne<l I was referring to the action taken by the carriers in Illinois with 
respect to the reduction to be made by the Interstate Commerce Commission 
in the grain case. 

^Ir. Dk:^ison. Let me ask you a question there. In view of that order, if 
your conmiission ascertained that the State rate was higher than the interstate 
rate, you can go to the road and ask them to reduce it? 

Mr. Slateb, We can ask them to; yes, sir. 

Mr. Pexison. In view of that order, if they do not do it, can you not take 
the matter up with the Interstate Connnerce Commission? 

Mr. SL.KTEB. Yes ; but I want to tell you the Interstate Commerce Commission 
is burdened with work. 

^Ir. Denisox. We are all in that fix ; we are all overburdened with work. 

Mr. Slateb. Yes ; we can take it up with the Interstate Commerce Commis- 
sion and ask them to reduce an intrastate rate. 

Mr. Denisox. No ; but you can present the complaint against the action of 
the rojul. can you not, in not following out the spirit of their order; can you, 
or <'an you not? I am asking for information. 

^Ir. Sl.\ter. Well, the Interstate Commerce Commission having dismissed an 
ai,)l>Iication where we are dealing with a purely intrastate rate, won't consider 
onr application at all. But if the carrier had established a rate, a State rate, 
in excess of the interstate rate. I think we could have it amended, based on the 
rates from Indiana into Illinois; I.don't think they would hesitate in doing that. 
But if the competition came from the other side, from Iowa into Illinois, we 
might as well stay at home, because we would not get anything from the 
carrier or the commission. 

The Interstate Conmierce Commission in the grain case. No. 12929, directed 
certain reductions made into Illinois north of the line which I have described 
hretofore, as to the Santa Fe. Chicago to Peoria, and Illinois River to Grafton, 
111., north of that line the Interstate Commerce Commission found that half 
i>f the increases made north of that line should be removed; that is, should 
}>e taken off. In addition to thnt. that the coarse grain rates be 10 per cent 
les*« than the wheat rate. What happened? Well, we have no one in authority 
over State rates, and here is \yhat the Chicago & Alton Railroad did. I have a 
few illustrations that I would like to show you. ' From west of line Pearl to 
< 'hicago the interstate rate and the intrastate rate effective prior to Januai*y 1, 
1922. was 16 cents; effective January 1, 1922, the interstate rate on wheat was 
rp<liiced to 14 cents ; the intrastate rate was published at 14^ cents. The inter- 
stJite rate on corn and oats was reduced to 12^ cents under the order of the 
Intt*rstate Commerce Commission, and the intrastate rate was 14^ cents, with 
iH>b<Mly to correct it ; no connuisslon that can tell these railroads that that is 
improper, ami that the State rate should not exceed the interstate rate. 

To East St. Louis, 111., the interstate rate, prior to January 1, 1922, and 
the intrastate rate was the same on wheat, corn, and oats; effecive January 1. 
1022, the interstate rate was reduce<l ti> 11* cents; on corn and oats to lOi cents, 
but the State rate was only reduced to 12 cents. 

I tun not going to read ytai all these figures before me. These rates are pub- 
1fHlie<l in the tariffs of the Chicago & Alton Railroad tiled with the Interstate 
Commerce Commission, tariff No. I. C. C. A-1412, supplement No. 5. 
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The Wabash Railway Co., I understand — I am not .prepared to make this 
statement as a true statement of the facts. i>ut I l)elieve it to he true that tbp 
Wabash Railway contended that l)ecnuse tlie lutersate Connnerce ( 'ominisJ»lou 
did not include its name in tliis order No. 12929, it couhl make these re<luctinns 
of 10 per cent. So these are the charg:es. From C'arthajre to Chicago the rate 
on State and interstate traffic was 16 cents prior to January 1, 1922 ; effective 
January 1, 1922, the State and interstate itite was reduced to 14^ cents. 

Now, from east of the line, Decatur to Cldcag:o, prior to January 1, 1922, the 
rate on all grain was 14 cents, both State and interstate; and effective January 
1, 1922. the rate on both State and interstate was 12^ cents. 

And I am going to explain something to you al)out the gi'ain cases. Tlie In- 
terstate Commerce Commission in its investigation, which includecl only tl>»» 
w^estern district of the ITnited States, found that certain reductions shoiihl \w. 
made 

Mr. Parker (presiding). Is that in hundred pounds? 

Mr. Slater. Yes, sir. 

Mr. Parker (presiding). That is hundred pounds, and not busliels? 

Mr. Slater. It is cents per hundred pounds. Tlie carriers offered, as ii sul»- 
stitute, a horizontal re<luction of 10 per cent all over the United States, and en- 
deavored to have the Interstate Commerce (^ommssion accept that in lieu of 
the general reduction that had been authorized in the western distr ct. It was 
rejected. That is to say, the Interstate Commerce Connuission granted the car- 
riers the right to make a horizontal reduction of 10 ])er cent all over the Unitetl 
States, l)ut required them to adhere to the order in 12929. So the Wabash con- 
tended that so long as it was not Included in order 12929 it only had to make 10 
per cent reduction, and it made it. But the other lines did as they pleased, as 
will appear hereafter with reference to some of the railroads. I have with me 
the rates applicable via some. 

Now, these rates of the Wabash Railway are filed in tariffs with the Inter- 
state Commerce Commission, supplement No. 4 to Tariff I. C. C. 4996. 

The Illinois Central, the largest line we have in the State of Illinois, or the 
line with the greatest mileage in the State of Illinois, made these rates. From 
all points west of the river to all markets, except Cairo, the interstate rates were 
reduced, effective January 1, 1922, on this basis: On wheat, half of the advance 
was taken off, or 20 per cent over the August 25, 1920, rates; 40 per cent was 
the advance, and half of that was taken off, leaving it 20 per cent over the 
August 25, 1920, rates. And on coarse grains the rate was made 10 per cent 
less than on wheat. That is to say, on January 1, 1922, the rate on wheat was 
20 per cent over the August 25, 1920, rate, and on coarse grains it was made 
10 per cent less than on the wheat rate; the rates Were changed so that the 
rates on wheat w^ere made 20 per cent over the rate in effect on August 25, 1920, 
and on coarse grains it was made 10 per cent less than on wheat rates. The 
change was made on the interstate rates in Illinois, while the intrastate rates 
to the same market in Illinois were not reduced, and the interstate and the 
intrastate rates to Cairo were reduced 10 per cent. That is to say, they were 
reduceil — the interstate rates — to all markets; that is, the primary markets — 
Cairo, East St. Louis, Peoria, and Chicago. 
Mr. Johnson. Does that not discriminate against your i>eople there? 
Mr. Slater. Yes ; it does. 
Mr. Johnson. And, further, that is in strict violation of the Shreveport 

iloctrine? 

Mr. Slater. Absolutely. Now, the Interstate Commerce Commission reduceil 
tie interstate rates in southeastern Illinois, which I have designated as points 
east of the Illinois River, 10 per cent, and no reduction was made in the rate^ 
in northwestern Illinois, which had been referred to as points w^est of the river. 

The Interstate Commerce Commission, in its order in Ex parte 67, 56 I. C. C, 
at page 207, stated, as follows (reading) : 

" The record shows that the great density of traffic which originates in or 
passes in and out of Illinois, especially northern Illinois, as compared with 
Indiana and Ohio. Based on those facts alone we would be warranted in 
saying that the bases of rates in northwestern Illinois should not exceed the 
basis of like rates in southeastern Illinois." 

Nevertheless, as I say, they have reduced the rates in southeastern lUlnoi.'^ 
by 10 per cent, and no reduction was made in the rates in northwestern IUtn<jls. 

The Illinois commission can not come in and say, " Reduce them." The 
answer is to the farmer, " You stay at home, Mr. Farmer, and pay what the 
Interstate Commerce Commission says you must pay, regardless of your con- 
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dition to-day, you pay it, and when Congress acts on the transportation act, 
then, Mr. Farmer, you will get your relief," and that is all we can say to the 
farmer, and that is what we have to say. And these farmers and grain dealers 
know all this, as is indicated by these telegrams which are sent here begging 
for this relief. 

Mr. CooPEB. Let me see if I get this : After the changes, were the interstate 
rates 20 per cent higher than the intrastate rates? 

Mr. Slater, No, sir ; the increase effective August 25, 1920, was 40 per cent. 

Mr. Coopiai. And then you say they tools off 20 per cent? 

Mr. Slater. No ; they took 50 per cent of the 40 per cent off. 

Mr. Cooper. That is then 20 per cent? 

Mr. Slater. Yes. 

Mr. Cooper. I see. 

Mr. Slater. Now, this same railroad, the Illinois Central Railroad, from all 
points east of the river reduced the rates 10 per cent. In the northern part of our 
State we have one reduction and in the southern part another, and the Lord 
himself only knows what we have. You have to analyze each tariff to know 
what we have. But you know, and I know, that this would not have occurred 
if the commission could have handled it. But we were handcuffed, and we 
could not stop it. And the railroads would not have undertaken to do what 
tliey did if we had had the authority to stop it. 

These rates were published and filed by the Illinois Central Railroad in a 
tariff filed with the Interstate Commerce Commission as I. O. C. No. 9639 and 
supplements to that tariff. 

The Chicago, BnrlingtJin 5: Quiucy Railroad, prior to January 1, 1922, had 
rates on all grain from Hejinlstown to Chicago of 16 cents, both intrastate 
and intt^rstate. Effoctivo .Tan nary 10, 1022, and January 2, 1922 

Mr. Dknison (interposing). May I ask a question there, to get a little more 
light on this subject V 

Mr. Slater. Ye8. 

^Ir. Denison. You say the rnte from. Beardstown to Chicago, both State and 
interstate? 

^Ir. Slater. Yes : was 16 cents a hundred pounds. 

Mr. Denison. How can you have an intjerstate rate from Beardstown to 
Chicago, both being within the State of Illi:u)isV I am asking for Information. 
I am ignorant of how that can be. 

^Ir. Slater. I will explain that. On grain shli)ped, from the invoice prici' 
to the farmer is deducted the freight rate to Chicago; that is Xjo say. the farmer 
pays the freight on his grain to Chicago. Now, there are a great many instances 
in which there are no through rates to the seaboard, and where there are 
through ratjes published, I should say in 90 per cent or iH»rhaps more than 95 
I)er cent of the cases the through rate is the same as the combination from 
Beardstown to Chicago, ancl Chicago to New York. Now, when I say interstate 
from Beardstown to Chicago I mean the traffic that comes in to Chicago and 
then goes to the seaboard, and the rate to Chicago is an Interstate rate. When 
the State rate is applied — when I say intrastate rate, Beardstown to Chicago — 
I mean a car of grain that is shipped to Chicago, and consumed in Chicago, 
ami that is covered by the intrastate tariff. I might say that these intrastate 
nin\ Interstate rates are published in the same tariffs. 

^Ir. Dknison. Then, when you say interst^ite rates from Beanlstown to 
Ohicjigo, or from down the river to Chicago, you moan the through rate that 
applies between Beardstown and Chicago? 

Mr. Slater. Yes; that is right. 

Mr. Dknison. The through rate to the sea? 

^Ir. Sr.ATER. Yes, sir. I want tx) say also in that connection, when the in- 
<'reases were made they considered those as two separate factors; when rates 
on grain were increased a cent a hundred poun<ls, they did not add 1 cent to 
the aggregate rate; they added a cent a hundre<l pounds to each fact^or; but 
when you return via the same route, they say, "TIds constitutes another move- 
ment, and you shall take but one Increase off." 

When the rates were advanced 40 per cent each factor was Increased 40 per 
rent. Now, when you pursue a route in making increases you should follow 
the same route back in making re<luctions. That is the fair thing to do. 

The Chicago, Burlington & Quincy Railroad, prior to January 1, 1922. from 
Beardstown to Chicago, the rate on grain was 16 cents; effective January 10, 
1922, the interstate wheat rate was made 14 cents, and our State rate was re- 
duces! to 141 cents. 
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To East St. Louis, prior to January 1, 1022, the State and interstate rate 
was the same from Beard&town; eftective January 1, 1922» the Interstate rate 
was reduced to 11 cents, wliile our State rate was made Hi cents. 

The same situation obtains with respect to Peoria aud Beardstown, and that 
is the dividing Ihie between the north and the south. 

Mr. CJooPEB. Now, supposing this reduction had been the other way, would 
the carriers have been able to obtain any relief in the courts? 

Mr. Slater. Supposing it had been what? 

Mr. Cooper. Supposing the reduction on the intrastate rates had been greater 
than the reduction on interstate rates, could not" the carriers go into court and 
get relief? 

Mr. Slater. If ^he reduction on State traffic is greater than on interstate 
traffic, the proper procedure would be to apply to the Interstate Commerce 
Commission. Under the Shreveport doctrine 

Mr. Cooper (interposing). But undei* this situation that you have explained, 
the State commission and the shipper has no relief in a court. 

Mr. Slater. No ; I hardly think we can. 

Mr. Cooper. Can you go into the court? 

Mr. Slater. No; we can not do anything to-day but what a shipper could do» 
and that is probably what would be done — try filing a complaint with the Inter- 
state Commerce Commission. If they refused to take jurisdiction, as they have 
refused to take it on intrastate matters, there would be no forum. If this could 
be proved to be discrimination, the Interstate Commerce Conunis.sion would 
handle it . 

Mr. Cooper. You think it has the power, do you not? 

Mr. Slater. I think undoubtedly it has. 

Mr. Cooper. Why do you not try it? 

Mr. Slater. With the Interstate Commerce Commission? 

Mr. Cooper. Yes. 

Mr. Slater. We hope to get better relief and quicker relief right here. 

Now. why didn't we try it on the Interstate Commerce Commission? I have 
overlooked the fact that I have already filed a petition with the Interstate 
Commerce Commission, on January 10, 1922. Tliese rates took effect on Janu- 
ary 1. We did not lose much time. We tiled our petition within nine days, and 
we are entitled to the relief. 

Mr. Johnson. How long does it usually take to get relief from the Interstate 
Commerce Commission? 

Mr. Slater. That all depends. 

Mr. Johnson In such cases? 

Mr. Slater. Well, the average would be from six months to two years. I am 
guessing now ; I don't know. 

Mr. Johnson. That has been your experience and observation? 

Mr. Slater. Yes, sir ; that has been my experience and observation. A great 
many pleas are made for delay. I do not attribute all the responsibility for 
delay to the Interstate Commerce Commission. I know invariably, on our own 
docket, we have cases that on one plea or another are continued, and continued, 
and continued. And yet, if we are called on by the legislature to tell how 
promptly we are handling these cases, they would probably keep us up there 
for two or three weeks, trying to explain to them. 

Mr. Johnson. I want to ask another question: Supposing a shipper has d 
grievance, he can not get any relief by going to the Illinois commission ; he 
must go to the Interstate Commerce Commission at Washington? 

Mr. Slater. That is where his petition is filed, at Washington ; yes, sir. 

Mr. Johnson. And the ordinary shipper is not familiar with the law and 
the procedure, and it becomes necessary for him to emfAoy a lawyer and experts 
on railroads and fares and things of that kind in order to get relief, if relief 
is to be had? 

Mr. Slater. That is true. 

Mr. Johnson. Yes ; and I thought that ought to go into the record. 

Mr. Slater. There is a lot of difference between the two commissions. We 
are right there at home ; we are in the center of the State of Illinois, and if a 
shipper has a grievance, he comes in there and tells us his story and we listen 
to him, and if he has a grievance and if we think he has a case for complaint, 
we give him complete information. If we think he has no cause for complaint, 
we tell him so. We will give information to the railroads, or to the shippers, 
or to anyone who comes in and calls for it. 
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Mr. JoHNBON. Now, these railroads have you enjoiued from doing anything 
in tliat respect? 

Mr. Slater. Yes, sir. 

Mr. Johnson. And the shipper has no forum except the Interstate Commerce 
Commission here, which amounts, so far as he is concerned, to no forum? 

Mr. Slater. He has no forum there as to the reasonableness of the rates; 
he can only raise a question of discrimination. 
Mr. Johnson. Tliat is what I mean. 
Mr. Slater. Yes, sir. 

Mr. Sanders. If we follow your advice and restore the situation to just what 
it was before the war, how would these shippers in Indiana and in other States 
secure relief when the Illinois State Commission, listening to the alluring 
statements of the Illinois shippers, would do as they have done for many years, 
fix the Illinois rates so as to discriminate very markedly against interstate 
shippers, and practically put out of business any competing industries in the 
otlier States? Now, where would tliey get their relief? 

Mr. Slater. If you will permit me to make a complete answer to that. In th(3 
first place, I want to deny that the Illinois commission has ever created dis- 
criminatory rates. 

In the second place, I want to point to the fact that in 1915, when we had 
the Business Mens* League case at St. Louis up, it was conclusively proven 
that the rates were higher intrastate rates in Illinois than the interstate rates, 
but the Interstate Commerce Commission never entered an order reducing 
tliem, because it would have to reduce the intrastate rates. 

Now, what has happened is this: That Mr. Shipper from Indiana has had 
rliat advantage for years, and now the situation has changed and the Illinois 
i*ate was a little lower, and there was a tremendous objection, because he not 
oul3' lost his advantage but to that was added a little higher rate. In 1015 the 
Indiana people had the advantage.* 

Mr. Sanders. I have no objection to your defending the Illinois commission, 
but I personally know that they did establish rates so as to discriminate 
agaiust many Indiana men in business, so as to practically drive them out of 
business; and they went to the Interstate Commerce Commission and upon 
the ground of discrimination finally got their relief; and the Interstate Com- 
merce Commission did hold that the Illinois State rates were discriminatory ; 
they were too high in comparison with the Indiana rates. But that is not the 
I)oint I was making. I was not entering into a discussion with you about the 
Illinois commission, but the point I was making was that if we returned to 
the former status the people who were discriminated against must go to the 
Interstate Commerce Commission, which is the very forum about which you are 
complaining. 

Mr. Slater. No; they should go to the Interstate Commerce Commission 
and so should we. I am glad you mentioned Indiana. Indiana has to-day 
lower coal rates than we. Now you point to this Illinois case and you compel 
rae to go into an explanation. 

Mr. Sanders. It may be intt»restlng to the otlier gentlemen; I know all 
about it. 

Mr. Slater. Do you know about the 15 Per Cent case? 
Mr. Sanders. I know all about it. 

Mr. Slater. Let me explain. The carriers filed with the Illinois commis- 
sion case No. 2026 asking for a 15 per cent increase in the rates in Illinois. 
Mr. Parker (presiding). When was that? 

Mr. Slater. About 1914. What happened was this : A like petition was filed 
witli the Interstate Commerce Commission. They grouped Illinois with the 
western district. The percentage of increase aske<l for in the West was greater 
than the increase asked for in Illinois, so they said we will put Illinois in the 
i^'estern district. But the Interstate Commerce Commission denied the increase. 
And thereupon the railroads petitioned Illinois to dismiss their petition. The 
Indiana rates were increased. The result was what? The Indiana rates were 
bifirber than the Illinois rates, which was all attributed to the Illinois com- 
mission, and we had nothing to do with it except to follow the desire of the 
railroads. They asked for 15 per cent increase, and they did not get it from 
the Interstate Commerce Commission in the We.st, and then they asked for a 
(]|Kiiiis9al of their petition. But your Indiana class scale was far below the Illi- 
nois rates. What is commonly termed the "Disque scale" was higher than the 
IIliDois rates. We did not have anything to do with It, We corrected it. The 
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first case we had was under the 40 per cent docket. I told you the other day 
I thought it was wrong, and we set it aside. 

Mr. Pabkeb (presiding). Mr. Slater, that is all very Interesting, but it is 
not germane to the subject here. 

Mr. Slater. I don't thinlv it is either, Mr. Chairman. But tlie statement 
appeared in the record, and I did not want it to appear there uncontradicted. 

Mr. Parker (presiding). We have enough to do here witliout going into those 
unrelated matters. 
Mr. HuDDLESTON. I would lilje to ask a question. 
Mr. Parker (presiding). Certainly. 

Mr. HuDDLESTox. I should like to know who put in this rate that discrimi- 
nated against Indiana? 
Mr. Slater. The Interstate Commerce Commission. 
Mr. Sanders. The Illinois rates were put in by the Illin(»is commission. 
Mr. Slater. The rates were put in our advance, and that was the 5 per cent 
advance, and at that time the Indiana rates were far below our class scale. 
Mr. Sanders. The rates had been put in by the Illinois commission? 
Mr. Slater. Yes, sir. 

Mr. Sanders. The petition was filed with the Interstate Commerce Coniniis- 
sion to correct that discrimination, and the Interstate Commerce Commission 
found for the petitioners and ordered it corrected; is that not a fact? 
Mr. Slater. On some of the rates; not all. 

Mr. Sanders. And those discriminatory rates are driving the industries of 
Indiana out of business by giving cheaper rates to the Illinois shippers ; is that 
not a fact? 

Mr. Slater. No, sir; I will have to make a complete statement. I can answer 
it if you desire, Mr. Chairman. 
Mr. Parker (presiding). You may procee<l with your statement, Mr. Slater. 
Mr. Slater. These rates are published in Chicago, Buliington & Quincy .sup- 
plements to tariff I. C. C. 14209. 

With reference to the position of the carriers concerning the authority of 
the State conunissiou, we desire to refer to case 13071. I have before me the 
official stenographer's minutes before the Interstate Conunerce Commission on 
the hearing held November 16 and 17, at St. Louis, Mo. 
Mr. Parker (presiding). What year? 

Mr. Slater. 1921. It was November last, before Examiner John A. McQuil- 
lan. That is the case that I have heretofore spoken of, the petition of the 
Terminal Railroad Association, for authority to increase intrastate rates in the 
State of Illinois. At the outset 1 might say that some of the rates of the ter- 
minal are a little low; some of them are too high. But what happened wus 
this: The Terminal Railroad Association was grouped with the other carriei'.< 
in the eastern district and their rates were increased 40 per cent, together with 
the other carriers, for the purpose of producing this "fixed return. Therefifter. 
believing that they were entitled to additional revenue, they filed a petition 
with the Illinois commission asking for authority to further increase their 
Intrastate rates for the purpose of Ironing out the ineqimllties In the rates an<l 
for the real purpose, as stated in this record, to secure additional revenue. 

.Judge Kramer, who was counsel for the petitioners, stated : " The compljiiiU 
is filed under the transportation act so far as two classes are concerned. We 
are asking that they be raised to the level of the interstate rates." 

I might state this, after the 40 per cent Increases were published and filed 
with the Interstate Commerce Commission tariffs further increasing the inter- 
state rates were filed with the commission. Having Increased them without 
any hearing before the commission, they then filed an application with the 
Interstate Commerce Conmiisslon to remove discrimination, and thereby plaoeil 
In the haiKls of the Interstate Conunerce Commission exclusive jurisdiction 
over the Intrastate rates. Because of the Injunction there has been created one 
of the worst conditions ever existing. The railroads of this counti'y have 
followed a consistent position — that the rates can be fixed, increased, awl 
frozen without any forum for anybody to appear and complain that the rate \^ 
unreasonable and unjust. Anyhow, since the railroads can secure these in- 
creases by this method, why should they want the transportation act amended 
to give the State commission any jurisdiction at all, because they have complete 
control of the State rates all over the Union, with nobody to interfere with 
them. And so Judge Kramer says : 
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" We are asking for this because these charges for switching, if It be called 
Hwitchiiig, are so low it aniouiits to and is a discrinitnation against interstate 
traffic. 

" Examiner ^IcQvillan. It Is your contention that the switching, the indus- 
trial switching is lower and is a burden on interstate commerce? 

"Judge Kbamer. Yes." 

Mr. Mapes. May I ask a question there? 

Mr. Slater. Yes, sir. 

Mr. Mapes. JUr. Slater, is the statement correct that in certain cases the rail- 
roads want to raise intrastate rates to a higher level than the interstate rates? 

Mr. Slater. I did not make that statement, or I did not. intend to make such 
a statement. 

Mr. Mapes. No ; hut I asked you if it was true that they could handle their 
own rates as they saw fit? 

Mr. Slater. So that that would result? 

Mr. Mapes. The intrastate rates go above the interstate level? 

Mr. Sijvter. It has resulted in the grain rates. I merely 

Mr. Mapes (interposing). I want to get your idea. I am not asking this for 
the purpose of cross-examination at all. 

Mr. Slater. I understand. 

Mr. Mapes. Your statement is true, with the understanding that the rate 
structure that the Interstate Commerce Commission has already made Is 
probably as high as it can ever be. 

Mr. Slater. I think it is; yes; that the interstate rates are as high as they 
will ever be. 

Mr. Mapes. Therefore, as far as reducing tlie rates is concerned, nobody has 
any Jurisdiction? 

Mr. Slater. That is true, except we have the authority with the Interstate 
Commerce C<»uunisslon. I want to make that perfectly clear. I have a letter 
signed by Charles Hippiu ; ^Ir. Rippin is the traffic conftnissioner of the traffic 
department of the Merchants' Exchange of St. l.ouis. The letter is dated 
January 24, 1922. and is addressed to myself. I need not read his letter ad- 
dressed to me. He is referring to the fact that the carriers have flled a petition 
for a 10 per cent reduction in a certain terrttory. 

With this letter signed by Mr. Rippin and addressed to myself personally 
he sends a letter issued by the traffic department of the ^lerchants' Exchange 
of St. Louis, as follows: 
^To all members: 

" In the recent reductions of rates on grain and grain products the Interstate 
Commerce Commission required the carriers to include in the western (or 
greater percentage reductions) that part of Illinois on and west of the Illinois 
River from Grafton, 111., to Pekin, 111., and on and west of the Santa Fe Rail- 
road from Pekin, 111., through Joliet and Streator, 111., to Chicago, 111. The 
carriers in complying with that order of the commission established the west- 
ern basis of reductions from the western part of Illinois described above to 
St. Louis. Mo., and East St. Louis, 111., on interstate business ;' but on State 
business from territory west of the Illinois River, above described, to East St. 
Louis they only gave a 10 per cent reduction In their tariffs. Result of this 
ifl that we have a higher rate from territory In Illinois west of the river, as 
described above, to East St. Louis for local delivery than we have to East St. 
Louis when reconsigned to interstate destinations outside of Illinois, and a 
hig:her rate to East St Louis for local deliveries than we have to St. Louis, Mo." 

The traffic has to cross the bridge, but the rate east of the Mississippi River 
is the higher one. 

'* The table below illustrates this : 

^ Rates from points in Illinois on and west of the Illinois River which were 
reduced on January 1, 1922, on interstate traffic to basis of one-half of the 
increase that was permitted on August 26. 1920, on wheat and 10 per cent less 
than the new wheat rate on com and oats. Rates on Illinois intrastate traffic 
were reduced 10 per cent only." 

Then he sets forth a number of rates. 

"Carriers are preparing a petition to the Interstate Commerce Commission 
askinii; for authority to adjust that territory to 10 i>er cent reduction basis. State 
and Interstate." 

Meaning they want to raise those interstate rates again ; never reduce them ; 
but raise them. Now, he tells the members what to do: 
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"Now, the only way to deal with this situation is that all shipments from 
west of the Illinois Kiver'Santa Fe line, above described, coming to East St, 
Louis shall not be sold for delivery locally in East St. Louis " — 

Raise your grain in Illinois, but do not use it In Illinois ; if you do, you will 
have to pay a higher rate than if you sell it outside of Illinois — 
" but shall be sold for delivery in St. Louis, Mo." — 

Do not sell it in Illinois, but in St. Louis — 
" or sold for reconsignment off-track in East St. Louis to interstate destina- 
tions outside of Illinois, in which event the interstate rates to East St. Louis, 
as shown in table of sample rates herein, will be applied and not the State 
rate. Therefore, until further notice avoid selling any grain from west of the 
Illinois River-Santa Fe line for delivery locally in East St. Louis or for re- 
consignment to any State destination in Illinois." 

That is the appeal of the Merchants* Exchange of St. Louis. 

Mr. Denison. Who is that addressed to? 

Mr. Slater. This particular letter is addressed to the members of the Mer- 
chants' Exchange of St. Louis. 

Mr. Johnson. And signed by w^ho? 

Mr. Slater. Signed by Charles Rippin; Mr. Rippiu is the tniffic comm'tssioner 
of the traffic department of the Merchants' Exchange of St. Louis. He sent 
this letter to me. Mr. Rippin feels the same as I do. He does not hesitate to 
tell me when he thinks our rates are improper, and I do not hesitate to say to 
Mr. R ppin, when our rates are improper, they should be change<l. We try to 
be fair about the matter. So he has told me what he has had to do to protect 
his members. He did not do it to prevent Illinois men from selling their grain 
in Illinois, but he did it to protect his members from these discriminatory 
rates. The intrastate rate is higher than the interstate rate, and there is 
nobody to correct it unless we can prove discriminat.on before the Interstate 
Commerce Conunisson, and that is a costly proceeding. And if we present it 
to the Interstate Commerce Commission from Illinois, naturally we want to 
argue the matter before the Interstate Commerce Commission, and we are 
required to spend our time and money to come to Washington with these cases 
if we want to argue them before the Interstate Commerce Commission, and 
naturally we do. 

Mr. Denison. Does that condition still exist? 

Mr. Slater. It exists to-day; yes, sir. I have illustrated that by some of 
these tariffs. Thoy are all in the same tariff. We filed the petition on January 
10, nine days after these tariffs went into effect. Now, I am reliably informed 
the Interstate Commerce Commiss'on will do something with that petition, 
probably this week. I do not know whether they will hear our petition or 
dismiss it, or what they w.ll do, but I am informed they will take some 
action. 

Mr. Johnson. I want to make this observation : The Interstate Commerce 
Commission agreed to hear representatives from our State commission, and a 
representative was appointed, and he appeared, came all the way up here, and 
when he got here they gave him 20 minutes to present his matter, and they sat 
and watched the clock all the time that he was talking, with the gavel raised 
to knock him down when the time expired. As a matter of fact, it resulted in a 
farce, and we got no hearing at all. 

Mr. Webster. Mr. Slater, when was this case that you are expecting a deci- 
sion in filed? 

Mr. Su\TER. I am not expecting a decision. I filed the petition by letter, and 
an acknowledgement was received, which acknowledgement was received on 
January 10. I did not make acknowledgement of that letter, but I went down 
to the commission yesterday afternoon and consulted Mr. Quirk; said to hiui, 
" I am coming to you frankly to ask you about the petition, because I want 
to be able to tell the committee of Congress something about it in case they 
ask me anything about it. I want to know the status of the petition, because 
I want to go back and tell them what the status is if I am asked about it." I 
sad : *' I will undoubtedly be asked about it to-morrow." I left Mr. Quirk's 
office, and I returned later, and when I returned Mr. Quirk said, *' Well, I 
think there will be some action taken upon your petition this week by the coin- 
mission." Now, there is nothing there but the petition. Whether they aiv 
oging to require a hearing I do not know, or what they will do I do not know, 
but I hope they will do something. I hope they will at least set it for hearing. 
That is as much as I know about it. 
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Now. in connect ion with tliis Terminal Railroad Association case, I asketl 
Jnclffe Kramer this quest on : " This case is one involving revenue? '* 

I do not find the exact stntement he made in there. It is in here somewhere. 
I do not want to talce your time until I find it. In this transcript in this case, 
No 13071. it appears that Judge Kramer, representing the Terminal Railroad 
Association, took this position: That he took the position before the Illinois 
commission wlien the petition was filed for these increased rates, namely, that 
the State commissions had the power to increase rates and no i)ower to reduce 
rates undei* the injunction issued in pursuance to the transportation act. 
Now, we acted on that petition of the Terminal Railroad Association, and we 
did not dismiss it because ^f any case then pending, but we dismissed it be- 
cause we were enjoined from taking any action at that thne. Tliereupon, the 
Terminal Railroad Association did not appeal from our order to test the ques- 
tion of law raised directly as to whether we were enjoined or prohibited from 
raising any rates in Illinois. But the easiest method was to file a petition 
with the Interstate Commerce Commission under the transportation act, alleg- 
injr 51 discrimination in rates, and have the Interstate Commerce Commission 
renn>ve the discrimination by increasing the rates, and not have any court pass 
on the question of our right under the injunction to raise the rates. Therefore, 
if they can have the Interstate Commerce Commission find there is a discrimi- 
nnton. then the railroads will be in an elegant position; there will be no place 
where the sh pper can go and show that this rate is unjust and unreasonable, 
and it becomes frozen in the State of Illinois. That is the position of the rail- 
roads : it is the position of the attorney for the Terminal Railroad Association. 
That is to say, that the Illinois Commission has the power to increase rates 
now, but no power to reduce them. But we do not feel the same way ^Ir. 
Kramer feels about it. We dismissed it because we were enjoined. We did not 
;ro into the facts at all ; in fact, we dismissed the case before it was completed. 
We asked Mr. Kramer to brief that question, and he did so, and after the 
briefs were filed and before the case was completed we dismissed it. 

Mr. BuKROT'GHS. You say they did not appeal that case? 

:str. Slater. No, sir ; I wish tliere had been an appeal. 

^Ir. BuRRoroHR. But they did take occasion to petition the Interstate Com- 
merce Commission? 

Mr. St.ater. Yes, sir. 

'Sir. BmRoroHs. Has there been any action there yet? 

Mr. Slater. There has been no action yet. I appeared in th's case and ob- 
jected to their proceeding, because I. never believed and do not believe to-day 
rimt it is the intention of Congress that you shall not first try your case before 
the Illinois connnission — us'ng the lUlno's commission now for the purpose of 
illustration— first making your application to the Illinois commission, and if 
that commission makes an order which is discriminatory, you may then apply 
to thp Interstate Commerce Commission to remove it. But I said in that case 
that it is the duty of the railroads to go to the Illinois commission, and it is 
the dtity of the railroads to lift that injunction and untie the hands of the 
Illinois commission, so that we can determine whether unjust and unreasonable 
rates have been applied, and not be accused, as we are accused now and will 
he five years from now. of creating this situaton. But we say the railroads 
should lift this injunction order, and then we should determine it, and if we 
nmke a discriminatory order, then they should apply to the Intestate Commerce 
Commission. 

Mr. Bt-BRoi'fjHs. Now, in that proceeding before your commission, when the 
Terminal Railroad Association appeared before your commiss'.on, on what basis 
did they allege they should have relief? 

Mr. Slatfhi. Originally, as shown In this transcript, on the plea that there 
was an inequality in rates as fixed by the Illino's commission. And when Mr. 
Stith, who was rer^resenting the carriers, came before the connnission, and I 
snid. •• Mr. StltJi. if in place of these rates you desii^e to establish, we establish 
rates that will remove the inequalities and produce the same revenue, will that 
satisfy your i^efitlonV* And Mr. Stith sa'd, **Xo: we want the revenue pro- 
,Ui('f*d." Then T Miid. ** Vou want additional revenue?" And he had to .say yes. 
Ami it was f(»r the purpose of hicreasing the revenue that the ]>etition was filed, 
so that the rates would ghe increased revenue In the eastern district. It was 
!»ronght to the jittenrion of the Interstate Connnerce Connnission that the Termi- 
iiiil Kallronfl .Vs^orintion had prevented the Illin<»is conimlssifai from invest!- 
u'afing this c.ise. and from givin;.'- an order increasing the rates, or denyhig the 



314 PROPOSED AMENDMENT TO TRANSPORTATION A(rr, 1920. 

petition. I refused to go any furtlier with the henringB.. nnd walked out of 
the hearing and said, " If you want to proceed with this Investigation at tljis 
time, the State of Illinois will not be a party to the hearing, after you have by 
injunction prevented us from investigating, and then adopt this practice, w^hicii 
amounts to a fraud on the people, by taking the '* weak sister " and increasing 
lier rates after the rates were tlxed by aggregating the requirements of all 
carriers. That is what is happening. You take all the roads and put them 
together, increasing all the rates 40 per cent in the eastern district; and in 
order to get the rates up to put the "weak sister " within the strong lines, aii<i 
then when you have th(^ 40 per cent increase on all the lines, you pick out th« 
terminal system and apply for an increase for it. I say that is a fraud on tlie 
American people and is improper. 

Mr. Burroughs. In that record you have there, the proceedings before the 
Illinois commission, was there any evidence introduced to show that the ratetj 
then in force were not compensatory? 

Mr. Slater. I might say this — I do not recall the evidence in the case. It 
was set for Springfield. I notified the .secretary that it should be .set for hear 
ing. And then after notifying the secretary I got toi thinking about it. I 
thought, here is this order of the court enjoining us from procee<ling. S«> 1 
permitted the Terminal Co. to introduce all the evidence they wanted to in- 
troduce, and the shippers were about to start, and then I asked the question 
whether if we proceeded in this matter we were not acting In violation of the 
Injunction, and the counsel representing the shippers graspeil at the thought 
and said, "Yes; you are acting in violation of the injunction if you proceed." 
I said, " Then, I will stop right here. I will ask you gentlemen to brief that 
point, our right to proceed." And they briefed it, and we <lismissed the case. 
Now, that is as far as we got. What the evidence was I do not recall, 

Mr. Burroughs. You do not recall whether there was or was not evidenc^^ 
tending to show that the rates in force were not compensatory? 

Mr. Slater. There was some evidence tending to show that; whether it es- 
tablished it or not I do not recall. 

Mr. Burroughs. I do not suppose you know what the evidence was, or what 
their position was in the case they presented to the Interstate Tonnnerce Com- 
mission ; it must have been on the ground of discrimination. 

Mr. Slater. It was on the ground of discrimination, as shown by this tran- 
script. I walked out and told them I was through. I said that if the trans- 
portation act was going to be administered that way I did not propose to sit 
there and assist or be present when anything of that kind is being done; the 
State of Illinois was not going to be a party to it. That is, if you are going 
to put all the weak and strong lines together and get a 40 per cent increase in 
the rates and then take the weak ones out, I do not want to be at those hear- 
ings. That is what I did. I walked out and stood on my objection. The case 
was then completed, 

^Ir. Mapes. Is it your position, then, that the railroads desire to have the 
group apply so far as making the fair return to all the railroads is concerned; 
that is, for the purpose of making a fair return to the railroads in the aggre- 
gate, they want to make that the unit, and then make the State the unit when 
it comes to making a return for the weaker lines? 

Mr. Slater. Undoubtedly. And I do not see how the Terminal Railroad 
Association could be prevented by any commission, State or interstate, from 
increasing its rate if it was proven that the rates were confiscatory, and why 
it would not be a proper answer to the Terminal Railroad Association to say, 
" True, that your rates are confiscatory, but when you get all of these rail- 
roads together, and you put all of these expenses together, and their operating 
revenue, and add the value of the property together, and add the taxes to- 
gether, and when you put them all together that all of you in the aggregate 
are making a fair and just return, even though, Mr. Terminal Railroad Asso- 
ciation, your rates are confiscatory." Now, I do not believe that the court 
has passed on that in this "Wisconsin case. If they have, I want to tell 
you that before long — you will find this to be a fact: I am looking into the 
future — that after these short-line railroads have made their settlement with 
the Government and have their claims adjusted they will test the validity 
of this law and come in and show that at that time the rates are confiscatory, 
and you can not deny relief. You give them a settlement and get through with 
the short-line railroads and their attitude will be entirely different. They 
do not want to be antagonistic. I do not blame them. I wt)uld do the same 
thing myself. 
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Mr. Mapes. Your idea is: Suppose the Interstate Commerce Commission in 
its prouping had arranged for an aggregate return of 6 per cent on all the 
property in a groui), that does not apply to a 6 per cent return in the State 
of Illinois? Suppose the State road comes into the State court and says that 
you are allowing a rate that is not compensatory; what is your idea about 
that? 

Mr. Slateb. Why, undoubtedly the court would order the increase to be 
effective. They have already done it; they have done it in the 2-cent fare 
ease and will do it again. They can not avoid it under the Constitution. 

Mr. Denison. Do you not think when a rate is fixed that will yield 6 per 
cent on the value of all the property that that itself is a positive denial of the 
fact that the rate is contiscatory ? The fact that it makes enough money to 
yield 6 per cent on the value of the property is a denial that it is confiscatory. 
Tlie question is whether it is confiscatory. This law does not undertake to 
say that they shall make enough money to pay dividends on their bonds or 
anything else. 

]Mr. Slater. I understand. 

Mr. Denison. It says the rate shall be so adjusted as to yield 6 per cent on 
tlie value of the fixed property. 

Mr. Mapes. May I interrupt there? • 

^Ir. Denison. If they fix it to make that return, do you think it is possible 
to say that it is confiscatory? 

Mr. Slater. Just let me explain. Mr. Denison, if you own a gas plant in 
lillnois and operate it, and I own and operate one also. The legislature says 
to you and to me that so long as our properties in the aggregate are producing 
G per cent, that that rate is not confiscatory. You stockholders are getting 
a fair return, but mine are getting nothing; I can do nothing with my plcjnt. 
But the legislature says that so long as our properties in tlie aggregate nre 
producing 6 per cent tliat that rate is not confiscatory ; but my rates are con- 
tiscatory and I am getting no return for my stockholders, but you are getting 
12 per cent. But I answer and say, Mr. Denison does not give me any of the 
money that he gets from his plant, and my stockholders are getting nothing. 

Mr. Denison. But you are overlooking this : You may have no business. Sup- 
posii>g you had a railroad, and your road does not haul but one piece of freight 
u year; of course, if you charge enough to operate your road, that would be a 
confiscatory rate in that sense; but that is not the sense in which we talk of 
rates being just and reasonable. 
Mr. Slater. Let me explain this. 

Mr. Denison. A railroad may be getting perfectly fair rates and yet be 
goin^ into bankniptcy fact. 

Mr. Slater. That is true, and you reach the point that the higher the rate 
the less business you get. • 

Mr. Denison, I am not justifying this law, you understand. 
Mr. Slatlti. I understand, but I might say this in answer to your question: 
Ttiat when an application or appeal Is filed with a court for relief from any 
of the provisions of the law, from any order entered by the Illinois commission, 
they do not file an appeal showing that all of these railroads in the aggregate 
are losing money, but they file an appeal and present evidence setting forth 
their own operations. That is to say» the operation of one line, and they prove 
th«t their rates — not the rates of all the railroads in the aggregate, but their 
rates — will not produce sufficient revenue, and the rates are fixed' according to 
the needs of that railroad. The court does not say : Haul in these other lines 
to see how you are coming out in the aggregate, and to see whether the rates 
are confiscatory. No ; it acts on the rates on that particular road. 

Mr. Merritt. You contend that simply gives the road a certain amount of 
money, and therefore the rates must be confiscatory? 

Mr. Slater. Oh, no ; not at all. I want to say this : While you take all the 
roads to make up the yield at 6 per cent — well, it is not 6 per cent ; it is 5J per 
cent on the aggregate value — but the commission may in its discretion add 
a sum not exceeding one-half of 1 per cent on the aggregate value to make 
provision for improvements, etc., and then if they earn in excess of 6 per cent 
of the value of the property held and used for transportation service, one-half 
of the excess over 6 per cent is to be paid to the Government. So, if and after 
tlie railroads have paid to the Oovemiuent the half of the excess over 6 per 
cent, and you add that all together, you virill find that they are paying less 
than 5 per cent Why? Because sonie of the earnings of the roads which 
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have made greatly in excess of 6 per cent have gone to the Government. The 
weak lines do not get it. Consequently, if they are all together getting 6 per 
cent, and you taRe half of that away — if you take It away ; do not forget that— 
if you take it away, they are, in the aggregate, going to earn less than 5 per 
cent. But I am going to wait until I see the checks. 

Mr. Mebbitt. What you are arguing now is the legality of fixing rates on 
certain roads? 

Mr. Slater. Yes ; and the result of using It in this way, which deprives the 
State of determining a case such as this. 

Mr. Mebbitt. That is incidental. 

Mr. Slateb. Yes ; that is incidental, but that is the result, neverth^ess. 

Mr. Pabkeb (presidipg). Do you want to proceed to-morrow morning, Mr, 
Slater? It is about time to close. 

Mr. Slateb. Before determining that, if there are no questions to be asked 
by members of the committee, I may not remain to-morrow. If you want me 
to remain I will remain, or come back to-morrow. I do not know just what 
Mr. Benton's program is. 

Mr. Mebbptt. I have a question or two I wanted to ask you, but it is not or 
sufficient importance to ask you to stay over. 

Mr. Slateb. I have a few more Aatters I wanted to speak of, but I can forego 
those. 

Mr. Pabkeb (presiding). I believe Mr. Benton has a matter he would like to 
present. 

Mr. Benton. I have the statement of Warren Stoutnour, a member of ttie 
Public Utilities Commission of the State of Utah, Salt Lake City, Utah, that 
I wish to present. 

Mr. Pabkeb (presiding). I promised Mr. Benton that this statement might 
go into the record, and it may go into the record at this point. 

(The statement referred to is printed in full, as follows:) 

Mr. Chairman and Gentlemen : I appear for the Utah commission, having 
been asked by the governor of that State to submit to you our experience under 
the transportation act and to ask you that it be amended. This law adds to an 
jilready complicated and intensified situation. 

The people of our State are greatly exercised over the situation, and our legis- 
lature at its last session passed a joint house memorial, a copy of which I am 
filing with your coniniittee, asking the Congress to so amend the act as to restore 
to our State the authority of regulating, through its police power, intrastate 
railroad rates. 

I am not going to dwell upon the undue and unwarranted invasion of the 
sovereign rights of the State of Utah as now permitted by the present trans- 
portation act, nor upon the destructive influence which we believe this act has 
upon the perpetuation of our dual form of representative government. I have 
heard all of that presented and emphasized by others appearing here, and I 
know that you thoroughly appreciate its significance. We also agree in principle 
with the views (^xpiessed by repi-esentatives of other States as to the type of 
amendment we l>elieve necessaiy to restore the rate-making power to the several 
States. 

I'tah is more tlian 2 500 miles from Washington, and the continued operation of 
this law menus the transferring of our purely State rate afCaii*s to Washington. 
and the administration of this kind of affairs at long range and because of the 
impossibility of long-range detail administration it means finally the loss of 
a forum to which the aggrieved shipping public may appeal for the adjudication 
of its. grievances. This we believe to be true, because under the law the com- 
mission hfis no power to make rates other than those calculated to yield a given 
return upon total investment-. As a practical proposition, aside from the con- 
stitutional question involved in section 15a. this principle of rate making neces- 
sarily puts the rate structure, so far as the changing of an individual rate is 
concerned, in a strait-jacket, and on account of the expense, time, and the neces- 
sariiy complicated administration of the Federal Government will, in the uUI- 
jiio^o. leave to th(» railroad itself the making of Its own rates for intrnstale 
traffic. 

Intrastate traffic is largely an Intercommunity service and th's class of 
service vitally affects the public: and while the revenues accruing from intra- 
state rates are relatively small in comparison with total revenues accruinff 
from the ent're interstate traffic of the country, taken ns a whole, it does not 
by any means measure in the same proportion rate problems confronting the 
public for solution. In the case of our own State, however, Intrastate traffic, 
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ttneasured either in tonnage or rev,enue Is, we believe, relatively higher than 
in many States. For one of the principal carriers, namely, the Rio Grande 
Railroad, Utah tonnage averages 58 per cent of total tonnage and measured in 
revenues 37 per cent of total revenue. The average tonnage, nine railroads, 
for a three-year period Utah traffic was 54 per cent and of revenues 47 per 
cent. 

From these figures it is readily seen that the problem confronting the public 
of our State is one of vital Import. We believe this may readily be shown 
through our experience under the transportation act. The only way we know 
of to judge the near future is by the near past, and I will briefly outline the 
history of our case growing out of the Interstate Commerce Commission's Ex 
parte 74. 

Prior to 1917 the State of Utah had not elected to exercise its police power 
for the making of intrastate railroad rates. The rate structure in effect at that 
time was the rate structure initiated by the carriers, and had gradually beeBi 
made effective through the growth of the railroad business. On March 8, 1917,, 
the public utilities. act of Utah became effective, where by and through wliicb 
the State assumed through its police power the regulation of traffic within 
its borders. 

Shortly thereafter the carriers filed a petition with our commission, request- 
ing the percentage increases applying intrastate in Utah. At this hearing the 
carriers submitted evidence to support their applicatoln, both from a revenue 
standpoint and also in support of the necessity for increasing Individual rates. 
A traffic expert for the carriers in commenting on the existing State rate 
structure frankly informed us that these rates had generally been made ** with 
a slap on the back " and a " Hello-, Jim." 

The carrlei-s frankly disclosed in detail their financial and operating con- 
dition and cheerfully complied with every request for specific information. 
Before this case was decided the application was withdrawn by the carriers 
and thereafter the transportation affairs of the country were taken over by 
the Federal Government through the director general. Increases were made 
in rates during Federal operation and afterwards a horizontal percentage 
Increase was made on interstate traffic by the Interstate Commerce Commission 
in its Ex parte 74. 

The carriers operating In Utah filed with us an application asking authority 
to make effective Intrastate increases equal to the Increases authorized by the 
Interstate Commerce Commission. Representatives of the carriers at this 
hearing told us that the Congi'ess of the United States had recently passed a 
great piece of constructive legislation. This legislation was of such a nature 
that all we need do in the premises was to grant on intrastate traffic the same 
Increases as had been authorized interstate. The carriers submitted their case 
on the record made for the Interstate Commerce Commission in Ex parte 74, 
and did not otherwise attempt to justify the increase in any particular rate, 
but advanced the theorj- that this case was an emergency revenue matter, not 
a rate case.. 

The commission sought to have evidence introduced as to individual rates 
in the same manner as had been obtained in the first rate case, as I have here- 
tofore outlined, becatise we believed it to be a proper method of procedure. 
The carriers refused to offer this kind of evidence. Protestants, however, pre- 
sented evidence supporting the contention that a horizontal increase in all ex- 
isting rates would be Inimical to important Indus^trles, and in the case of the 
mining Industry would mean the closing of our mines entirely. 

The carriers contended that increases should apply regardless of the showing, 
so as to conform to the percentage increases authorizetl in Ex parte 74 ; that 
if our rates were found to be too high the carriers themselves would put them 
back down again. Please note this statement, because we believe this prin- 
ciple is one the carriers are earnestly seeking to establish ; that is, when intra- 
state rates are too high and traffic will not move they themselves desire to be 
the Judge as t^ how high tiie rates shall remain, and not the State regulatory 
l>ody, thus, in effect, nullifying the adjudication of rates. 

The commission did not adopt this view ; it did not believe that the Congress 
would or could enact a law whei^eby a State regulatory body would be com- 
pelled to raise rates to a point when Industries were closed in order to retain 
jurisdiction of State rate? making, and then leave it optional with the carrierp 
to put them down again, nor did we believe any such interpretation could be 
rend into the act. 

97096— 22— PT 1 ^21 
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Having in mind the emergency character of the case, the nece»«'ty of Increased 
revenues, but at the same t me remembering the prUu^lplen upon which the 
basic rates of the State had been established, tlie commlHsIon grunted the same 
percentage increases as authorized in Ex i>arte 74, excej>t on coal and ore mov- 
ing intrastate, and no increase In passenger rates where the same fhen exceeded 
3 cents per mile, the commission having found some of the passenger rates ex- 
ceedingly high. 

The commission in its decision expressly reserved Jurisdiction over the case, 
thus leaving the door open to the carriers to make any further showing they 
desired as to the specific instances where increases were not approvetl. The 
carriers demanded a speedy decision from the commission, and the opinion 
was rendered within three days after the case was submitted, and the rates 
w^ere made effective upon one day's notice to the public and to the commiKsion. 
This was the last chance our commission had to adjudicate the case. 

Our commission was denied any further oppoitunity to hear tlie ease, the^ 
carriers having appealed to the Interstate Commerce Commission, and the Inter- 
state Commerce Commission hav.ng entertained the application, our commission 
was involuntarily placed in a position of defending its own order, when it had, 
in effect, expressly stated tliat the case was not finished. 

In due time the Interstate Commerce Commission having heard the applica- 
tion, issued its opinion, overruling our order as to passengec fares, increasing 
said fares, notwithstanding that some of the intrastate passenger rates were 
hfgher per mile than the interstate fares. Through this action, this spread was 
made still greater. In Justification, the Interstate Commerce Commission, among 
other things, said (I. C. C. 11831. Utah Rates, Fares, and Charges) : 

"The Utah interests point out that some of the intrastate factors u.sed in 
the examples given of record are liigher per mile than the interstate factors^ 
and say that it is therefore not established that the Intrastate fflres are injuriou» 
in their effect upon interstate commerce. However, the combinations result in 
the defeat of the Interstate fares sanctioned by ns as reasonable in Ex parte 74, 
and therefore unjustly discriminate against interstate commerce." 

Concretely, this action resulted in passenger rates fn sections of the State in 
excess of 6 cents per mile. These rates, in mtaaty instances, exceed the value 
of the service. This is shown by the Increased use of antomoblles, wherever 
they may be made available, and the consequent decrease in passenger traffic 
and revenue, defeating the very purpose for wMch the fncresses were sought, 
namely, to augment revenues. 

The commission was enjoined in the Federal court from interfering with the 
enforcement of this order, and the case remains in status quo. Meanwhile, the 
rates are, as I have indicated in some cases, more than 6 cents per mile. 

It may be noted that, as has been pointed mxt by other State commissioners 
appearing before your committee, the carriers voluntarily initiated this com- 
-rJaint, alleging unjust discrimination against Interstate commerce. It should 
«;-» note<l that no interstate traveler appeared to claim Injury through the 
tivuon of the commission. Such evidence as the record contained was given 
t* a railroad traflic expert, who testified that a tariff dlfTereuce existed through 
a comoinanon of rates. No locality protested an injury. We ask that the 
act be so amended that a specific injury to persons or localities must be 
shown, and that the interstate rate be found a Just and reasonable rate before | 
the Shreveport principle may be applied. Certainly, if the intrastate rate Is 
In and of itself Just and reasonable, it can cast no burden on interstate com- 
merce, no matter what the Interstate rate may be. When one considers the 
multitude of rates in effect, the case under the present law with which the 
carriers may appeal cases and the time required to adjudicate them, means 
that ultimately, as I stated in the beginning, the denial to the aggrieved 
shipping public of relief; it will mean a great Increase In the number of 
examiners to try cases. Instead of a regulating body on the ground familiar 
with local conditions ready to expeditiously try the case; it will mean long- 
drawn-out affairs with such a volume of business as will j)reclude the interstate 
commerce commissioners themselves from inquiring into the merits of the case. J 

Furthermore, the expense on the part of the shipper in these' cases will pre- 
clude him from bringing action, except in the most important cases, and thus 
Igo^'P tn thf^ pnrrSf^ra themselves the option of giving relief. 

ACany of these intercommnnlty rate cases require prompt adjudication, or tho 
jDpportanlty to move traffic is lost, a loss in which both the carrier and tin' I 
siiiiiiHjr pjifticlpate; and removing, as in our case, 2,500 miles distant, tlu- 
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authority — that to be effective must be administered expeditiously and at the 
origin of the case — will prove to be ineffective and defeat the very purpose of 
regulation. 

[House Joint Memorial No. 4. Passed February 23, 1921. Approved March 4, 1921. 

In effect March 4, 1921. | 

STATE BIGHTS OVER RAILWAYS. 

To the Seiiafe and House of Kcprescniatives of the United titatett in Congress 
assembled: 

Your memorialists, the Governor and Legislative Assembly of the State of 
Utah, respectfully represent; 

That the Interstate Commerce Commission in recent decisions interprets 
the transportation act of February 28, 1920, as giving that body complete 
authority over the railways, the entire tield of transportation, the traffic itself, 
and all the instrumentalities and means of carrying it on. 

That such interpretation and such a8suml>tiun of conrplete and exclusive 
authority over the railways deHes and sets at naught the sovereign rights and 
laws of Utah and other States enacted to give the said States proper regu- 
latory supervision over railways w^itliin their own borders. 

That we believe it unwise and against the interests of the public to vest 
such power and authority in the Interstate Commerce Commission. 

Therefore we respect fullj' urge that Congress amend the said transportation 
act so as to provide, without possibility of misinterpretation, that the authority 
of the states over railways within their own borders shall be recognized, 
upheld, and maintained. 

Approved March 4, 1921. 

Mr. PARkER. The committee will now stand adjourned until to-morrow morn- 
ing at 10 o'clock. 

(Whereupon, at 12 o'clock noon, the committee adjourned to meet to-morrow, 
Thursday, March 9, 192^ at 10 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Wednesday, March 9, 1922. 

The committee met at 10.30 o'clock a. m., Hon. Samuel E. Winslow (chairman) 
presiding. 

The Chairman, The committee will come to order. Are you ready to proceed, 
Mr. Benton? 

Mr. Benton. Mr. Chairman, Judge Com, of Ohio, is here and desires to 
present some information to the committee about the situation in his State. 

The Chairman. We will be glad to hear you, Mr. Corn. 

STATEMENT OF MB. EDWABB E. COBN, IBONTON, OHIO, ATTOBNEY 
FOB THE PUBLIC UTILITIES COMMISSION OF THE STATE OF 
OHIO. 

Mr. Corn. Gentlemen of the conmiittee, my experience here Is not as a rate 
expert nor an exi)ert of any sort, but rather I am here to give you, as briefly and 
as concisely as I can, the situation as viewed through the eyes of the Public 
Utilities CommissUm of Ohio. That commission is the body established by. 
the law of that State to supervise and regulate railroads and public utilities, 
and to tlx rates for si'rvlce, except where the legislature itself has flxed them, 
as in the case of passenger fares. 

Under the laws of our State, when a rate for any service has been fixed by 
the commission, and an Interested person, firm, or corporation believes such rate 
to be unjust or unreasonable, provision Is made for an error poceedlng direct 
from the commission to the supreme court of our State, During the war, and 
immediately following, our connnlssion never quibbled on the question of 
authority, but readib' cooi)erated with the United States Uallroad Administra- 
tion and the Interstate Couunerce Commission in all their programs and 
orders. At the close of the war, and when the carriers were returned to 
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private control, we had the same fright and fear about the condition of tlie 
railroads that seized them and everybody else, and so when the Interstate 
Commerce Commission in Ex parte 74 authorized a horizontal increase of 40 
per cent in all freight rates in the eastern group, and the carriers applied to 
the Ohio commission for authority to make the same increase for intrastate 
movements, effective on live days' notice, our commission,, without investigating, 
but solely on the authority of the order of the Interstate Commerce Commission 
in Ex parte 74. allowed the 40 per cent increase in freight rates in Ohio. It 
did not allow the 20 i)er cent increase in passenger fares nor the Pullman sur- 
charge, nor an Increase in cream rates, because the Ohio conimTssion held 
that cream was millc and should take the same rates as milk, and because the 
statute of Ohio, having fixed passenger fares, forbade the public utilities com- 
mission from changing the fares fixed by the statute. 

The commission held that the Pullman surdiarge rates were so related to 
the passenger fares that it was not authorized to grant that increase. When 
our commission refused the increase of 20 per cent in passenger fares the 
carriers came before the Interstate Commerce Commission and that body, 
under the authority of the transportation act, overthrew the whole passenger- 
rate structure of our State and authorized the increase solely because there 
was a difference between the interstate and intrastate rates. In fact, they 
gave us the same treatment accorded to about 25 other States. 

As soon as the order of the Interstate Commerce Commission was an- 
nounced the carriers went into the United States district court and enjoined 
the State authorities from interfering with their execution of that order and 
from prosecuting them for a violation of our State law. 

The recent decision of the Supreme Court in the Wisconsin case holds, if 
we understand its effect, that the Interstate Commerce Commission was 
within its authority or within the authority conferred by Congress, and that 
Congress was within its constitutional right in conferring such authority. 

Such is the situation as to passenger fares. I may say that perhaps in our 
State the Interstate Commerce Commission has gone further than in any other 
State in that it has under this supposed authority of the transportation act 
undertaken to regulate electric fares. Particularly is this true in the vicinity 
of Steuben ville. East Liverpool, and Wellsville, Ohio, and I think perhaps in 
the vicinity of Youngstown, the home of Mr. Congressman Cooper. The regu- 
lation there was made upon the same theory that the 3-cent passenger fare 
was increased on steam roads, and that a State passenger riding on the same 
car and in the same seat for a less price was a discrimination against the 
interstate passenger. The electric fares about Steubenville and East Liverpool 
and Wellsville were regulated by franchise contracts with the interurban or 
electric roads, but the Interstate Commerce Commission disregarded those 
contracts and undertook to, and did, in fact, fix the electric fares. 

The freight-rate situation continued until our commission was convinced 
that we were at least approaching normalcy ; that prices of all materials and 
of labor were being reduced ; and that condition justified a review of freight 
rates in intrastate traffic. So in August of 1921 it initiated a hearing on all 
freight rates on intrastate shipments, but designated for the first sessions 
rates on road-building materials, such as sand, gravel, crushed stone, cement, 
and paving block. There was a widespread demand for a reduction In the 
rates for these materials. The State highway department was especially 
clamorous for an investigation of these rat^s, because the high rates, which 
the highway department designated as almost prohibitive, were sadly inter- 
fering with the road-building program of the State, and then it appeared that 
the rates on these materials were more than the traffic could or would bear; 
in fact, these materials would not move under the existing rates. As an ex- 
ample it was shown by an exhibit of one rate expert in the first hearing, and 
not contradicted, that it cost more to transport 50 tons of sand or gravel 50 
miles than it did to transport 50 passengers at 3.6 cents a mile a like distance. 
Our commission felt that a situation like that was ridiculous, especially when 
the equipment used for such transportation and the possible loss from wrecks 
were considered. 

As the result of this hearing the rates on road building materials were reduced 
something like 28 per cent, which amounted to the taking off of these materials 
of the last 40 per cent increase authorized by the Interstate Commerce Com- 
mission and by our commission. That was the increased authorized in August, 
1920. 
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I may say that the only one of these materials that ever moved largely in 
interstate commerce was paving block, but it was testified at the hearing that 
the high rates had almost destroyed the industry. 

The commission had a hearing also on the rates on sugar sheets. The sugar- 
beet industry is confined largely to northwestern Ohio, and very little movement 
in interstate commerce, so that there was no real discriminataion, there could 
be no discrimination against interstate commerce in the matter of sugar-beet 
rates. The sugar-beet rates were also lowered so that the industry had the 
benefit of reduced rates for this last season, the last shipping season. 

A hearing was also had on the subject of agricultural limestone and these 
rates were reduced substantially the last 40 per cent. 

Mr. Denison. May I ask a question there? Did nobody come in and try to 
stop your commission from making these reductions? 

Mr. Corn. Yes, sir ; the carriers all appeared — and I am coming to that — and 
set up their defense, which was largely a financial one. I will come to that in 
just one moment. 

Some of the rates which were investigated at these hearings were not reduced. 
For instance, rates on fertilizer were not reduced, no sufficient showing having 
ben made to our commission to authorize the reduction. 

Mr. Cooper. May I ask just one question there? In your sugar-beet industry 
you do not have very much movement outside the State? 

Mr. Corn. Very little, if any. 

Mr. Cooper. To the gins — ^is that what you call them, where you manufacture 
•Jie sugar out of the beet? 

Mr. Corn. Yes, sir ; in and around Toledo and that section of the State. I am 
not familiar now with the exact location, but they are all largely located in the 
northwestern part of the State. 

Mr. Cooper. That is all I have. 

Mr. Corn. The testimony in all these cases, we believe, fully justified the Ohio 
commission, or would have justified any commission, in making these reductions. 
The carriers appeared — in fact, all the carriers in the State were made re- 
spondents to the proceedings and all appeared, and aside from the mere tech- 
nical defense with reference to the insufficiency of the notice, the only defense 
that the carriers put in was a financial defense, the same story we have heard 
from the beginning, that the earnings from tlie then existing rates were not pro- 
ducing the return authorized by the transportation act and the order of the 
Interstate Commerce Commission. It was shown, however, in these hearings 
that the rates in Ohio were higher than interstate rates, and produced a greater 
per car-mile and a per ton-mile of earnings than interstate rates for like dis- 
tances under like conditions. This presented a condition which certainly called 
for correction. 

Mr. Denison, Right there — ^you said the Interstate Commerce Commission 
increased botli interstate traffic and intrastate traffic 40 per, cent? 

Mr. Corn. Yes, sir. 

Mr. Denison. Then how could that make the intrastate traffic higher than 
the interstate traffic? 

Mr. Corn. It must have been because our rates were more favorable than cor- 
resr>onding interstate rates at the time of the increase. 

Mr. Denison. You mean before either were increased, your State rates were 
higher than the interstate rates? 

Mr. Corn. Yes, sir. At any rate, the testimony oflEered showed the conditions 
which I have described. 

Now, there were other hearings scheduled for investigations into the rates 
on other commodities, .such as grain and grain products, the short-haul coal 
rate, etc., but when the decision of the United States Supreme Court was 
handed down our commission had nothing but the press reports, and those 
hearings were abandoned until such time as this decision could be analyzed and 
the rights of the Ohio commission, if it had any, were determined. 

The carriers prosecuted error in these three cases to the supreme court, and 
the first case came on for argument last Friday. 

Mr. Benton. The Supreme Court of Ohiot 

Mr. Corn. The Supreme Court of Ohio. The first case was on for argument 
lOBt Friday, and when we appeared and commenced the argument, the attorneys 
for the plaintiffs in error, the carriers, boldly claimed to the Supreme Court 
of Ohio that under this decision the Ohio commission had absolutely no juris- 
diction to interfere with these rates. Of course, none of us having had an op- 
portunity to examine the full text of the opinion, we could only say to tl\e court 
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Mr. Corn. I was not undertaking to quote these gentlemen literally, but my 
understanding of what was stated and my recollection of the Congressional 
Record now at this late period. I want it understood that I was not undertak- 
ing to quote these gentlemen literally, but was giving my understanding of 
the substance of what was stated to Congress and the substance of what we 
have been quoting to the courts and the interstate Commerce Commission all 
along as the history of the legislation. 

Mr. Hawes. Mr. Corn, your contention is to the effect that Congress did not 
know what they were doing when they passed this law — that they did not 
understand it? 

Mr. Corn. No ; I do not make that statement. I was simply quoting what my 
recollection and understanding was of what was said in explanation by the 
authors of the bill to their respective bodies at the time the conference report 
was up for discussion and action. 

Mr. Sanders. So far as I am concerned, Mr. Chairman, 1 was on the com- 
mittee when we passed the Cummins-Esch bill, and I thought it meant just 
what the Supreme Court has held it to mean ; and if the hearings are exam- 
ined you will find that I asked the question when the proposition was put to 
the House conjmittee why we did not go a little further and give the Interstate 
Commerce Commission complete control of the rates; I pointed out that you 
could not have a rate structure that was designed to produce a given per cent 
without in effect giving one body, which undertook to make it produce that, 
jurisdiction finally to handle all the rates, because you would have a missing 
factor. 

I just wanted to put that into the record so that it will be known that some 
of the committee at least understood just what the Cummins-Esch bill meant 

Mr. Newton. As I understand it, your position is that the Interstate Com- 
merce Commission ought to confine itself to interstate transactions, and the 
State commissions be permitted to handle intrastate matters, excepting in so 
far as intrastate rates have been effected by the decision of the Supreme Court 
in the Shreveport case? 

Mr. Corn. That is my posit'on. 

Mr. Neiwton. Now let us take this situation: Suppose that the State of 
Ohio, for example, either through its State commission or through its legis- 
lature, put into effect a 2-cent fare law, whereas the interstate rate is 3 cents; 
now. is it your understanding that the mere putting into effect of the 2-cent 
rate, whereas the interstate rate is 3 cents, that that rate on its face would be 
a dscriniination such as to bring it within the Shreveport decision? 

Mr. Corn. I do not understand tlmt the mere difference In the rate would be 
a di.'^criniination so as to l)rlng it within tlio Shreveport doctrine. 

Mr. Nkwton. You do not think that would bring It in? Now, suppose that 
tlie Interstate Conunerce (Commission, acting within Us authority, should say 
that 3 cents a mile is a reasonable return on pnssenger fares in interstate 
bu*<iness. and then the Ohio State conuuission or the Ohio authority should 
prescr be 2 cents, and it could be shown that 2 cents was a reasonable return 
on purely intrastate business. Is it your position, then, that the Oliio com- 
mission ought to be permitted then to prescribe a 2-cent rate, regardless of 
what the rate is outside of Ohio on interstate business, and contnue tliat? 

Ml*. Corn. In so far as no discrimination appears. Of course, if the intra- 
state rates prove to be a discrimination aga'nst persons and localities in inter- 
state commerce, then of course the intrastate rates nmst yield. 

Mr. Newton. Now, look at it from this angle: This is one great country, 
and while we have our State lines, yet connnerce knows no State lines; com- 
merce moves freely back and forth, and if it did not we would not have any 
country. Now. the railroads can not exist without revenue. 

Mr. ('ORN'. That is correct. 

Mr. Newton. And if you have your railroads scattered all over the country, 
one .section of the country is dependent upon the other; we are all Inter- 
dependent, one upon the other. Now, if the Interstate Commerce C(mnnission, 
looking at commerce as a whole throughout the country. Is of the opinion from 
its consideration of all the facts and circumstances, that 3 cents is a reasonable 
fare and that anything less than that is not properly compensatory, then do 
you think that Ohio and .<«ome other State, because within Its own peculiar 
confines it may be compensatory, that they ought to have a favored rate of 2 
cents ? 

Mr. Corn. No; if your premise is correct that it recpiires a 3-cent fare to be 
compensatory, then a 3-cent fare should be the rate. 
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Mr. HiTDDLESTON. Well, they would not be swamped if the commission was 
made sufficiently large and sections were .created which had jurisdiction in 
these various regions convenient to the people, would they? 

Mr. Corn. It would be less Inconvenient to go to the regional commissions 
than to come to Washington. 

Mr. HuDDi^sTON. Would it be any more inconvenient to present your griev- 
ances to a branch of the Interstate Commerce Commission which had jurisdic- 
tion in the State of Ohio and sat at some convenient place in the State than it 
would to present the grievances to the Ohio State commission? 
^Ir. Corn. Not from the standpoint of the inconvenience. 
Mr. HuDDLESTON. So that the relative convenience is not a necessary incident 
to the change of the system? 

Mr. Corn. Not from the standpoint of convenience, I should say. We believe 
that when the Federal Constitution guaranteed to the States a republican form 
of government, when the powers not gi*anted to Congress were reserved to the 
States or to the people, respectively, and among which was the police power, it 
was not contemplated that any such hardship would ever be cast upon the. 
people of the States as now appears was done by the transportation act. 

We respectfully petit'on a return to i)eace-time regulations. f.et the Inter- 
state Conmierce Commission regulate interstate commerce, but let the States 
control purely intrastate conunerce. with the principle or doctrine of the Sbreve- 
port case standing guard to take care of unjust discriminations between per- 
sons and localites. 

We feel that the biu'den should not be placed in the first instance on the 
shipper or the State authorities when a claim for discrimination has been 
made. 

We believe<l Senator Cttmmins and Congressman Esch, when they explained 
what was intended by the transportat on act. was only to write into the 
statute law the principle of the Slireveport case, which was there already by 
judicial decision, but the Supreme C<mrt has now declared that your language 
means a great deal more than that, and that that court nmst give force to what 
you said rather than to what you meant. 

Mr. Sanders. From what are you quoting when you quote Mr. Cummins and 
Mr. Esch? 

Mr. (^ORN. From the Congressional Record, the explanation that was made 
at the time the transportation act was being considered. 

Mr. Johnson. That is what Mr. Ksch said in his speech, practically the lan- 
guage he used. I read the speech. 

Mr. Sanders. Well, was that when they were making — was that what Mr. 
Esch said when he was speaking for the adoption of the conference report? 
Mr. Corn. That is my understanding, Mr. Sanders. 

Mr. Sanders, And is it your understanding that ^Ir. Es(;h said in that speech 
tliat we went no further than the Slireveport case? 

Mr. Corn. That is my recollection, and I think we have been quoting that 
to courts and the Interstate Conunerce (^omnrisslon right along in our briefs. 

Mr. Sanders. You understand that when the measure was befcne the House 
first, 15a was not in the measure, and you understand that a different measure 
was passed in the Senate? 
Mr. Corn. Yes. 

^Ir. Sanders. And it then went into conference and it came out different 
from either the House or the Senate measure. Just for the sake of accuracy, 
not for the sake of argument. I was wondering if you were quoting from what 
Mr. Esch said with reference to the final conference report. 

Mr. Johnson. Mr. Chairman and Mr. Sanders, inasmuch as I brolce in awhile 
ago, I want to say that I did not understand ^Ir. Esch to siy that it wtMit 
no further than the Shreveport case. I want that for the record. 

Mr. Sanders. I do not know just what 'Mr. Esch and Senator Cununins said. 
but how anycuie cjaild read the (.'lumjuns-Esfh bill and reach that con<*l\ision 
is entirely beyond me. 

Mr. Johnson. The reason I stated that was I did not want to get the record 
confused? 

Mr. Sanders. Well. I am just inquiring solely for the purpose of accuracy. 
I am not concerned as to what Mr. Esch said or what Mr. Cummins said, but I 
am concerned that when those men — the authors of this bill — are quoted, it 
shall be accurate, and I have no doubt the witness intends to quote it accu- 
rately; and I am Just wondering if we could settle the question by having a 
reference to the record so as to know positively what was said. 
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Mr. CoBN. I only have the reports in the public press of what the court de- 
cided. 

Mr. Merritt. The decision of the Supreme Court, referring; to the transporta- 
tion act of 1920, says this: 

" Under title 5, amendments were made to the Interstate commerce act, which 
included section 13, paragraphs 3 and 4, and section 15a, already quoted in the 
margin. The former for the first time authorizes the comm sslon to deal di- 
rectly with intrastate rates where they are unduly discriminating against inter- 
state commerce." 

Now, further on the decision says : 

"The new measure imposed an affirnuitive duty on the Interstate Commerce 
Commission to fix rates and to take otlu^r important steps to maintain an 
adequate railway service for the i)eople of the Unite<l States." 

In the syllabus before the decision there is a statement that the commis- 
sion found that in the State of Wisconsin if the 20 per cent Increase were 
denied it would cause a loss to the carriers of about $2,400,000 a .vear if the 
3-cent fare fixed by the President under Fe<leral war control were continued, 
iind .$6,000,000 per year if the 2-cent fare named in the State statute should 
become effective. 

Now, it seems to me that we are here legislating for the people of the United 
States and must decide broadly this : Whether it Is our duty to continue legisla- 
tion which puts an aflimiative duty on the Interstate Commerce Commission 
to fix rates, etc., to maintain an adequate railway service for the people of the 
United States ; and If it is, whether the right of a State by its legislature or 
otherwise to cut the income of a railroad in one State by $6,000,000 a year does 
not interfere with the other people of the United States necessarily, and 
whether it does not Interfere with the establishment of an adequate railway 
service for the people of the United States. Now, I would like to have your 
comments on our duty in the matter of legislating so that an adequate railway 
service for the people of the United States may be maintained. That is what 
is on my conscience. 

Mr. Corn. Well, I do not believe that that needs any comment from me. I 
think that is the duty of Congress. I think the Supreme Court has stated it 
here. 

Mr. Merritt. You do not object to such legislation as will produce the effect 
that the Supreme Court said this legislation has produced in principle? 

Mr. Corn. No, sir ; I do not. But I do say that it is not necessary in order 
to produce that result to go as far as Congress has gone in the transportation 
act, because I think the same result was obtained by the legislation in effect 
prior to the war, and that when we can return to those conditions now upon a 
peace-time basis — and that was the next statement I had before me to make, 
namely, that we feel that the law should be amended so as to restore to the 
States the power and authority over intrastate rates which they possessed prior 
to the war. 

Mr. Mapes. May I ask a question there? 

The Chairman. The gentleman is undertaking to answer Mr. Merritt. 

Mr. Mapes. I thought he was through, and was going on with another line. 

The Chairman. Mr. Merritt, do you resign the floor? 

Mr. Merritt. I resign the floor. 

Mr. Mapes. I do not care to interrupt you, If you have not finished your an- 
swer to Mr. Merritt's question. 

Mr. Corn. I was just answering Mr. Merritt's question by the statement that 
w^e feel that the law should be so amended as to restore to the States the 
power and authority over intrastate rates which they possessed prior to the 
war, and that the respective spheres of action of the Interstate Commerce Com- 
mission and the State regulatory bodies should be so clearly defined that there 
will be no room for judicial construction, and that the Interstate Commerce 
Commission can not mistake its jurisdiction. 

Mr. Merritt. May I just interject there one other thing, because I want to 
get this clear. I am only seeking for light from the point of view of the State 
commissions. 

You speak about restoring the railroads to the condition in which they were 
before the war, presumably acting under the amending act of 1910, which was 
in existence before the war. Now, the Supreme Court states in Its opinion 
what, I think, was the existing fact at that time, namely, after this act of 1910. 
the court says : 
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" Whatever the causes, the fact was that the carrj^ing. capacity of the rail- 
roads did not thereafter develop proportionately with the growth of the country 
ami it became difficult for them to secure additional investment of capital 
on feasible terms." 

That, I think, correctly states the condition of the railroads before the war, 
and it is that condition which, if continued, of co\irse, will put the railways 
out of business and would not produce an adequate system of transportation 
in the United States. That is on page 6 of the report. 

Mr. CoBN. If that is true, then we come back to the proposition which you 
announced a short time ago, that it is the duty of Congress to so legislate as 
to provide adequate facilities. 

Mr. Merritt. I am glad to hear your view on it. That is what I wanted. 

Mr. Mapes. I want to ask you if you think the Supreme Cdurt would hold, 
under the doctrine of the Shreveport case, regardless of the transportation act 
of 1920, in a proper case that the State charter fixine 2-oent fares, for example, 
was unconstitutional, the same as it did in the New York case? 

Mr. Corn. Well that would be indulging in mere si)eculati<)n, so far as I am 
concerned. I may say that I do not believe the Supreme Court ought to hold 
it. I do not know what the Supreme Court might hold under that situation. 
. Mr. Mapes. Is it your opinion that the Shreveport doctrine would Justify 
that holding independent of the transportation act? 

Mr. Corn. I have never thought so, although there seems to be, from what 
I have hastily seen hi this decision — the Supreme Court seems to be trending 
in that direction. 

Mr. HuDDLESTON. There seem to be two concepts of railroad transportation, 
one that conceives of it as a single whole, and something compaj^able to our 
postal system, in which every line and every activity is a part of a single large 
system contributing to the success or failure of the whole; the other concept 
is that each carrier is a separate entity engaged in a business in which no other 
carrier has any particailar interest, and that the only thing the public is con- 
cerned with is that the carrier does not discriminate and does not exact an 
unreasonable return for the service it renders to the public. In other words, 
acccording to one concept we have a transportation system as a whole ; accord- 
ing to the other we have a multitude of separate entities engaged in business 
on their own account and the public has merely an interest as a patron. 

Now, let me ask you if your answer' to the questions asked by Mr. Newton 
and Mr. Merritt do not depend entirely upon which of those concepts you have 
in mind? 

Mr. Corn. Yes, sir. 

Mr. HuDDLESTON. If the transportation system is a whole, it becomes the 
duty of the Government, which is the only authority, to see to it that all parts of 
the country have transportation, and that it is a success in all parts of the 
country, and that the particular and peculiar interests of the separate communi- 
t»es lire not to he considered any nioi'e than, we will say. thoy are considered 
in our postal system. So that it becomes a matter of concern to Congress and 
to Its agency^ the Interstate Commerce Commission; every activity and every 
detail of the transportation is bound to affect its success in a way; it is bound 
to affect its returns, its revenues, its financial concerns, so that a siding could 
not be put in, nor the most trivial building put up, nor the least development 
or addition or change made without Congress giving its consent. I say this 
for the purpose of asking you this question: Are we not now at the forks of 
the road and comi)elled to choose between these concepts? Are we not com- 
pelled to say now, if we have not already irrevocably said in the transporta- 
tion act — and that Is what It does say, undoubtedly, whether Congress knew 
it or not — and let me say in passing I am thoroughly well satisfied that not 
10 Members in either branch of Congress understood this act when it was 
passed, and I doubt if there are 10 Members that understand It now. 

Mr. Merritt. I know that some members of this committee did. 

Mr. HuDDLESTON. The question I want to ask is : Are we not now at the cross- 
roads and compelled to take a choice between these two concepts relating to 
transportation? 

Mr. Corn. Well, I would answer that by saying that you are in a position 
where you may not be compelled to make a choice but where it is proper for 
you to make a choice. 

Mr. HuDDLESTow. Which do you advise us to choose? 
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Mr. Corn. That is a difficult question for me to answer. I suppose as a 
patriotic citizen I should say to you that you should make a choice which will 
best serve the interests of the country as a whole. 

Mr. HuDDLESTON. Whlch means what? 

Mr. CoBN. Which means that you should legislate so as to bring about an 
adequate system of transportation, but in our notion of things it does not 
necessarily mean that you should take away from the States all power they 
have over transportation. 

Mr. HuDDijssToN. Should we deal with the transportation system as a whole, 
as a single whole, or should we conceive it as being composed of a multitude 
of individual carriers and individual community interests. 

Mr. Corn. I believe it is possible to look at it both ways and still reach the 
desired results. 

Mr. HuDDLESTON. Then we are not at the crossroads. 

Mr. Corn. Perhaps not. I say you are in a position where you may be at the 
crossroads. You may take either one of these positions. 

Now, lest I forget itj I would not want this committee to understand that I 
was reflecting upon any Member of Congress or on Congress as a whole when I 
referred a moment ago to the statements by the authors of the bill and those 
others interested in its passage. Those of us who live at a distance from Wash- 
ington of five or six hundred miles only know what transpires in Congress 
by reading the Record, and of course since that Record was made many things 
have transpired and human memory is faulty; I may not have stated exactly 
what appears in the Record, but my understanding was largely what Mr. Con- 
gressman Huddleston has stated, that Congress passed this legislation under 
the press of circumstances and upon the explanation made by members of the 
conference committee. Now, I may be entirely wrong about that, but whatever 
you Intended to do. we know now from the decision of the Suprertie Court in 
this Wisconsin case what you in fact did do, and we believe — ^at least, the posi- 
tion of Ohio and perhaps other States that have appeared before you is — that 
having returned now to a peace-time basis we believe that this proposition can 
be worked out and that it was worked out satisfactorily and progress obtained 
by dividing authority ; that the authority of the Interstate Commerce Commis- 
sion over interstate commerce and of the State commissions over intrastate 
commerce worked satisfactorily for many years, and we believe it can be made 
to do so again upon thie peace-time basis. 

Now, gentlemen, there is another situation over in Ohio that I have not dis- 
cussed, and that is the coal fate situation. Several years ago the Interstate 
Commerce Connnission in a proceed *ng known as I. and S., No. 774. under the 
doctrine of the Slireveport case, took cognizance of our coal-rate situation and 
established rates with a differential between the Oliio mines and the outer and 
inner crescent. 

Mr. Newton. Will you explain what you mean there? 

Mr. Corn. I mean the Ohio mines and the inner and outer crescent mines. It 
is known locally — not locally, but to the mining Industry as a chain of mines 
just outside the l)order of Ohio, extending from Pennsylvania around through 
Kentucky — sort of a crescent of mines known as the " inner crescent," and then 
a farther chjiin of mines known as the " outer crescent," and the Interstate 
Commerce Conniiission under the doctrine of the Shreveport case established 
rates from the Ohio mines to the market, and the differential between the Ohio 
mines and the inner and outer crescent, and I was about to say that there is a 
proceeding now pending before tlie Interstate Commerce Commission involving 
those rates, so I will not discuss those. I might say, however, that the mining 
industry in Ohio is paralyzed and many miners are out of employment, ami 
those in a position to know — and particularly our director of industrial rela- 
tions — states that it is because of the high, almost prohibitive freight rates on 
coal, but because of this proceeding before the Interstate Connnerce Commit 
s'on, the outcome of which no one can tell from here, I have refrained from 
discussing that coal situation. 

I believe, gentlemen, that is all I care to say at this time. I have tried to 
explain to you as briefly as I could the position of the Ohio authorities in Lhi8 
matter. 

Mr. Johnson. Do you think we will ever get back to normalcy in Ohio unle&i 
we change these rates? 

Mr. Corn. Well. I do not know, Mr. Johnson, whether we will or not. 

I want to thank you gentlemen for your attention. 
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Mr. Johnson. It is a long road to Tipperary. 

Mr. CoBN. Yes, sir. 

Mr. Ha WES. Mr. Commissioner, I assume that this hearing was suggested 
when Mr. Benton and other members of your association were guessing, as you 
all were, upon the decision to be rendered by the Supreme Court on the rate 
cases. Since that time the decision has been rendered. It was written by a 
distinguished citizen of your own State, the Supreme Justice of the United 
States, and I would like tx) suggest to Mr. Benton and the other witnesses that 
where there may have been some doubt about the law, that decision is so clear 
that what Mr. Esch believed or what Mr. Cummins believed or what the debates 
were in Congress is a matter of no interest to this committee. When the Su- 
preme Court passes upon a law, the Supreme Court is supposed to consider the 
discussion that preceded the passage of the law, and I assume that that was 
done by the Supreme Justice of the United States and the Associate Justices, 
and they have now given the United States and the people the benefit of their 
investigation of the passage of this law and the meaning of the law. 

I believe, Iilr. Chairman, we are wasting a great deal of time — I call 
Mr. Benton's attention to it now — by going into the history of this law. We 
know what the law is and it lias been interpreted. 

Mr. Commissioner, I am interested to know from each commissioner on^ 
or two things. First, do you consider 6 per cent a reasonable return to the 
railroads? 

Mr. Corn. If I were in business, I would consider that unless I was making 
6 per cent I was not getting very much out of my business. I should say yes, 
it is a reasonable return. 

Mr. Hawes. Now, this committee is confronted with a very definite situa- 
tion. Congress passed a law by a large majority and it has been interpreted 
by the Supreme Court. Now, there is just one question, and that is in what 
respect shall the law be amendeil, and we can not amend it unless we under- 
stand certain things. 

lyo you believe that there should be national control over interstate rates? 

Mr. Corn. Over interstate rates ; yes, sir. 

Mr. Hawes. Do you believe that there should be absolute control over intra- 
state rates by the various comurissions of the States? 

Mr. Corn. Absolute control? I do not. 

Mr. Hawes. Then if there is not absolute control, Mr. Commissioner, there 
must be a joint control over intrastate rates between the State commission 
iind the national commission. Is that your idea? 

Mr. Corn. No ; I do not believe there should be a joint control. 

Mr. Hawes. Then do you believe that there should be an absolute control 
of intrastate rates by the State commissions? 

Mr. Corn. I liave already answered that I do not. 

Mr. Hawes. Then if there is not an absolute control there must be a joint 
control. Does that follow? 

Mr. Corn. I do not think so. 

Mr. Hawks. I would like to know — there nnist be some final decision on the 
question of rates. 

Mr. Corn. May I answer you? My notion has been all the time that the doc- 
trine or the principle of the Shreveport c«se takes cai^ of any discriminations 
in the matter of any question between the two controls — ^between interstate 
rates and intrastate rates. 

Mr. Hawes. Mr. Commissioner, what is your home in Ohio, your actual 
residence? 

Mr. Corn. Iropton, in the extreme southern part of the State. 

Mr. Hawes. When you came to Washington you left Ironton, passed through 
a big station at Cincinnati, and, depending upon which route you took, you went 
through several large stations and terminals, and arrived at the beautiful 
station in Washington City, costing approximately ^2,000,000. That had Its 
effect upon your business in this city and your convenience and your comfort, 
and all of It was without the limits of the State of Ohio, excepting possibly 
your transfer at Cincinnati. Do you believe that the consideration of those 
conveniences that are not within the borders of Ohio should be eliminated in 
ci/nsidering an exclusive intrastate transportation? Can you separate in your 
own mind those matters from the situation of a shipment or a passage exclu- 
sively within the State of Ohio? 

Mr. Corn. Well, I think I can. I think for your information I may say that 
the route I traveled In coming to Washington touched Ohio in no place. I 
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crossed the Ohio River at Ironton into Russell, Ky., and took the Chesapeake & 
Ohio Railway, which* touches Ohio at no place — ^well, down at Cincinnati It 
does come in. Now, I can imagine intrastate rates and traffic, passenger traffic 
'n the State of Ohio, that is in no way connected with that road or that trip. 

Mr. Hawes. You can? 

Mr. Corn. Yes, sir. 

Mr. Hawes. Yet if you admit that 6 per cent is a reasonable return for an 
operating road, and that 6 per cent has to be earned upon the entire mileage of 
the road, part of the operating expense would be In these various terminals, 
depots, bridges, and other aids to traffic; and it was pointed out by Judge 
Taft, of your State, that it was not only possible but it was a ffect that intra- 
state regulation might cause an absolute loss of $6,000,000 a year to a road en- 
gaged in interstate business. 

Coming back to my question, you agree in national control over interstate 
rates, but how far do you want State control of intrastate rates, an unlimited 
control or a control which will consider the intei-state situation? 

Mr. Corn. I would not say that I am in favor of an unlimited control of 
intrastate rates by State authorities. 

Mr. Hawes. That is the point, Mr. Commissioner. If we change this law, 
it will be at that exact point of contact between the intrastate and the inter- 
state, and it is necessary for us to know how to define that contact. If you 
^o not think there should be absolute control, and there is a question of rates 
for passengers and for freight tonnage, and there was a conflict between your 
commission and the national commission, a direct conflict, we could not permit 
the conflict to continue an unsettled question; it would have to be considered 
somewhere, and where would you put that final decision? 

Mr. Corn. Well, I believe I would put that final decision in the courts. 

Mr. Hawes. In the courts? 

Mr. Corn. Yes ; where I believe it to be now. I do not believe that there has 
ever been an absolute control, especially since the Shreveport case — that there 
has ever been an absolute control by State authorities over intrastate rates. 

Mr. Hawes. Now, correct me if I am wrong in my statement. I understand 
that you believe in national control of interstate rates, of State control of 
intrastate rates, but that you admit, very properly, a national interest in intra- 
state rates, but in case of a difference of opinion between the national body and 
the State body that each conflict of opinion there should go to the courts for 
decision? 

Mr. Corn. Well, I would not say each conflict. My undei-standlng of your 
question was the ultimate forum In which the conflict should be determined. I 
do not know but that 

Mr. Hawes (Interposing). Mr. Commissioner, if we change 15a or change 
this law, if we change it at all, we have to give full power to the national 
body or full power to the State body on Intrastate rates, or we have to divide 
that authority, and put some ultimate decision somewhere, and if you gentle- 
men can not enlighten us on that subject, which is the real controversy, the 
value of your testimony Is very much lessened, in my opinion. 

Mr. Corn. I appreciate that; but my idea has been that, as I expressed a 
while ago, that the regulation of interstate rates should be in the Interstate 
Commerce Commission — I have conceded that all along — ^and the regulation of 
intrastate rates should be In the flrst instance with the State regulatory bodies 
or the legislature of the State. Then my notion has been that In ca.se of a con- 
flict, of a discrimination, the doctrine or principle of the Shreveport case is 
abundantly able to take care of those situations. They are taken care of 
then by appeal before the Interstate Commerce Commission. That is the sys- 
tem that was in operation prior to the World War, I believe, so far as I am 
advised, that that system operated satisfactorily throughout the country prior 
to the World War. Of course, the World War lias disarranged all conditions 
and sltuat ons, and we have been trying to get back, to use a favorite expres- 
sion, to normalcy ever since. 

Mr. Hawes. Of course, Mr. Commissioner, every man on this committee is 
interested In the reduction of freight rates and in improvement of transporta- 
tion service, but you have not helped us very much with your answer, except by 
saying that the Shreveport decision would control, but we have to write that 
decision In this law, if we change It ; we have to deposit this power some plact*. 
if a decision Is upheld. 

•Now, let me ask you again where there is a conflict on intrastate rat«*s 
between the national body and the State body you do not believe that we should 
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create a tribunal that would decide that question? You want to leave it an 
open question for the courts? 

Mr. Corn. Well, I believe where there is a question of conflict or a ques- 
tion of discrimination now there is a provision made for the Interstate Com- 
merce Commission to decide it in the first instance, with a provision to then 
apply to the courts for reversal of that order. 

Mr. Ha WES, But you want that changed? 

Mr. Corn. I do not. That is exactly the situation that I believe to have been 
in effect prior to the World War, and my position is that we want the law so 
amended as to write that definitely into the law, so that there will be no ques- 
tion of dispute as to the jurisdiction of the Interstate Commerce Commission 
and the State regulatory bodies. 

Of course I am not prepared to give you the language of an act such as 
would accomplish that result. 

Mr. Hawes, You are in favor of leaving the final decision, subject to court 
review as to its justice, in the national body and consider intrastate rates as a 
joint decision to a certain extent? 

Mr. Corn. Well, to a certain extent, yes; but my notion is that the intra- 
state rates should first be determined by the State regulatory bodies; then In 
case of a plain discrimination the Interstate Commerce Commission could sit 
upon the question with a right to enter a decree, and the parties then to go 
into the Uniteil States district court to reverse the order of the Interstate Com- 
merce Commission. 

Mr. Hawes. Mr. Commissioner, I have sympathy for the contention made by 
the State commissioners In the matter of intrastate rates in deciding intra- 
state questions in the lack of quick agreement with the national .body, and it 
seems to me that that can be changed ; in fact, I believe the Interstate Com- 
merce Commission can change it without any change in the law. I am also 
in sympathy with the idea that local sentiment and the local viewpoint does 
not reach the national body as quickly as it should, but if we are to leave the 
situation as you describe it there will be still more uncertainty for your local 
shipper, your beet-sugar man who wants an intrastate rate changed, and you 
have not provided a definite decision ; you have left it open for a court decision. 
Now, is it not better that machinery should be provided for a definite decision, 
a quick decision, when we know that the court decision is a matter of two or 
three years' delay? Is it not better to have this decision fixed in the law with 
the national body, or a joint decision between the national body and the State 
body, than to leave it to the courts? 

Mr. CoBN. I do not believe that the system which I am advocating would 
provide for a delay of that kind. You take the sugar-beet case which we just 
had before our commission. If the sugar-beet industry had not had access to 
the Ohio commission for a reduction of rates, it would have been absolutely 
impossiblt to come to the Interstate Commerce Commission with all of the 
work that that body has had to do and obtain relief for this last shipping 
season. They came before the Public Utilities Commission of Ohio and pre- 
sented their case and obtained their reduction in rates ; the railroad companies 
put in their schedule, their tariffs, and the sugar beets moved under that 
reduction for this shipping season. Now, the sugar-beet industry in Ohio would 
luive been paralyzed if they had been compelled to move under what the 
industry considered exorbitant rates at that time. Now, the carriers might 
have gone, under the principle of the Shreveport case, direct to the Interstate 
Commerce Commission, but they chose to prosecute error to the Supreme Court 
of Ohio upon that order of the pul^lic utilities commission. If they had alleged 
unjust discrimination in intrastate commerce against persons and localities 
engaged in interstate commerce before the Interstate Commerce Commission, 
they could have brought that case here instead of going to the Supreme Court 

of Ohio. 

Now, the sugar-beet case to which you have referred fairly illustrates the 
position which I — or the system — which I think should be inaugurated by 

legislation of Congress. ^ , «. . . 

Mr. Hawes. The State of Ohio is one of the largest manufacturing States in 
the Union. It is inconceivable that Ohio should build a wall around Itself and 
try to transact its business within the borders of the State. It is necessarily 
Interested in its relations with rates in other States. That, you admit, is 
clearly without the power, of course, of your commission? 

Mr. Corn. Certainly I take that position. 
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Mr. Hawes. But then you get back even on that question to the point of con- 
tact between the national body and the State body, and I am trying to secure 
from you, or any others who have been witnesses, what that point of contact 
ought to be. That Is the only question before this committee, In my judgment. 

Mr. Corn. Well, perhaps, Mr. Benton Is better able to explain that proposition 
than I am, and with his permission I will leave it for him to explain to you, 

Mr. Hawes. That is very iiroper, Mr. Commissioner. • 

One other question: This hearing was called and arranged for without the 
knowledge of what the Supreme Court was going to decide, and some of the 
commissioners have not yet even read the dec:sion of the Supreme Court, your- 
self, included, and we are proceeding on a hearing which was called prior to 
the decision of the highest tribunal. 

Mr. Corn. Yes, sir. 

Mr. Hawes. I am very much obliged to you. 

Mr. Newton. I would like to ask you a question. You said a few minutes 
ago something about the situation there in Ohio — the inner and outer crescent — 
in reference to the rates on coal, and that at the present time your industry was 
paralyzed, I think. What was the situation there? What is that situation that 
is put into effect, as I understand It, and has paralyzed the industry? 

Mr. Corn. The operators claim tliat under the increase in coal rates author- 
ized — the last 40 per cent in coal rates — that they are absolutely unable to op- 
erate and ship their coal. Before they can operate at all they must have a 
decrease in freight rates. 

Mr. Newton. Now let us uuderstand each other. The Interstate Commerce 
Commission raised the rates on coal, along with other commodities, in July or 
August, 1920, and shortly following that the State commission of Ohio, of 
course, was asked to make a corresponding increase In intrastate rates on the 
same comodity? 

Mr. Corn. Yes, sir. 

Mr. Newton. You did so, and >s'hat was the percentage of increase? 

Mr. Corn. Forty per cent. 

Mr. Newton. You made a 40 per cent increase, and now is that the particular 
increase that the coal mind owners of Ohio are complaining about? 

Mr. Corn. No; there were other increases prior to that under the Railroad 
Administration, but they complained especially about the last increase. 

Mr. Newton. But everybody has had to pay all of these various Increases ; I 
am wondering just what was the cause of their specific complaint. 

Mr. Corn. The cause of their specific complaint is the differential about which 
they are disputing with the railroad companies. The railroad companies 
wanted the differential to remain at 40 cents, while the shippers and operators 
claimed that the differential should be spread by the same percentage as the 
rates, making it, instead of 40 per cent, 56 cents. 

Mr. Newton. What effect does this inner and outer crescent have upon thes© 
intrastate rates? 

Mr. Corn. It is the claim of the operators in Ohio that the inner and outer 
crescent can ship their coal into the markets of Ohio cheaper than the Ohio 
operators can. 

Mr. Newton. That is, under the present rates? 

Mr. Corn. Yes, sir. 

Mr. Newton. And then it is 

Mr. Corn (interposing). Mr. Benton suggests that you may be inquiring about 
the present investigation of the Interstate Commerce Commission. The Southern 
Ohio Coal Exchange filed a complaint before the Interstate Commerce Commis- 
sion against the rates — the existing rates. 

Mr. Newton. That was against what rates — ^the 40 per cent increase on intra- 
state coal rates? 

Mr. Corn. Yes, sir; these present rates. And then upon application of the 
carriers the Interstate Commerce Commission entered upon an investigation 
entitled " In the matter of the investigation of bituminous coal rates in the 
State of Ohio." I think that case is now prepared and briefs filed and is ready 
for oral argument before the Interstate Commerce Commission. 

Mr. Newton. Who was the complaining party ; are they a part of the inner 
or outer crescent? 

Mr. Corn. The complaining party, the original parties, are operators — coal 
operators. 

Mr. Benton. Who has filed the complaint before the Interstate Commerce 
Commission? 
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Mr. C30BN. The Southern Ohio Coal Exchange, which is an organization of 
coal operators in the southern Ohio and Hocking mines and the Athens mines. 
Then when they filed the complaint, as I say, the carriers made application 
for investigation of the coal rates, and the Interstate Commerce Commission 
consolidated the tw6 cases and they are prepared and under investigation. 

Mr. Newton. Do the carriers want to further increase the rate? 

Mr. CoBN. Yes ; they want to further increase the rat^. 

Mr. Newton. They want to further increase the intrastate rates? 

Mr. CoBN. Yes, sir. 

Mr. Newton. On what ground? 

Mr. CoBN. On the ground that they are not receiving sufficient revenue; on 
the ground that they are not earning this 6 per cent return which is authorized 
by the transportation act and the order of the Interstate Commerce Commission. 

Mr. Newton. So they feel that whereas interstate rates have gone up 40 per 
cent and the intrastate rates have gone up 40 per cent, the intrastate rates 
ought to he raised further? 

Mr. OoBN. Yes, sir; that is my understanding of their contention. The 
matter has been looked after largely by the interested operators and not so 
iiiueli by our commission. 

Mr. Benton. Did your commission make a decision on it? 

Mr. Cobn. -No ; it was not presented to our commission. 

Mr. Hawes. May I ask this question ripjht there: How does the net return 
of the carriers now on that coal compare with their net return prior to the 40 
per cent increase? 

Mr. Cobn. I am unable to answer that, Mr. Hawes. 

Mr, Hawes. Do you know whether it Is larger or smaller? 

Mr. OoBN. I think it is smaller, because of tlie reduced shipments. 

Mr. HA^^^C8. Do you think the increase in rates caused a reduction in the 
volume of shipments? 

Mr. ToBN. That is the claim of the operators. 

Mr. Hawes. Is it your opinion that the 40 per cent increase — that is to say, 
the present rate — ^yields a smaller gross than the rate In effect before the 
increase was made? 

Mr. Cobn. I think so, but I would not want to answer that positively, because 
I am not sufficiently advised to give you an answer on that. 

Mr. Hawes. I wanted to ask your opinion about the subject generally, taking 
all commodities and commodity rates. What, in your opinion, was the effect 
upon the volume of shipments of the increases given in August, 1920, the country 
over? • 

Mr. Cobn. I think it has reduced the volume of earnings. 

Mr. Hawes. I do not mean earnings, but the volume of business. 

Mr. Cobn. I think it has reduced the volume of business. 

Mr. Hawes. Do you think the reduction has been so great as to produce a 
gross earning smaller than it was prior to that time? 

Mr. Cobn. Well, my answer to that would be pure speculation. 

Mr. Hawes. You are in a sense an expert, and, of course 

Mr. CoKN (interposing). No; I made the statement in the beginning that I 
am not an expert. I do not claim that honor. 

Mr. Hawes. I am glad you do not claim It, yet I Imagine you are about as 
much of an expert as anybody is on the subject. 

Mr. Cobn. No ; I never made a study of rates. You have been referring to me 
aff a commissioner ; I am simply the attorney for the Public Utilities Commis- 
sion of Ohio. I never made a study of rates. 

Mr. Hawes. But you have had quite a lot of experience with that subject? 

Mr. Cobn. Yes. 

Mr. Hawes. On the general transportation subject? 

Mr. Cobn. Yes, sir. 

Mr. 'Hawes, I want to ask you whether you think that the present rates, 
the i*fttos at the present level, are yielding a smaller return, a smaller net 
return, to the railroads than they would be receiving at present with lower 
rates — that is to say, the rates before the Increase? 

Mr. Cobn. ^fy belief is that that is true, and that a reduction of rates would 
Increase the volume of business so as to increase the actual return of the rail- 
roads. 

Mr. Hawes. What would you say to a horizontal reduction of rates through- 
out the country? 
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Mr. CoBN. I believe it is advisable. 

Mr. Hawes. To what extent? 

Mr. Corn. Well, offhand. I should say if this last 40 per cent increase were 
removed. 

Mr. Hawes. If the increases of August, 1920, were removed you think it would 
really help the railroads? 

Mr. Corn. I do. And that has been the position of our oommlssion; and I 
also believe that if the last 20 per cent increase in passenger rates were re- 
moved it would help business. It would increase the volume of travel. 

Mr. Hawes. Your idea, then, is that the present high rates have had the 
effect of strangling business, transportation business? 

Mr. Corn. That is my Judgment. And I may say on that, if the public press 
is to be believed, the Pullman Co. has recently been before the Interstate Com- 
merce Commission asking authority, or asking the Interstate Commerce Com- 
mission, to remove the Pullman surcharge; that the Pullman surcharge has 
caused a reduction in their business and earnings. 

Mr. Hawes. What effect, in your opinion, has this increase in rates bad upon 
the general business of the country ; not the transportation business alone, but 
the entire business; all kinds of business? 

Mr. Corn. My judgment is that it has halted it to a considerable extent. 

Mr. Hawes. It has been a considerable factor in the present depression? 

Mr. Corn. Yes, sir. 

Mr. Hawes. But in reducing rates, which we all want — everybody wants — ^you 
do not want the railroads to close up because they can not operate? 

Mr. Corn. No; I want the railroads — I want to be fair with the railroads. 
I think our commission has been fair with the railroads. I want the railroads to 
earn a sufficient amount to cover their operating expenses, proper maintenance, 
and depreciation and just return upon the valuation of their property used and 
useful in the public business. 

Mr. Hawes. And we all know that the reduction of freight rates will ex- 
pedite the business of the country and bring It back to normal, but in the last 
analysis we can not expect the railroads to operate unless they can pay their 
operating expenses. 

Mr. Corn. That is very true ; and I want it distinctly understood that I would 
not take a position contrary to that idea. 

The Chairman. Mr. Corn, have you known of any cases which have been 
brought before your commission, which have shown that a market could be found 
for merchandise if the merchandise were delivered to the customer free, when 
the same market could not be found if the customer had to pay the transpor- 
tation charges? 

Mr. Corn. I think that condition appeared in the hearing in the road-build- 
ing material case. 

The Chairman. What is that case? 

Mr. Corn. That was the case before our commission asking for a reduction 
in freight rates on road-building material, sand, gravel, crushed stone, cement, 
and paving block. I stated in the beginning that the State highway depart- 
meht of our State had claimed that the high rates had seriously interfered with 
their road-building program and that a reduction of rates would create a 
market for these road-building materials and increase the business in that 
respecf. 

The Chairman. Well, of course that is easy to see, but if a railroad, we will 
say, is now earning 1 per cent in the way of income as viewed by the rate- 
making rules, how much do you think you would have to reduce the rate, and 
thereby Insure greater movement, in order for that road to earn 2 per cent? 

Mr. Corn. I do not believe I am in a position to give you an intelligent 
answer to that question. 

The Chairman. Should you not be before you come here in a bald way and 
say you think that if rates are re<luced the railroads wUl immediately t)ecome 
profitable? You have no mathematical calculations to show. It may be they 
will have to Increase 50 iwr cent more business in order to make that 2 per cent, 
it may be 33 per cent, it uuiy be 75 per cent. 

Mr. Corn. That is very true and your remark is, perhaps, justified ; but the 
statement I made was in answer to the question of the gentleman over here, 
Mr. Huddlestou, and I stated then it was simply a matter of judgment of ttiliie 
and a question that I really was not prepared to answer. 

The Chairman. I think the last part of your answer is wise, because it 
takes the cleverest kind of a mathematician to figure out how far you can 
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reduce the price of a commodity and make enough more articles by virtue of 
the reduction to even leave you with the same profit that you had before. 

Mr. Corn. Yes, sir ; that is very true. 

The Chairman. Now, if they are going to double that profit, as between 1 
and 2 per cent — and no one would object to that — it takes still more skill to say 
how inany people or pounds of freight would have to be carried, and there has 
not been a witness before us here who has not been willing to make that open 
suggestion that you make, but not one of them has ever given a suggestion as 
to the mutliematics, which probably these railroads are figuring day and night 
and Sundays trying to find out that lower level of price at which they can 
afford to make transportation of passengers and freight and make as much 
ami perhaps a little more than they do now. I think the commissioners, and 
Mr. Benton, too, ought to address themselves to that feature of it instead of 
making a wide open assertion that they think so and so, that the trade of the 
country would be so and so, and yet they do not come in here to show that 
there is any market that they could get if the rates were lower. 

We had an example in the case of hay — the freight rate into Kansas City. We 
will admit that the charges were high ; biit the next query is : If the freight 
had been nothing at all, would you then have found a market at the price? 
Nobody could tell us. You ought to have a little mathematical calculation to put 
before us. I am not giving you a curtain lecture ; do not think that ; but I want 
you to realize the other side thftt we have got to take into consideration. 

Mr. Corn. I stated in the beginning that I am not a rate expert, and I am 
not in position — and, in fact, I did not go into that field until I was asked to 
give my judgment upon it, and I am giving the concensus of opinion of ship- 
pers and business men who come before our commission and make that claim. 

The Chairman. They make it off the reel, too, so to speak, do they not, with- 
out backing it up very much? 

Mr. Corn. Yes; and they have some facts to sustain it For instance, they 
show that after every increase in freight rates their business has fallen off, 
their markets have been decreased, etc. 

The Chairman. That is, during this last period? 

Mr. Corn. Yes, sir. 

The Chairman. But do they tell you whether or not they know a market to 
which they could sell their goods if the freight rates were not so high? 

Mr. Corn. I do not want to say that they make that claim. 

The Chairman. That, after all, is the purpose of this inquiry. 

Mr. Corn. Of course, they speculate on that a good deal. 

Mr. Benton. Mr. Chairman, Judge Corn stated that he did not conduct, as I 
understand it, the Ohio Coal Rate case, but that it was conducted by attorneys 
who were interested for shippers and carriers appearing before the commis- 
sion. A question about that case came up in the Senate hearing and I was asked 
to get some information about it. I wrote to the Ohio commission, and 
finally I put the information I obtained In the form of a letter, which I sent 
to Senator Cummins. It is printed on page 196 of the Senate hearings on the 
bills S. 1150 and 2510. It is short, and consists principally of quotations from 
the Ohio commission's report; and as it presents a most interesting aspect of 
the situation as it is now working out, and I think an entirely novel application 
of the Shreveport power. I will, with your i)ermission, read it. It is about 
balf a page. 

The Chairman. The hour for adjournment has arrived. If it is not too long — 
you can bring it up at another time. 

Mr. Benton. It is about half a page. 

The Chairman. Do you wish to hear it now or later, gentlemen ? 

Mr. Hawes. Is that in a Government report, Mr. Chairman? 

Mr. Benton. It is in the print of the Senate hearing. 

Mr. Hawes. I assume that we will have that, Mr. Benton. 

Tlie Chairman. Can yau make a reference of it by page and the number of 
that document? 

Mr. HuDDLESTON. Mr. Chairman, I ask that It go into our record. 

Mr. Newton. Mr. Benton, is this the case that is pending — there Is some 
cnne {tending — where, as I understand it, certain business interests engaged in 
Interstate commerce have found that intrastate rates in another State are of 
such a character that they can not successfully compete In that State, and so 
they are seeking to have the Interstate Commerce Commission see that the 
intrastate rates are raised over and above the advance that was originally 
ordered? 



336 PROPOSED AMENDMENT TO TRANSPORTATION ACT, 1920. 

Mr. Benton. This letter sets out the existinp rates and the statement of the 
Ohio commission. I think I can state it to you in a word. 

After Ex parte 74, the carriers liaving autliority to increase certain inter- 
state rates by 40 per cent, increased those interstate rates into Oliio by 8 cents 
less than 40 per cent. They received authority from the State of Ohio to in- 
crease all freight rates in Ohio 40 iter cent. They exercised that privilege 
and then they came to the commission in Ohio and asked to put in an addi- 
tional increase of 16 cents per ton to make up what they did not ftnd it con- 
venient to take on the interstate increase. The facts and figures are set out 
in this letter, which I would be glad to make a i>art of the record, so that every- 
body can read it. 

The Chairman. If there is no objection, it will be inserted in the record. 

(The paper referred to follows:) 

AVashington, D. C, Xovember 3, 1921. 
Hon. A. B. Cummins, 

Chainnan Committee on Jntertttate Commerce, 

United States Setiate, WashinfftoUt /). C. 

Dear Sir : The other day in a colloquy with Senator Pomerene I made refer- 
ence to the Ohio coal rate case, now pending before the Federal commission, in 
which the commission is asked to advance the intrastate rates in Ohio 16 cents 
per ton in addition to the 40 per cent voluntarily allowed by the Ohio commis- 
sion after the decision in Ex parte 74. 

I was asked for the comparative intrastate and interstate rates. I could not 
give them. They have since been supplied me by the Ohio conunission, and are 
given below. 

The Crescent districts lie south of Pittsburgh, the Inner Crescent being nearer 
Ohio than the Outer Crescent. The rates i)er ton to Toledo prior to the Ex 
l»arte 74 advance and now and the average distances are shown : 



Ohio district... 
Inner Crescent. 
Outer Crescent 



Average 
distance. 


Am?. 25, 
1920, rate. 


220 
355 
429 


SI. 50 
1.90 
2.10 



Present 
rate. 



12.10 
2.66 
2.86 



It will be noted that the carriers advanced the Crescent rate 8 cents less than 
the 40 per cent for which they were given authority by the Federal comniis.*«ion. 
After putting th? 40 per cent into effect in Ohio, they proposed to advance the 
Ohio rate 10 cents per ton additional. This additional advance was denied by 
the Ohio comm'ssion. and the proceedings before the Federal commission are 
to compel its imposition. On this point the Ohio commission, in its report 
denying the 16 cents additional, said : 

•' For the first time it is ai>i)areiit that the carriers are attempting to use these 
differentials not for the purpose for which they were designed, but for the pur- 
pose of laying an additional burden of approximately $1,000,000 a year upon 
the Ohio shippers. » *  

" Tlie scheme here presented leaves the Inner Crescent rate un»l:.sturbed, de- 
ducts 8 cents from the Outer Crescent rate, and adds 16 cents to the Ohio rate, 
mtiking the Ohio shipper the gnat to bear the wlude burden. If t 's des'rable to 
esta])]ish the 40-cent differential to the Inner Crescent and the 60-cent differen- 
tial to the Outer Crescent at this time, it should be done by some more equitable 
scheme. The burden should at least be distributed in three parts, each bearing 
its share." 

I would request that this letter be included in the record. 

Yours very truly, v 

John E. Benton, General Solioitor. 

Mr. Hawks. Before you conclude the hearing I ask pennission to insert in 
the record an editorial written by Mr. Casper Yost, who is editor of tlie St. 
Louis Globe- Democrat, relating to this subject. I ask f(U' its insertion now, 
because one of the witnesses inserted some letters in the record the other day 
relating to opimsition to changes in the law. and it carrie^l with it the inference 
that the opjiosition was secret and was not aboveboard. This Is from a 
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l)rilliant writer who has no connection with the railroads; there is no secrecy 
«hout it, and I would like to have it inserted in the record at this time. 

The Chaibman. Without objection the request of Mr. Hawes will be complied 
with. 

(The paper referred to follows:) 

[St Lonis Globe-Democrat, March 2, 1922.] 
FEDERAL FO^'EB SUPBEME. 

In tlie first important decision written by him since he became Chief Justice 
of the Supreme Court Mr. Taft has the unanimous support of the associate mem- 
bers of the court. This decision finally establishes the preeminence of Federal 
power in the regulation of railroad rates and in effect makes the Interstate 
Commerce Commission the supreme rate-making authority. It does not take all 
power from the State railroad commissions or legislative bodies, but the exercise 
of State powers in the matter of rates can not confiict with the exercise of the 
Federal power in that field. The decision upholds the rate-making authority 
given to the Interstate Commerce Commission by the transportation act of 1920 
and establishes the constitutionality of this feature of the act. It is in line 
with the Shreveport decision of 1914, but . its application to new . legislation 
makes it of nuich more importance and iiiore far-reaching than that decision. 

Indeed, the question at issue was the power of the Federal Government to 
control all railroads, and it involved the validity of tlie entire transportation act, 
for, obviously, if the rate-making authority expressed in that act is not supreme 
the act itself is futile. To effect the purposes of the act it is essential that the 
Federal authority over railroads be paramount, and the chief expression of that 
authority must be in rate regulation, which is the heart of the whole matter. 
Whenever in the application of the powers given to the commission by the law 
any rate or regulation made by State authority is brought in issue, the commis- 
sion is required to notify the State or States interested and may confer with 
State authorities in the matter; but when after such investigation the commis- 
sion finds that such rate, regulation, or practice " causes any undue or unreason- 
able advantage, preference, or prejudice as between persons or localities in 
intrastate commerce on the one hand and interstate or foreign commerce on the 
otlier," it shall prescribe the rate or regulation to be observed in such manner as 
to ** remove such advantage, preference, prejudice, or discrimination," and this 
order shall be observed, " the law of any State or the decisions or order of any 
State to the contrary notwithstanding." 

The law thus expressly declares the supremacy of the Federal power, and the 
decision just rendered confirms the right of Congress to exercise this power. 
The authorities of 27 States sought to prevent this exercise on the ground that 
it was an invasion of the rights of the States. The decision was based upon two 
of these cases, one brought by the Railroad Commission of Wisconsin and the 
other by the State of New York, but it will apply to all cases of like character. 
In regard to interstate and intrastate traffic Chief Justice Taft said : " Effective 
control of the one must embrace some control over the other, in view of the 
blending of both in actual operation. The same rails and the same cars carry 
both. The same men conduct them. Commerce is a unit and does not regard 
State lines; and while under the Constitution interstate and intrastate com- 
merce are ordinarily subject to regulation by different sovereignties, yet when 
they are so mingled together that the supreme authority, the Nation*, can not 
exercise complete effective control over interstate commerce without incidental 
recmlntlon of intrastate commerce, such incidental regulation Is not an invasion 
of State authority." 

This decision removes one of the greatest handicaps to effective railroad regu- 
lation and operation in the past. The railroads of the country are in practice a 
single institution, inasmuch as commerce flows through them in all directions 
and without regard to State lines. Yet State laws and State regulations have 
made the railroads as a whole subject to the authorities of 48 States, whose con- 
flicting legislation has often set up intolerable restrictions upon Interstate traflEIc 
and created dlsci'iminations as unjust to the people generally as to the railroads. 
Railroads traversing several States foimd themselves burdened by different laws 
and regulations in each State, causing endless confusion and greatly Increasing 
the costs of operation as well as the difficulty of complying with the laws. In 
many States laws have been passed and enforced making rates or establishing 
conditions of service utterly destructive of profitable operation. The decline of 
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prosperity, which threw so many railroads into bankruptcy before the war, 
which caused the great deterioration of equipment and service with others, and 
which put a stop to railroad extension and betterment, was largely due to the 
hardships caused by the destructive and conflicting legislation of the States. 

It is essential to the welfare of the country that it have adequate transporta- 
tion service. It is essential to the development and maintenance of such service 
that the railroads have sufficient revenues to provide it. These are axiomatic 
truths. If the public is to be protected in the matter ot rates by governmental 
regulation, a responsibility rests upon government to assure the reasonable 
service that is just as necessary to the public interest as reasonable rates. It 
has long been obvious that fair rates and fair service — ^falr, that is to say, to 
all — could not be maintained through State agencies ; that a single control, direc- 
tion^ and responsibility was essential. The aim of the transportation act of 19^ 
was to establish such a single control, and through it to secure to the people of 
the United States an adequate transportation service at the lowest cost consist- 
ent with operation at a reasonable profit. The decision of the Supreme Court 
finally and completely establishes the right of the Federal Government to this 
supreme and individual control over these essential agencies of commerce, and 
we think it will prove to be one of the most beneficial acts in the history of the 
court. 

(Whereupon, at 12.05 o'clock p. m., the committee adjourned.) 
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